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Highlights 


3801  National  Inventors’  Day  Presidential  proclamation 

3803  National  Salute  to  Hospitalized  Veterans’  Day 

Presidential  proclamation 

4536  Grant  Programs  ED  issues  rules  making  available 
Federal  grants  to  assist  local  educational  agencies 
and  State  educational  agencies  in  the  identihcation 
of  asbetos  hazards  in  school  buildings;  eR^ective 
1-16-81  (Part  XIV  of  this  issue] 

3951  Grant  Programs  Commerce/MBDA  solicits 

3952  Rnancial  assistance  applications  to  provide 
technical  assistance  to  minority  business  persons  to 
increase  their  management  and  marketing 
capabilities  (2  documents) 

4606  Education  ED  issues  rules  for  the  Arts  in 

Education  Program  and  solicits  applications  for 
grant  awards  to  state  educational  agencies,  local 
educational  agencies  and  other  public  or  private 
institutions  in  order  to  establish  programs  in  which 
the  arts  are  an  integral  part  of  elementary  and 
secondary  curricula  (2  documents]  (Part  XVIII  of 
this  issue] 
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Highlights 


3906,  Loan  Programs  USDA/REA  proposes  supplement 
3908  to  one  bulletin  regarding  electric  loan  policies  and 
application  procedures  and  second  bulletin  with 
respect  to  loan  terms  and  conditions  and 
supplemental  financing  policies;  comments  by 
3-17-81  (2  documents) 


4584  Social  Security  HHS/SSA  issues  rules  in  regard  to 
determinations  of  disability  concerning  disability 
insurance  and  supplemental  seciuity  income; 
comments  by  3-17-81  (Part  XVII  of  this  issue] 


3983  Medicare  Program  HHS/HCFA  establishes  policy 
of  reimbursement  for  costs  incurred  in  relation  to 
union  activities;  effective  1-18-81 


3985  Medicare  Program  HHS/HCFA  establishes  a 
schedule  of  target  reimbursement  rates  for 
institutions  furnishing  home  dialysis  supplies, 
equipment  and  support  services 


3886  Guaranteed  Student  Loan  Program  ED  issues 

rules  with  comments  by  1-16-81  and  proposed  rules 
with  comments  by  3-17-81  concerning  deferment 
provisions 


4412  Hazarda  identification  Labor/OSHA  proposes 
rules  requiring  employers  to  identify  hazardous 
chemicals  in  their  workplaces  and  to  inform  the 
employees  of  the  identity  and  nature  of  this 
exposure;  comments  by  4-18-81  (Part  XI  of  this 
issue) 


3989  Privacy  Act  Documenta  HHS/HCFA 


4022  Sunshine  Act  Meetings 


Separate  Parts  of  This  Issue 


4034  Part  II,  Labor/OSHA 
4078  Part  III,  Labor/OSHA 

4182  Part  IV,  Labor/OSHA 

4254  Part  V,  Labor/ESA/W&H 
4270  PartVI,ATBCB 
4306  Part  VII,  Labor/ESA/W&H 
4320  Part  Vill,  Labor/ESA/W&H 
4380  Part  IX.  Labor/ESA/W&H 
4398  Part  X,  Labor/Sec’y 
4412  Part  XI,  Labor/C^A 
4456  Part  XII,  Interior/BLM 
4482  Part  XIII,  DOE 
4536  Part  XIV,  ED 
4560  V  Part  XV.  ED 
4568  Part  XVI,  Labor/ETA 
4584  Part  XVII,  HHS/SSA 
4606  Part  XVIII,  ED 
4614  Part  XIX,  EPA 
4622  Part  XX.  USDA/FNS 
4634  Part  XXI,  HHS/FDA 
4642  Part  XXII,  USDA/FNS 
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The  President 

PROCLAMATKHIS 

3801  National  Inventors’  Day  (Proc.  4814) 

3803  National  Salute  to  Hospitalized  Veterans’  Day 
(Proc.  4815) 

Executive  Agencies 

Agricuiture  Department 

See  Animal  and  Plant  Health  Inspection  Service, 
Farmers  Home  Administration;  Food  and  Nutrition 
Service;  Food  Safety  and  Quality  Service;  Forest 
Service;  Rural  Electrification  Administration. 

Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration 

NOTICES 

Meetings;  advisory  committees: 

3075,  February  (3  documents) 

4076 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
3816  Veterinary  Services  Deputy  Administrator, 
unlicensed  veterinary  biological  products 
purchase,  etc. 

Architectural  and  Transportation  Barriers 
Compliance  Board 

RULES 

4270  Handicapped  person,  accessible  design  standards 
for  Federal  agencies;  minimum  guidelines  and 
requirements 

Bind  and  Other  Severely  Handicapped, 

Committee  for  Purchase  From 

NOTICES 

3053  Procurement  list  1981;  additions  and  deletions  (2 
documents) 

Centers  for  Disease  Control 

See  National  Institute  for  Occupational  Safety  and 
Health. 

Chrysler  Corporation  Loan  Ckiarantee  Board 

NOTICES 

3050  Meetings 

Civil  Aeronautics  Board 

NOTICES 

3050  Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits 

Hearings,  etc.: 

3051  Former  large  irregular  air  service  investigation  • 
3051  Transamerica  Airlines,  Inc. 

Commerce  Department 

See  Minority  Business  Development  Agency; 
National  OManic  and  Atmospheric  AihniniatratiorL 


Commodity  Futures  Trading  Commission 

NOTICES 

3050  Commission  opinions,  including  concurring  and 

dissenting  opinions,  as  well  as  orders  made  in  the 
adjudication  of  cases,  etc.;  and  availability 
Self-regulatory  organizations;  proposed  rule 
changes: 

3053  Chicago  Mercantile  Exchange;  three-month 

domestic  certificates  of  deposit 
3055  Chicago  Mercantile  Exchange;  three-month 

eurodollar 

3057  New  York  Futures  Exchange,  Inc.;  90-day 
certificatej  of  deposit 

Conservation  and  Solar  Energy  Office 

PROPOSED  RULES 

4482  Commercial  and  apartment  conservation  service 
program 

Economic  Regulatory  Administration 

RULES 

Petroleum  allocation  and  price  regulations: 

3827  Gasoline,  unleaded;  maximum  lawful  selling 

price 

Education  Department 

RULES 

Educational  research  and  improvement: 

4606  Arts  in  education  program 

3877  Law-related  education  program 

3873  Minority  institutions  science  improvement 

progrcun 

Elementary  and  secondary  education: 

4536  Asbestos  detection  and  control:  local  and  State 
educational  agency  plans:  Federal  assistance 
Postsecondary  education: 

3871  Guaranteed  student  loan  program;  refund  of 
tuition  charges  and  other  fees 
3866  Guaranteed  student  loan  program;  regulations 

and  request  for  comments 
Special  education  and  rehabilitative  services: 

3865  “Handicapped  children";  definition 

PROPOSED  rules' 

Bilingual  education  and  minority  language  affairs: 
4560  Cuban  and  Haitian  refugee  children,  general 
education  assistance  program 
4563  Refugee  children,  impact  assistance  program 

,  Postsecondary  education: 

3022  Guaranteed  student  loan  program;  refund  of 

tuition  charges  and  other  fees:  cross-reference 
3920  Small  organization  and  small  governmental 

Jurisdiction:  definitions  under  Regulatory  Flexibility 
Act 

NOTICES 

Grant  applications  and  proposals,  closing  dates: 
4611  Arts  in  education  program;  noncompeting 

continuation  projects 
Meetings: 

3060  Developing  Institutions  Advisory  Council 
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Emptoyment  and  Training  Administration 

RULES 

3830  Alien  permanent  employment  in  U.S.;  labor 
certification  process;  correction 
Alien  temporary  agricultural  and  logging 
employment  in  U.S.;  labor  certification: 

4568  Adverse  effect  wage  rate  methodology  for 
agricultural  Employment 
PROPOSED  RULK 

3910  Alien  permanent  employment  in  U.S.:  labor 

certification  process;  Canadian  railway  workers 

Employment  Standards  Administration 

RULES  / 

4380  Contracts  covering  federally  financed  and  assisted 
construction  (and  nonconstruction  contracts  subject 
to  Contract  Work  Hours  and  Safety  Standards 
Act);  labor  standards  provisions 
4320  Federal  service  contract  labor  standards 
4306  Wage  rates;  procedures  for  predetermination 
NOnCFS 

4254  Minimum  wages  for  Federal  and  federally-assisted 
oopstruction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (Ark., 
Maine,  Mass.,  Md.,  Minn.,  N.Y.,  and  Vt.) 

Energy  Department 

See  Conservation  and  Solar  Energy  Office; 
Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission. 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  tmd 
promulgation;  various  States  and  air  quality 
planning  purposes;  designation  of  areas: 

3883  California 

Hazardous  waste;  identification  and  listing: 

4614  Final  rule  and  temporary  suspension  of  interim 

rule 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

3923  Connecticut 

Air  quality  implementation  plans;  interstate 
pollution  abatement: 

3924  New  Jersey-New  York-Connecticut  metropolitan 
area;  extension  of  time 

Hazardous  waste  program;  States;  interim 
authorizations: 

3924  Tennessee;  reopening  of  comment  period 

MOnCES 

Envisonmental  statements;  availability,  etc.: 

3961  Agency  statements;  weekly  receipts 

Pesticide  programs: 

3967  Ethylene  dibromide  products;  rebuttable 

presumption  against  registration;  preliminary 
determination  and  availability  of  position 
document;  extension  of  time 
Pesticides;  emergency  exemption  applications: 

3963  Carbofuran 

3965  Fenvalerate 

3966  Diazinon 

3966  Permethrin 

3967  Strychnine  baits 

Toxic  and  hazardous  substances  control: 

3963  Premanufacture  notices  receipts 


Equal  Employmant  Opportunity  Commission 

PROPOSED  RULES 

3916  Employment  discrimination  and  reproductive 
hazards;  interpretive  guidelines;  withdrawn 

Farmers  Home  Administration 

RULES 

3817  Appeals  procedure 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 

3897  Clear  channel  broadcasting  in  stsmdard 
broadcast  band 
Radio  services,  special: 

3896  Land  mobile  services;  multiple  licensed  mobile 
relay  systems  operating  in  Business  Radio 
Service  in  450-470  MHz  band,  temporcuy 
licensing 
PROPOSED  RULES 
Common  carrier  services: 

3939  AT&Ts  manual  and  procedures  for  allocation  of 
costs;  cancellation  of  comment  and  reply 
comment  dates 

3929  International  Maritime  Satellite 

Telecommunications  Act;  implementation 
Radio  services,  special: 

3939  Maritime  services;  public  coast  station  replies  to 
general  calls  on  Channel  16 

3925  Regulatory  agenda 

Television  broadcasting: 

3939  National  telecommunications  system;  low-power 
television  broadcasting  and  television 
translators,  future  role;  extension  of  time 
NOTICES 

3968,  FM  broadcast  applications  accepted  for  filing  and 

3969  notification  of  cut-off  date  (2  documents) 

4022  Meetings;  Sunshine  Act  (3  documents) 

Federal  Contract  Compliance  Programs  Office 

RULES 

3892  Private  organizations;  payment  by  contractor  of 
membersUp  fees  and  other  expenses;  prohibition 
PROPOSED  RULES 

3916  Employment  discrimination  and  reproductive 
hazards;  interpretive  guidelines  withdrawn 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act  of  1978: 

3830  Incremental  pricing;  alternative  fuel  price  ceilings 
for  Kentucky  (December  1980-Ianuary  1981); 
interim;  hearing 
PROPOSED  RULES 
Electric  utilities: 

3909  Rate  schedules  filing;  rate  of  retmm  on  equity 
informal  conference 
NOTICES 
Hearings,  etc.: 

3960  Algonquin  Gas  Transmission  Co. 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  savings  and  loan  system: 

3909  Federal  associations  in  Washington,  D.C., 

Maryland,  and  Virginia;  standanl  metropolitan 
statistical  area  (SMSA)  branching;  extension  of 
time 
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Federal  Housing  Commissioner— Office  of 
Assistant  Secretary  for  Housing 

RULES 

Mortgage  and  loan  insurance  programs: 

3842  Supplementary  financing  for  insured  project 

mortgages;  maximum  term,  maturity  requirement 
eliminated 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

3970  American  Holding  Co. 

3970  Arapahoe  Financial  Corp. 

3970  Bancmidwest  Corp. 

3971  Callaway  Seciirity  Banks,  Inc. 

3971  Central  &  Southern  Holding  Co. 

3972  First  Arkansas  Bancshares,  Inc. 

3973  First  Bank  Holding  Co.  of  ^tesville 

3972  First  State  Bancorporalion 

3972  Geneseo  Bancshares,  Inc. 

3972  Lakin  Bancshares,  Inc. 

3972  Northwest  Pennsylvania  Corp. 

3972  Peoples  Bancshares,  Inc. 

Bank  holding  companies;  proposed  de  novo 
nonbank  activities: 

3970  Citicorp,  et  al. 

3971  Security  Pacific  Corp. 

3973  United  Texas  Financial  Corp. 

4022  Meetings;  Sunshine  Act  (2  documents) 

Federal  Trade  Commisalon 

RULES 

Appliances,  consumer;  energy  cost  and 
consumption  information  in  labeling  and 
advertising: 

3829  Comparability  ranges;  correction 
NOTICES 

Premerger  notification  waiting  periods;  early 
terminations: 

3973  Baldwin-United  Corp. 

3973  Midland  Investment  Co. 

3974  Tamco  Enterprises,  Inc. 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.; 

3992  South  Cape  May  Meadows;  Cape  May  County, 

N.).;  preservation  of  wildlife  habitat;  correction 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

3841  A.  L.  Laboratories,  Inc.,  and  bactracia  zinc; 
sponsor  name  change,  etc. 

3834  ItyloBhi 

3842  Tylosin  and  sulfamethazine 
Food  additives: 

3830  4-[[4,6-bis(octylthio)-s-triazin-2-yl]amino]-2,6-di- 
tert-butylphenol 

Human  drugs: 

3831  Antibiotic  drug  products;  cefaclor 

3835  Antibiotic  drug  products;  meclocycline 
sulfosalicylate 

3838  Lincomycin  hydrochloride  monohydrate; 

microbiological  turbidimetric  assay 


PROPOSED  RULES 

Biological  products: 

4634  Reclassification  procedures  to  determine  that 

licensed  biological  products  are  safe,  effective, 
and  not  misbranded  under  prescribed, 
recommended,  or  suggested  conditions  of  use 
NOTICES 

Food  additives,  petitions  filed  or  withdrawn: 

3982  Ciba-Geigy  Corp. 

3983  General  Foods  Corp. 

Human  drugs: 

3977,  Anticholineigics/antispasmodics  in  combination 

3981  with  sedative,  and  sin^e-entity  antispasmodics 

in  conventional  dosage  form  (2*  documents) 

3983  Methoxyphenamine  hydrochloride;  approval 

withdrawn 
Meetings: 

3976  Advisory  committees,  panels,  etc. 

3976  Consumer  participation;  information  exchange  (2 

documents) 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 

3814  Child  care  food  program;  matching  of  Federal 

funds  waiver  for  American  Samoa  and  Northern 
Mariana  Islands 

3814  *  Meals,  free  and  reduced,  and  firee  milk  in 

schools;  eligibility  determination;  temporary  use 
of  revised  income  poverty  guidelines 

3812  School  breakfast  and  lunch  programs  and  State 
administrative  expense  funds;  (Ganges  to 
National  average  payment  factors 
Food  Stamp  program: 

4622  Work  registration  and  job  search  procedures 

PROPOSED  RULES 
Child  nutrition  programs: 

3905  School  breakfast  and  lunch  programs; 

competitive  foods,  residenti^  educational  units 
living  quarters  exemption  and  definition  of 
school 

3903  School  lunch  program;  nutritional  requirements; 
restriction  of  service  of  foods  of  minimal 
nutritional  value 
Food  stamp  program: 

4642  Shelters  for  battered  women  and  children,  illegal 
aliens  referral,  self-employed  households,  etc. 
NOTICES 

Child  nutrition  programs: 

3947  Donated  foods  or  cash  in  lieu  of,  national 
average  minimum  value  Qanuaiy  1, 1981-June  30, 
1981) 

3946  Meals  and  milk,  firee  and  reduced  price;  income 
poverty  guidelines  for  determining  eligibility 

Food  Safety  and  Qu^Hy  Sarvlca 

RULES 

3824  Brussel  sprouts,  frozen;  grade  standards 

Forest  Sarvlca 

NOTICES 

Environmental  statements;  availability,  eta: 

3948  Jefferson  National  Forest,  Va.;  Mill  Creek 
wilderness  study  area 

3948  Jefferson  National  Forest,  Va.  and  W.  Va.; 
Mountain  Lake  wilderness  study  area 


VI 
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General  Services  Administration 

NOTICES 

Procurement: 

3974  Wage  and  price  standards;  companies  not  in 
compliance 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration:  Food  and  Drug  Administration; 
Health  Care  Financing  Administration;  Human 
Development  Services  Office;  National  Institute  for 
Occupational  Safety  and  Health;  Social  Security 
Administration. 

Health  Care  Financing  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

3985  National  Professional  Standards  Review  Council; 
request  for  nomination  of  members 
Medicare: 

3985  End-stage  renal  disease  program;  home  dialysis 
supplies,  equipment  and  support  services;  target 
reimbursement  rates  for  institutions 
3983  Union  activities;  reimbursement  for  costs 
3989  Privacy  Act;  systems  of  records 

Housing  and  Urban  Development  Department 

See  also  Federal  Housing  Commissioner — Office  of 
Assistant  Secretary  for  Housing. 

RULES 

Low  income  housing: 

3843  Elderly  or  handicapped,  housing,  interest  rate 
determination 

Human  Development  Services  Office 

NOTICES 

Meetings: 

3991  White  House  Conference  €n  Aging  Technical 
Committee 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau. 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 

3912  Dollar-value  last-in,  first-out  (LIFO)  inventories 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Motor  carriers: 

3941  Household  goods  transportation;  revision  of 
operational  regulations;  denial  of  extension  of 
time 

Practice  and  procedure: 

3942  Railroad  revenue  adequacy  standards;  extension 
of  time 

NOTICES 
Motor  carriers: 

3995  Agricultural  cooperative  transportation;  filing 
notices 

4008  Finance  applications 

3996  Intercorporate  hauling  operations;  intent  to 
engage  in 

3999-  Permanent  authority  applications  (4  documents) 

4007 


Justice  Department 

RULES 

3843  Inmate  grievance  procedures;  standards 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Federal 
Contract  Compliance  Programs  Office; 

Occupational  Safety  and  Health  Administration; 
Wage  and  Hour  Division. 

RULES 

Administrative  practice  and  procedure: 

4398  Enforcing  labor  standards  in  Federal  and 
federally  assisted  construction  and  service 
contracts  (Davis-Bacon  Act,  etc.) 

Procurement: 

3891  Grants  and  agreements.  Federal  standards;  final 
rule  and  request  for  comments;  correction 
NOTICES 

Senior  Executive  Service: 

4011  Performance  Review  Board;  membership 

Land  Management  Bureau 

NOTICES 

Applications,  etc.: 

3994  Wyoming 

Conservation  and  recreation  areas: 

3994  East  Mojave  National  Scepic  Area  designation; 

Calif.  Desert  Conservation  Area 
Management  framework  plans,  review  and 
supplement,  etc.: 

3992  Montana 

Meetings: 

3994  Idaho  Falls  District  Grazing  Advisory  Board 

3992  Southern  Appalachian  Regional  Coal  Team 

4456  Wilderness  management  policy,  draft;  inquiry 

Merit  Systems  Protection  Board 

NOTICES 

4022  Meetings;  Sunshine  Act 

4011  Prohibited  personnel  practices;  regiilation  review 

Minority  Business  Development  Agency 

NOTICES 

3951,  Financial  assistance  application  announcements  (3 
3952  documents) 

National  Institute  for  Occupational  Safety  and 
Health. 

NOTICES 

Meetings: 

3976  Control  technology  assessment  of  chemical 
process  batch  unit  operations;  cancellations 

National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 
Whaling: 

3942  Bowhead  whales,  taking  by  Indians,  Aleuts,  or 
Eskimos  for  subsistence  purposes 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Byproduct  material  domestic  licensing: 

3908  Static  elimination  devices  and  ion  generating 

tubes  containing  tritium,  krypton-85,  or  polonium- 
210,  exemption;  withdrawn 
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NOTICES 

4023  Meetings;  Sunshine  Act 

Occupational  Safety  and  Health  Administration 

RULES 

Health  and  safety  standards; 

4034  Electrical  standards 

4078  Occupational  noise  exposure;  hearing 

*  conservation  program 

Inspections,  citations,  and  proposed  penalties: 

3852  Walkaround  pay 

State  plans;  development,  enforcement,  etc.: 

3861  California 

3862-  Michigan  (3  documents] 

3863 

PROPOSED  RULES 

Health  and  safety  standards: 

3916  Conveyors;  reopening  of  record;  extension  of 

time  and  hearing 
4412  Hazards  identification 

4182  Marine  terminals;  health  and  safety  standards 
State  plans;  development,  enforcement,  etc.: 

3919  Indiana;  initiation  of  withdrawal  action 

NOTICES 
Meetings: 

4010  Occupational  Safety  and  Health  Federal 

'  Advisory  Council 

Personnel  Management  Office 

RULES 

3805  Reduction  in  force;  republication 
PROPOSED  RULES 
Senior  Executive  Service: 

3903  Removal,  reinstatement,  and  guaranteed 

placement;  reduction  in  force  procedures;  status 
update 
NOTICES 

Senior  Executive  Service: 

4012  Performance  Review  Board;  membership 

Rural  Electrification  Administration 

PROPOSED  RULES 

3906  Cable  television  systems  testing  procedures  and 
minimum  acceptable  performance  criteria 
(Bulletin  345-10] 

Electric  borrowers: 

3906  Loan  policies  and  application  procedures, 

supplemental  resource  financing  (Bulletin  20-2] 
3908  Loan  terms  and  conditions  and  supplemental 
financing  policies  (Bulletin  20-14] 

NOTICES 

Environmental  statements;  availability,  etc.: 

3949  Central  Power  Electric  Cooperative 

3949  Deseret  Generation  &  Transmission  Cooperative; 
hearing 

3950  Sam  Houston  Electric  Cooperative,  Inc. 

Securitios  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule 
changes: 

4012  American  Stock  Exchange,  Inc.' 

4013  National  Association  of  Securities  Dealers,  Inc. 

(2  documents]  .  . 

4014  New  York  Stock  Exchange,  Inc. 

4015  Pacific  Stock  Exchange,  Inc. 

4010  Huladelphia  Stock  Exchange,  Inc. 


Social  Security  Administration 

PROPOSED  RULES 

Social  security  benefits  and  supplemental  security 
income: 

4584  Disability  insurance;  determinations  of  disability 

Treasury  Department 

See  Internal  Revenue  Service. 

Veterans  Administration 

NOTICES 

Meetings:  ' 

4016  Educational  Allowances  Station  Committee 

4016  Vocational  rehabilitation  and  counseling;  policies 
and  procedures;  inquiry 

Wage  and  Hour  Division 

PROPOSED  RULES 

3916  Homeworkers  employment;  hearing  and  extension 
of  time 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


CHRYSLER  CORPORATION  LOAN  GUARANTEE  BOARD 
3950  Wash.  D.C.,  1-14-81 

EDUCATION  DEPARTMENT 

3960  Advisory  Council  on  Developing  Institutions, 

Wash.,  D.C.;  1-29  and  1-30-61 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory  Commission — 

3909  Kate  of  return  on  ^uity  for  Electric  Utilities; 
Washington,  D.C.,  1-30^ 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Alcohol,  Drug  Abuse  and  Mental  Health 
Administration — 

3975  Interagency  Committee  on  Federal  Activities  for 

Alcohol  Abuse  and  Alcoholism,  The  Treatment  and 
Rehabilitation  Woric  Group,  Rockville,  Md.;  2-3-81 
3975  National  Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism,  Roclndlle,  Md.;  2-2  and  2-3-61 

3975  Rape  Prevention  and  Control  Advisory  Committee. 
Rockville,  Md.;  2-5  and  2-6-81 

Food  and  Drug  Administration — 

3976  Consumer  exchange.  Boston,  Ma.;  1-29-81 
3976  Consumer  exchange,  I%iladelphia,  Pa.;  1-25-61 
3976  Ear,  Nose,  and  Throat  and  Dental  Devices  Panel, 

Silver  Spring,  Md.;  2-5,  2-6-81 
Human  Development  Services  Office — 

3991  White  House  Conference  on  Aging  Technical 
Committee,  Wash.,  D.C.;  1-27-61 

INTERIOR  DEPARTMENT 

Bureau  of  Land  Management — 

3994  Idaho  Falls  District  Grazing  Advisory  Board,  Idaho 
Falls,  Idaho,  2-21-81 

3992  Southern  Appalachian  Regional  Coal  Team, 
Tuscaloosa,  Ala.;  2-17-81 

LABOR  DEPARTMENT 

Occupational  Safety  and  Health  Administration — 
4010  Federal  Advisory  Council  on  Occupational  Safety 
and  Health.  Wash.,  D.C.;  2-3-81 


S 


I, 


llie  following  items  have  been  identified  by  the 
issuing  agency  as  documents  of  particular 
consumer  interest.  This  listing  highlights  the  broad 
subject  area  of  consumer  interest  followed  by  the 
speciHc  subject  matter  of  the  document,  issuing 
agency,  and  document  category. 

HAZARDOUS  SUBSTANCES 

3916  IdentiHcation  and  labeling  of  hazardous 

substances  in  the  workplace;  Occupational 
Safety  and  Health  Administration;  Proposed 
Rules. 
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Presidential  Documents 


Title  3— 

The  President 


(FR  Doc.  n-iaoe 
Flkd  1-14-80;  4:01  pm] 
BOtat  ooda  SiaS4n-M 


Pniclamation  4814  of  January  14,  1981 

National  Inventors’  Day,  1981 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

As  the  progress  of  science  and  technology  is  fundamental  to  the  economic  and 
social  welfare  of  our  society,  so  is  the  patent  system  essential  to  the  advance 
of  science  and  technology.  This  relationship  is  recognized  in  the  first  Article  of 
our  Constitution,  which  empowers  the  Congress  “to  promote  the  progress  of 
science  and  useful  arts"  by  securing  for  limited  times  to  inventors  an  exclusive 
right  to  their  discoveries. 

Established  in  accordance  with  this  constitutional  mandate,  our  patent  system 
dates  back  to  the  very  beginning  of  our  Nation.  Since  George  Washington 
signed  the  first  patent  act  into  law  on  April  10,  1790,  the  patent  system  has 
encouraged  our  dramatic  progress  from  a  small  agrarian  Nation  to  a  great 
technological  and  industrid  world  leader.  From  the  cotton  gin,  telephone,  and 
electric  lamp,  through  the  transistor,  modem  medicines  and  space  vehicles, 
the  history  of  our  creativity,  ingenuity  and  determination  is  reflected  in  the 
records  of  our  patent  system. 

The  incentive  offered  by  patent  protection  to  invent  and  innovate  has  created 
new  markets,  new  industries  and  more  jobs.  As  a  consequence,  a  strong  and 
reliable  patent  system  is  a  substantial  element  in  our  efforts  to  develop 
alternative  energy  soiut;es,  ‘  increase  our  productivity,  improve  our  environ¬ 
ment,  and  solve  the  technological  challenges  which  will  confront  us  in  the 
future. 

In  honor  of  the  important  role  played  by  inventors  in  promoting  progress  in  the 
useful  arts,  and  in  recognition  of  the  invaluable  contribution  of  inventors  to 
the  welfare  of  our  people,  the  96th  Congress,  by  House  Joint  Resolution  337, 
has  designated  February  11,  1981,  as  “National  Inventors’  Day.”  Because 
February  11  is  the  birdiday  of  Thomas  Alva  Edison,  this  Nation’s  most 
prolific  inventor,  it  is  an  especially  appropriate  day  on  which  to  honor  one  of 
our  most  valuable  nation^  resources,  the  inventive  genius  of  our  people. 

NOW.  THEREFORE,  I.  JIMMY  CARTER,  President  of  the  United  States  of 
America,  do  hereby  call  upon  the  people  of  the  United  States  to  honor  all 
inventors  by  observing  February  11,  1981,  as  National  Inventors’  Day.  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifth. 
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Presidential  Documents 


Proclamation  4815  of  January  14,  1981 

National  Salute  to  Hospitalized  Veterans'  Day 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

There  are  today  more  than  30  million  living  veterans  of  the  United  States 
Armed  Forces  whose  military  service  to  their  Nation  has  significantly  influ¬ 
enced  the  role  of  the  United  States  in  world  affairs. 

During  Fiscal  Year  1979.  approximately  1.3  million  of  these  men  and  women 
were  hospitalized  in  the  172  Veterans  Administration  medical  centers  across 
the  country.  A  similar  number  will  be  admitted  for  care  and  treatment  this 
year  and  in  the  years  to  come. 

In  order  to  encourage  a  continuing  awareness  of  the  service  and  sacrifice  of 
these  Americans,  I  urge  citizens  of  all  ages  to  participate  in  their  communities 
in  honoring  our  sick  and  disabled  hospitalized  veterans.  I  believe  it  essential 
that  we  do  as  much  as  possible  to  express  our  collective  appreciation  to  the 
many  hospitalized  men  and  women  who  have  served  this  Nation  faithfully. 

NOW,  IHEREFORE,  I.  JIMMY  CARTER.  President  of  the  United  States  of 
America,  do  hereby  proclaim  February  14,  1981,  as  “National  Salute  to 
Hospitalized  Veterans’  Day."  I  invite  all  of  our  citizens  to  join  with  me  in 
observing  this  day  with  appropriate  ceremonies  and  activities.* 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundr^  and  eighty-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifth. 


[FR  Doc.  81-1897 
Filed  1-14-81;  4.-02  pm] 
Billing  code  3195-01-M 
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Rules  and  Regulations 


Federal  Register 
Vol.  46.  No.  11 
Friday,  January  16,  1961 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  key^  to  and  codified  in 
the  Code  of  Fe^al  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510.  _ 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartSSI 

Reduction  in  Force 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  Rule;  Republication. 

SUMMARY:  Since  November  1979  the 
Office  of  Personnel  Management  (OPM) 
has  published  eight  final  reduction  in 
force  regulations  in  the  Federal  Register. 
These  changes  were  intended  to  clarify 
and  simplify  existing  material,  and  to 
reflect  (Ganges  in  the  Federal  personnel 
system  that  resulted  from  the  Civil 
Service  Reform  Act  (CSRA).  For 
reference,  we  are  now  republishing  the 
revised  reduction  in  force  regulations. 
OPM  will  forward  a  copy  of  this 
document  to  individual  agencies  in  a 
Federal  Personnel  Manual  (FPM)  posting 
bulletin. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Ted  Dow  or  Tom  Glennon,  (202)  632- 
4422. 

EFFECTIVE  DATE:  January  16, 1961. 
SUPPLEMENTARY  INFORMATION:  OPM  has 

published  final  reduction  in  force 
regulations  covering  eight  specific 
subject  areas: 

(i)  Preference  eligible  employees  with 
a  compensable  service-connected 
disability  of  30  percent  or  more.  On 
January  30, 1979,  OPM  published  interim 
regulations  providing  for  new  retention 
subgroup  AD  (44  FR  5864).  Final 
regulations  were  published  in  the 
F^eral  Register  on  November  9, 1979 
(44  FR  65047). 

(ii)  How  to  establish  reduction  in 
force  tenure  groups  for  new  supervisors 
and  managers.  OPM  published  proposed 
regulations  in  the  Federal  Regi^r  on 
Dumber  28, 1979  (44  FR  76799).  Final 


regulations  were  published  on  April  29, 
1980  (45  FR  28301). 

(iii)  How  to  use  new  performance 
appraisal  systems  established  by  the 
CSRA  in  the  determination  of  reduction 
in  force  retention  standing.  OPM 
published  proposed  regulations  in  the 
Federal  Register  on  February  5, 1980  (45 
FR  7818).  Final  regulations  were 
published  on  May  2, 1980  (45  FR  29264). 

(iv)  Clarification  of  the  reduction  in 
force  assignment  rights  of  full-time 
employees  to  other-than-full-time 
positions.  OPM  published  proposed 
regulations  in  the  Federal  Register  on 
February  8, 1980  (45  FR  31379).  Final 
regulations  were  published  on  June  20, 
1980  (45  FR  41628). 

(v)  Clarification  of  the  transfer  of 
function  provisions.  OPM  published 
proposed  regulations  in  the  Federal 
Register  on  May  13, 1980  (45  FR  31379). 
Final  regulations  were  published  on 
September  12, 1980  (45  FR  60401). 

(vi)  Clarification  of  how  agencies 
determine  the  retention  standing  of 
employees  receiving  military  retired 
pay.  OPM  published  proposed ' 
relations  in  the  Fe^rd  Register  on 
May  20, 1980  (45  FR  33640).  Final 
reg^ations  were  published  on 
September  23, 1980  (45  FR  62971). 

(vii)  How  to  establish  reduction  in 
force  competitive  levels  for  supervisors 
and  managers  covered  by  the  Merit  Pay 
System  provisions,  and/or  new 
probationary  period  requirements,  that 
were  established  by  the  CSRA.  OPM 
published  proposed  regulations  in  the 
Federal  Register  on  July  1, 1980  (45  FR 
44304).  Final  regulations  were  published 
on  Elecember  12, 1980  (45  FR  81725). 

(viii)  Clarification  of  how 
reemployment  priority  lists  are 
established  and  maintained.  OPM 
published  proposed  regulations  in  the 
Federal  Register  on  July  22, 1980  (45  FR 
48904).  Final  regulations  were  published 
on  December  30, 1980  (45  FR  85651). 

The  revised  Part  351  of  this  title 
(which  this  document  republishes) 
includes  these  fiinal  provisions. 

Before  March  1, 1981,  OI^  plans  to 
publish  final  reduction  in  force 
regulations  covering  two  additional 
subject  areas: 

(ix)  Clarification  of  how  agencies 
formally  designate  positions  as  trainee 
or  developmental  positions  for  reduction 
in  force  purposes.  OFM  published 
poposed  relations  in  the  Fedwal 
Register  on  October  21, 1980  (45  FR 


69469).  Final  regulations  are  expected  to 
be  published  before  March  1, 1981. 

(x)  Clarification  of  how  agencies 
identify  employees  with  transferring 
positions  under  the  transfer  of  function 
provisions  ofOPM’s  reduction  in  force 
regulations.  OPM  published  proposed 
relations  in  the  Federal  Register  on 
October  28, 1980.  Final  regulations  are 
expected  to  be  published  before  March 
1, 1981. 

Proposed  regulations  (ix)  and  (x) 
would  properly  incorporate  in  P^  351 
of  this  title  existing  policy  that  is 
presently  set  forth  in  FPM  Chapter  351. 

OPM  has  determined  that  this  is  a 
significant  regulation  for  the  purposes  of 
E.0. 12044. 

Office  of  Personnel  Management. 

Beverly  M.  Jones, 

Issuance  System  Manager. 

Accordingly,  Part  351  of  Title  5,  Code 
of  Federal  Relations,  is  republished  to 
read  as  follows: 

PART  351— REDUCTION  IN  FORCE 
Subpart  A— (RaseiYedl 
Subpart  B— General  Provisions 

Sec. 

351.201  Use  of  regulations. 

351.202  Coverage. 

351.203  Definitions. 

351.204  Responsibility  of  agency. 

351.205  Authority  of  OPM. 

Subpart  C— Transfsr  of  Function 

351.301  Applicability. 

351.302  Transfer  of  employees. 

Subpart  D— Scope  of  Competition 

351.401  Determining  retention  standing. 

351.402  Cfunpetitive  area. 

351.403  Competitive  level 

351.404  Retention  register. 

351.405  Employees  d^oted  because  of 
unacceptable  performance. 

Subpart  E— Retention  Standbig 

351.501  Tenure  groups  and  subgroups — 
competitive  service. 

351.502  Tenure  groups  and  subgroups — 
excepted  service. 

351.503  Length  of  service. 

351.504  Pnfonnance  rating. 

351.505  Records. 

351.506  Effective  date  of  retention  standing. 

Subpart  F  Reiaaei  From  Competitive 
Level 

351.601  General 

351.602  Order  of  release  from  competitive 
level. 

351.603  Actions. 

351.604  Use  of  furlough. 
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351.605  Liquidation  provisions. 

351.606  Mandatory  exceptions. 

351.607  Permissive  continuing  exceptions. 

351.608  Permissive  temporary  exceptions. 

Subpart  G — Assignment  Rights 

351.701  QualiHcations  for  assignment. 

351.702  Exception  to  qualifications. 

351.703  Assignment  involving  displacement. 

351.704  Rights  and  prohibitions. 

351.705  A^inistrative  assignment. 

Subpart  H— Notice  to  Empioyee 

351.801  Notice  period. 

351.802  Content  of  notice. 

351.803  General  and  specific  notices. 

351.804  Content  of  general  notice. 

351.805  Expiration  of  notice. 

351.806  New  notice  required. 

351.807  Status  during  notice  period. 

351.808  Notice  concerning  consideration  for 
reemployment. 

Subpart  I— Appeals  and  Corrective  Action 

351.901  Appeal. 

351.902  Correction  by  agency. 

Subpart  J— Reemployment  Priority  List 

351.1001  Establishment  and  maintenance  of 
the  reemployment  priority  list. 

351.1002  Persons  covered. 

351.1003  Employee  eligibility. 

351.1004  Duration  of  eligibility. 

351.1005  Operation  of  the  list  in  Alaska  or 
overseas. 

Authority:  5  U.S.C.  1302,  3502,  unless 
otherwise  noted. 

Subpart  A  [Reserved] 

Subpart  B— General  Provisions 

§  351.201  Use  of  regulations. 

(a)  Each  agency  shall  follow  this  part 
when  it  releases  a  competing  employee 
from  his/her  competitive  level  by 
separation  demotion,  furlough  for  more 
than  30  days,  or  reassignment  requiring 
displacement,  when  the  release  is 
required  because  of  lack  of  work, 
shortage  of  funds,  reorganization, 
reclassification  due  to  change  in  duties, 
or  the  exercise  of  reemployment  rights 
or  restoration  rights. 

(b)  This  part  does  not  require  an 
agency  to  fill  a  vacant  position. 
However,  when  an  agency,  in  its 
discretion,  chooses  to  fill  a  vacancy  by 
an  employee  who  has  been  reached  for 
release  from  his/her  competitive  level 
for  one  of  the  reasons  named  in 
paragraph  (a)  of  this  section,  this  part 
shall  be  followed. 

(c)  This  part  does  not  apply  to  the 
change  of  an  employee  from  regular  to 
substitute  in  the  same  pay  level  in  the 
U.S.  Postal  Service  field  service. 

(d)  An  agency  authorized  to 
administer  alien  employee  programs 
under  section  444  of  the  Foreign  Service 
Act  of  1946,  as  amended  (22  U.S.C.  889), 
may  include  special  plans  for  reduction 
in  force  in  its  alien  employee  programs. 


In  these  special  plans  an  agency  may 
give  effect  to  the  labor  laws  and 
practices  of  the  locality  of  employment 
by  supplementing  the  selection  factors 
in  Subparts  D  and  E  of  this  part  to  the 
extent  consistent  with  the  public 
interest.  Subpart  I  of  this  part  does  not 
apply  to  actions  taken  under  the  special 
plans  authorized  by  this  paragraph. 

(e)  This  part  does  not  apply  to  the 
termination  of  a  temporary  promotion  or 
to  the  return  of  an  employee  to  the 
position  from  which  he/ she  was 
temporarily  promoted  or  his/her 
reassignment  or  demotion  to  a  different 
position  that  is  not  at  a  lower  grade  or 
level  than  the  position  from  which  he/ 
she  was  temporarily  promoted. 

(f)  This  part  does  not  apply  to  the 
release  from  his/her  competitive  level  of 
a  National  Guard  technician  under 
section  709  of  title  32,  United  States 
Code. 

(g)  This  part  does  not  apply  to  an 
employee  in  the  Senior  Executive 
Service. 

(h)  This  part  does  not  apply  to  the 
return  of  an  employee  promoted  under 
§  335.102(g]  to  the  position  fi-om  which 
promoted  or  to  a  position  of  equivalent 
grade  and  pay. 

§  351.202  Coverage. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  part  applies  to 
each  civilian  employee  in: 

(1)  the  executive  branch  of  the  Federal 
Government, 

(2)  Those  parts  of  the  Federal 
Government  outside  the  executive 
branch  which  are  subject  by  statute  to 
the  competitive  service  requirements, 

(3)  the  civil  service  of  the  government 
of  the  District  of  Columbia. 

(b)  This  part  does  not  apply  to  an 
employee: 

(1)  In  a  position  in  or  under  the 
legislative  or  judicial  branch  of  the 
Federal  Government,  except  an 
employee  in  a  position  subject  by 
statute  to  the  competitive  service 
requirements,  or 

(2)  Whose  appointment  is  required  by 
Congress  to  be  confirmed  by,  or  made 
with,  the  advice  and  consent  of  the 
United  States  Senate,  except  a 
postmaster. 

§351.203  Definitions. 

In  this  part: 

(a)  “Competing  employee”  means  an 
employee  in  tenure  group  1,  II,  or  III. 

(b)  “Days"  means  calendar  days. 

(c)  “Function”  means  all  or  a  clearly 
identifiable  segment  of  an  agency’s 
mission  (induing  all  integral  parts  of 
that  mission),  regardless  of  how  it  is 
performed. 


(d)  “Local  commuting  area”  means  the 
geographic  area  that  usually  constitutes 
one  area  for  employment  purposes.  It 
includes  any  population  center  (or  two 
or  more  neighboring  ones)  and  the 
surrounding  localities  in  which  people 
live  and  reasonably  can  be  expected  to 
travel  back  and  forth  daily  in  their  usual 
employment. 

(e)  “Performance  rating”  means  the 
current  official  performance  rating  under 
a  performance  rating  plan  approved  by 
0PM. 

(f)  “Reorganization”  means  the 
planned  elimination,  addition,  or 
redistribution  of  functions  or  duties  in 
an  organization. 

(g)  “Representative  rate”  means  the 
fourth  step  of  the  grade  for  a  position 
subject  to  the  General  Schedule,  the 
prevailing  rate  for  a  position  under  a 
wage-board  or  similar  wage-determining 
procedime,  and  for  other  positions,  the 
rate  designated  by  the  agency  as 
representative  of  the  position. 

(h)  “Transfer  of  function”  means: 

(1)  The  transfer  of  the  performance  of 
a  continuing  function  from  one 
competitive  area  and  its  addition  to  one 
or  more  other  competitive  areas;  or 

(2)  The  movement  of  the  competitive 
area  in  which  the  function  is  performed 
to  another  commuting  area. 

§  351.204  Responsibility  of  agency. 

Each  agency  covered  by  this  part  is 
responsible  for  following  and  applying 
the  regulations  in  this  part  when  the 
agency  determines  that  a  reduction  in 
force  is  necessary. 

§351.205  Authority  Of  OPM. 

The  Office  of  Personnel  Management 
may  examine  an  agency’s  preparations 
for  reduction  in  force  at  any  stage. 

When  OPM  finds  that  an  agency’s 
preparations  are  contrary  to  the  spirit 
and  intent  of  these  regulations  or  that 
they  would  result  in  violation  of 
employee  rights  or  equities,  OPM  shall 
require  appropriate  corrective  action. 

Subpart  C— Transfer  of  Function 

§351.301  Applicability. 

The  transfer  of  function  provisions  set 
forth  in  §  351.203(i)(l)  are  applicable 
when  the  work  of  one  or  more 
employees  is  moved  from  one 
competitive  area  to  another,  regardless 
of  whether  or  not  the  movement  is  made 
under  authority  of  a  statute.  Executive 
Order,  reorganization  plan,  or  other 
authority. 

§  351.302  Transfer  of  employees. 

(a)  Before  a  reduction  in  force  is  made 
in  connection  with  the  transfer  of  any  or 
all  of  the  functions  of  a  competitive  area 
to  another  continuing  competitive  area. 
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each  competing  employee  in  a  position 
identified  with  the  transferring  function 
or  functions  shall  be  transferred  to  the 
continuing  competitive  area  without  any 
change  in  the  tenure  of  his  or  her 
employment. 

(b)  An  employee  whose  position  is 
transferred  under  this  subpart  solely  for 
liquidation,  and  who  is  not  identified 
with  an  operating  function  specifically 
authorized  at  the  time  of  transfer  to 
continue  in  operation  more  than  60  days, 
is  not  a  competing  employee  for  other 
positions  in  the  competitive  area  gaining 
the  function. 

(c)  Regardless  of  an  employee's 
personal  preference,  an  employee  has 
no  right  to  transfer  with  his  or  her 
function,  unless  the  alternative  in  the 
competitive  area  losing  the  function  is 
separation  or  demotion. 

(5  U.S.C.  3503) 

Subpart  D — Scope  of  Competition 

§  351.401  Determining  retention  standing. 

Each  agency  shall  determine  the 
retention  standing  of  each  competing 
employee  on  the  basis  of  the  selection 
factors  in  this  subpart  and  in  Subpart  E 
of  this  part. 

§  351.402  Competitive  area. 

(a)  Each  agency  shall  establish 
competitive  areas  in  which  employees 
compete  for  retention  imder  this  part. 

(b)  The  standard  for  a  competitive 
area  is  that  it  include  all  or  that  part  of 
an  agency  in  which  employees  are 
assigned  under  a  single  ac^inistrative 
authority.  A  competitive  area  in  the 
departmental  service  meets  this 
standard  when  it  covers  a  primary 
subdivision  of  an  agency  in  the  local 
commuting  area.  A  competitive  area  in 
the  field  service  meets  this  standard 
when  it  covers  a  field  installation  in  the 
local  commuting  area. 

(c)  An  agency  may  establish  a 
competitive  area  larger  than  one  that 
meets  the  standard  named  in  paragraph 
(b)  of  this  section.  In  exceptional 
circumstances,  and  with  the  prior 
approval  of  the  Office,  an  agency  may 
establish  a  competitive  area  smaller 
than  one  that  meets  the  standard  named 
in  paragraph  (b)  of  this  section. 

Agencies  which  have  been  delegated 
individual  authority  to  do  so  may 
establish  competitive  areas  smaller  than 
named  in  paragraph  (b)  of  this  section, 
without  prior  approval  of  the  Office. 

(d)  An  agency  may  combine  two  or 
more  competitive  areas  for  initial 
competition  in  an  enlarged  competitive 
level  or  levels  without  correspondingly 
combining  the  areas  for  assignments 
between  competitive  levels.  When  an 
agency  combines  areas  for  initial 


competition  only,  it  may  limit 
competition  for  assignments  between 
competitive  levels  to  (1)  the  enlarged 
area,  (2)  a  single  competitive  area,  or  (3) 
an  area  larger  than  a  single  area  but 
smaller  than  the  enlarged  area. 

(5  U.S.C.  1104;  Pub.  L  95-454,  sec.  3(5)) 

§  351.403  Competitive  ievel. 

(a)  Each  agency  shall  establish 
competitive  levels  consisting  of  all 
positions  in  a  competitive  area  and  in 
the  same  grade  or  occupational  level 
which  are  sufficiently  alike  in 
qualification  requirements,  duties, 
responsibilities,  pay  schedules,  and 
working  conditions,  so  that  an  agency 
readily  may  assign  the  incumbent  of  any 
one  position  to  any  of  the  other 
positions  without  changing  the  terms  of 
his  appointment  or  unduly  interrupting 
the  work  program.  Sex  may  not  be  a 
basis  for  assigning  a  position  to  a 
competitive  level,  except  for  a  position 
for  which  restriction  of  certification  of 
eligibles  by  sex  is  foimd  justified  by 
OPM. 

(b) (1)  Each  agency  shall  establish 
separate  competitive  levels  for 
competitive  positions,  as  distinguished 
fi'om  excepted  positions.  Among 
competitive  positions  and  among 
excepted  positions,  each  agency  shall 
establish  separate  competitive  levels  for 
positions  that  are: 

(1)  Under  different  pay  schedules; 

(ii)  Filled  on  a  full-time  basis; 

(iii)  Filled  on  a  seasonal  basis; 

(iv)  Filled  on  a  part-time  basis; 

(v)  Filled  on  an  intermittent  basis;  or 

(vi)  Filled  by  a  supervisor  or 
management  official,  as  defined  in  5 
U.S.C.  7103(a)(10)  and  (11). 

(2)  Among  excepted  positions,  each 
agency  shall  establish  separate 
competitive  levels  for  positions  filled 
under  different  appointment  authorities. 

(3)  Employees  covered  by  the  Merit 
Pay  System  provisions  are  General 
Schedule  employees  for  all  reduction  in 
force  purposes. 

(4)  A  probationary  period  required  by 
Subpart  I  of  Part  315  of  this  title  upon 
initial  appointment  to  a  supervisory  or 
managerial  position  does  not  constitute 
a  basis  for  establishing  a  separate 
competitive  level. 

(5)  Differences  in  work  schedules 
among  other-than-full-time  employees 
who  would  otherwise  be  assigned  to  the 
same  competitive  level  do  not  constitute 
a  basis  for  establishing  separate 
competitive  levels. 

§  351.4G4  Retention  regieter. 

(a)  When  a  competing  employee  is  to 
be  released  firom  a  competitive  level 
under  this  part,  the  agency  shall 
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establish  a  separate  retention  register 
for  that  competitive  level.  The  retention 
register  is  prepared  from  the  current 
retention  records  of  employees: 

(1)  In  the  competitive  level; 

(2)  Temporarily  promoted  from  the 
competitive  level;  or 

(3)  Detailed  from  the  competitive  level 
under  5  U.S.C.  3341  or  other  appropriate 
authority. 

(b)  Except  for  an  employee  on  military 
duty  with  a  restoration  ri^t  the  agency 
shall  enter  on  the  retention  register,  in 

the  order  of  his  or  her  retention  _ _ 

standing,  the  name  of  each  competing 
employee  who  is: 

(1)  In  the  competitive  level; 

(2)  Temporarily  promoted  from  the 
competitive  level;  or 

(3)  Detailed  from  the  competitive  level 

imder  5  U.S.C.  3341  or  other  appropriate 
authority.  ^ 

(c)  The  agency  shall  enter  on  a  list 
apart  from  the  retention  register  the 
name  and  expiration  date  of  the 
appointment  or  promotion  of  each 
employee  serving  in  a  position  under 
specifically  limited  temporary 
appointment  or  temporary  promotion, 
followed  by  the  name  of  each  employee 
serving  in  the  competitive  level  with,  as 
applicable: 

(1)  A  performance  rating  of  less  than 
“Satisfactory”  in  an  agency  that  has  not 
implemented  a  performance  appraisal 
system  meeting  all  the  requirements  of  5 
U.S.C.  4302  and  Subpart  430-B  of  this 
title;  or 

(2)  A  written  decision  under 

§  432.204(a)  of  this  title  to  remove  him  or 
her  because  of  “Unacceptable 
Performance”  as  defined  in  §  432.202  of 
this  title. 

§  351.405  Employees  demoted  because  of 
unacceptahle  pei  foi  iiisnce. 

An  employee  who  has  received  a 
written  decision  under  §  432.204(a)  of 
this  title  to  demote  him  or  her  because 
of  “Unacceptable  Performance,”  as 
defined  in  §  432.202  of  this  title, 
competes  under  this  part  from  the 
position  to  which  he  or  she  will  be 
demoted. 

Subpart  E — Retention  Standing 

§  351.501  Tenure  groups  and  subgroups 
competitive  service. 

(a)  Each  agency  shall  classify  the 
competing  employees  on  a  retention 
register  who  occupy  positions  in  the 
competitive  service  in  the  following 
groups  and  subgroups  on  the  basis  of 
tenure  of  employment  and  veteran 
preference.  'The  descending  order  of 
retention  standing: 

(1)  By  groups  is  group  I,  group  n.  group 

ni: 
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(2)  Within  each  group  is  subgroup  AD, 
subgroup  A,  subgroup  B; 

(3)  Within  each  subgroup  persons  are 
ranked  beginning  with  the  earliest 
service  date. 

(b)  Group  I  includes  each  career 
employee  who  is  not  serving  a 
probationary  period.  (A  supervisory  or 
managerial  employee  serving  a 
probationary  period  required  by  Subpart 
I  of  Part  315  of  this  title  is  in  group  I  if 
the  employee  is  otherwise  eligible  to  be 
included  in  this  group.) 

(c)  Group  II  includes: 

(1)  Each  employee  serving  a 
probationary  period  under  Subpart  H  of 
Part  315  of  this  title.  (A  supervisory  or 
managerial  employee  serving  a 
probationary  period  required  by  Subpart 
I  of  Part  315  of  this  title  is  in  group  U  if 
that  employee  has  not  completed  a 
probationary  period  imder  Subpart  H  of 
Part  315  of  this  title);  and 

(2)  Each  career-conditional  employee. 

(d)  Group  III  includes: 

(1)  Each  indefinite  employee; 

(2)  Each  employee  serving  under  a 
temporary  appointment  pending 
establishment  of  register; 

(3)  Each  employee  in  status  quo;  and 

(4)  Each  employee  serving  under  other 
nonstatus  nontemporary  appointment. 

(e)  Subgroup  AD  includes  each 
preference  eligible  employee  who  has  a 
compensable  service-connected 
disability  of  30  percent  or  more. 

(f)  Subgroup  A  includes  each 
preference  eligible  employee  not 
included  in  subgroup  AD. 

(g)  Subgroup  B  includes  each 
nonpreference  eligible  employee. 

(h)  A  retired  member  of  a  imiformed 
service  is  considered  a  preference 
eligible  under  this  part  only  if  he  or  she 
meets  at  least  one  of  the  conditions  in 
the  following  paragraphs  (h)  (1),  (2),  or 

(3): 

(1)  The  employee's  military  retirement 
is  based  on  disability  that  either: 

(i)  Resulted  fixim  injury  or  disease 
received  in  the  line  of  duty  as  a  direct 
result  of  armed  conflict;  rir 

(ii)  Was  caused  by  an  mstmmentality 
of  war  incurred  in  the  line  of  duty  during 
a  period  of  war  as  defined  by  sections 
101  and  301  of  title  38,  United  States 
Code. 

(2)  The  employee's  military  service 
does  not  include  20  or  more  years  of  full¬ 
time  active  service,  regardless  of  when 
performed.  However,  this  total  does  not 
include  periods  of  active  duty  for 
training. 

(3)  The  employee  has  been  employed 
continuously  since  November  30, 1964, 
in  a  position  covered  by  this  Part 
without  a  break  in  service  of  more  than 
30  days. 


(4)  An  employee  who  would  otherwise 
be  considered  a  preference  eligible 
under  conditions  in  §  351.501(h)(2)  or  (3) 
is  not,  effective  October  1, 1980, 
considered  a  preference  eligible  for 
purposes  of  this  part  if  the  employee 
retired  at  or  above  the  rank  of  major  or 
its  equivalent. 

§  351.502  Tenure  groups  and  subgroups— 
excepted  service. 

Each  agency  shall  classify  the 
competing  employees  on  a  retention 
register  who  occupy  positions  in  the 
excepted  service  by  groups  and 
subgroups  that  correspond  to  those  for 
employees  who  occupy  positions  in  the 
competitive  service  having  similar 
tenure  of  employment  and  veteran 
preference,  except  that  an  employee 
who  completes  1  year  of  current 
continuous  service  under  a  temporary 
appointment  is  in  tenure  group  III. 

§  351.503  Length  of  service. 

(a)  Each  agency  shall  establish  a 
service  date  for  each  competing 
employee. 

(b)  An  employee's  service  date  is 
whichever  of  the  following  dates  reflects 
his  or  her  total  creditable  service,  and 
the  service  credit  rating  provided  under 
this  part: 

(1)  The  date  the  employee  entered  on 
duty,  when  he  or  she  has  no  previous 
creditable  service; 

(2)  The  date  obtained  by  subtracting 
the  employee's  total  creditable  previous 
service  from  the  date  he  or  she  last 
entered  on  duty;  or 

(3)  The  date  obtained  by  subtracting 
fi'om  the  date  in  paragraph  (b)(1)  or 
(b)(2)  of  this  section,  the  service 
equivalent  allowed  for  a  performance 
rating  under  §  351.504. 

(c)  An  employee  who  is  a  retired 
member  of  a  uniformed  service  is 
entitled  to  credit  under  this  part  for: 

(1)  The  length  of  time  in  active  service 
in  the  armed  forces  during  a  war,  or  in  a 
campaign  or  expedition  for  which  a 
campaign  badge  has  been  authorized;  or 

(2)  The  total  length  of  time  in  active 
sevices  in  the  armed  forces  if  the 
employee  meets  one  of  the  conditions 
included  under  §  351.501(h)  of  this  title. 

(d)  Each  agency  shall  adjust  the 
service  date  for  each  employee  to 
withhold  credit  for  noncreditable  time. 

§  351.504  Credit  for  performance. 

(a)  Each  employee's  performance 
rating  of  record  on  the  date  of  issuance 
of  specific  reduction  in  force  notices 
shall  determine  the  employee's 
entitlement  to  additional  service  credit 
for  performance  under  this  section. 

(b)  An  agency  that  has  not 
implemented  a  performance  appraisal 


system  meeting  all  the  requirements  of  5 
U.S.C.  4302  and  Part  430  Subpart  B  of 
this  title,  and  assigns  summary  objective 
performance  ratings,  shall  credit  the 
following  employees  with  additional 
service,  which  is  added  to  each 
employee's  creditable  service  under  this 
part: 

(1)  Each  employee  who  has  an 
“Outstanding”  performance  rating  shall 
receive  4  years  of  additional  service; 
and 

(2)  Each  employee  who  has  a 
performance  rating  between 
“Satisfactory”  and  “Outstanding”  shall 
receive  2  additional  years  of  service. 

(c)  An  agency  that  has  implemented  a 
performance  appraisal  system  meeting 
all  the  requirements  of  5  U.S.C.  4302, 
and  Part  430  Subpart  P  of  this  title,  is 
responsible  for  using  employee 
performance  appraisals  to  credit 
employees  with  additional  service 
toward  retention  standing.  This 
additional  service  is  added  to  each 
employee's  creditable  service  under  this 
part.  Each  employee  who  has  an 
“Outstanding”  or  highest  appraisal 
under  the  agency's  system,  shall  receive 
4  additional  years  of  service.  Each 
employee  whose  performance  meets,  but 
does  not  exceed  the  established 
minimum  performance  standards  for  the 
critical  elements  of  his  or  her  position 
shall  be  credited  with  no  additional 
years  of  service.  Agencies  may  use 
employee  performance  appraisals  to 
assign  other  employees  whose 
performance  exceeds  the  established 
minimum  performance  standards  for  the 
critical  elements  of  the  position,  but  is 
less  than  “Outstanding”  or  the  highest 
equivalent  appraisal  under  the  agency's 
system,  an  amount  of  service  credit 
ranging  from  0  to  less  than  4  years. 

Each  agency  is  responsible  for 
ensuring  that  these  provisions  are: 

(1)  Consistent  with  Part  430  Subpart  B 
of  this  title;  and 

(2)  Uniformly  and  consistently  applied 
in  any  one  reduction  in  force. 

§  351.505  Record*. 

Each  agency  shall  maintain  the 
current,  correct  records  needed  to 
determine  the  retention  standing  of  its 
competing  employees.  The  agency  shall 
allow  the  inspection  of  its  retention 
registers  and  related  records  by: 

(a)  A  representative  of  OPM;  and 

(b)  An  employee  of  the  agency  to  the 
extent  that  the  registers  and  records 
have  a  bearing  on  his  case. 

The  agency  shall  preserve  intact  all 
registers  and  records  relating  to  an 
employee  for  at  least  1  year  from  the 
date  the  employee  is  issued  a  specific 
notice. 
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§  351.506  Effective  date  of  retention 
standing. 

Except  for  determining  additional 
service  credit  for  performance  ratings  as 
provided  in  §  351.504: 

(a)  The  retention  standing  of  each 
employee  released  h'om  his  competitive 
level  in  the  order  prescribed  in  §  351.602 
is  determined  as  of  the  date  he  is  so 
released. 

(b)  The  retention  standing  of  each 
employee  temporarily  retained  in  his 
competitive  level  under  §  351.608  is 
determined  as  of  the  date  he  would  have 
been  released  from  his  competitive  level 
had  temporary  retention  action  under 

§  351.608  not  been  taken.  The  retention 
standing  of  each  employee  so  retained 
remains  flxed  until  the  completion  of  the 
reduction  in  force  action  which  resulted 
in  the  temporary  retention. 

(c)  When  an  agency  discovers  an 
error  in  the  determination  of  an 
employee's  retention  standing,  it  shall 
correct  the  error  and  adjust  any 
erroneous  reduction  in  force  action  to 
accord  with  the  employee’s  true 
retention  standing  as  of  the  effective 
date  established  by  this  section. 

Subpart  F— Release  From  Competitive 
Level 

§  351.601  General. 

(a)  An  agency  may  not  release  a 
competing  employee  from  a  competitive 
level  while  retaining  in  that  level  an 
employee  with: 

(1)  A  specifically  limited  temporary 
appointment; 

(2)  A  specifically  limited  temporary 
promotion; 

(3)  A  performance  rating  of  less  than 
“Satisfactory”  in  an  agency  that  has  not 
implemented  a  performance  appraisal 
system  meeting  all  the  requirements  of  5 
U.S.C.  4302  and  Subpart  B  or  Part  430  of 
this  title;  or 

(4)  A  written  decision  under 

§  432.204(a]  of  removal  or  demotion 
fiom  the  competitive  level  because  of 
“Unacceptable  Performance,”  as  defined 
in  §432.202  of  this  title. 

(b)  An  agency  may  not  release  a 
competing  employee  fiom  a  competitive 
level  while  retaining  in  that  level  an 
employee  with  lower  retention  standing 
except: 

(1)  As  required  mider  §  351.606  when 
an  employee  is  retained  imder  a 
mandatory  exception  or  under  §  351.806 
when  an  employee  is  entitled  to  a  new 
written  notice  of  reduction  in  force;  or 

(2)  As  permitted  under  §  351.607  when 
an  employee  is  retained  under  a 
permissive  continuing  exception  or 
under  §  351.608  when  an  employee  is 
retained  under  a  permissive  temporary 
exception. 


§  351.602  Order  of  release  from 
competitive  level. 

Each  agency  shall  select  competing 
employees  for  release  fi*om  a 
competitive  level  under  this  part  in  the 
inverse  order  of  retention  standing, 
beginning  with  the  employee  with  the 
lowest  retention  standing  on  the 
retention  register.  When  employees  in 
the  same  retention  subgroup  have 
identical  service  dates  and  are  tied  for 
release  from  a  competitive  level,  the 
agency  may  select  any  tied  employee  for 
release. 

§  351.603  Actions. 

Subject  to  Subpart  G  of  this  part, 
when  an  agency  selects  an  employee  for 
release  from  his  competitive  level,  it 
shall: 

(a)  Assign  him  with  his  consent  to  a 
position  for  which  he  is  qualified  which 
will  last  at  least  3  months; 

(b)  Furlough  him;  or 

(c)  Separate  him. 

§351.604  Use  of  furlough. 

(a)  An  agency  may  furlough  a 
competing  employee  only  when  it 
intends  to  recall  him  within  1  year  to 
duty  in  the  position  fi'om  whidi 
furloughed. 

(b)  An  agency  may  not  separate  a 
competing  employee  under  this  part 
while  an  employee  with  lower  retention 
standing  in  the  same  competitive  level  is 
on  furlough. 

(c)  An  agency  may  nojt  furlough  a 
competing  employee  for  more  than  1 
year. 

(d)  When  an  agency  recalls  employees 
to  duty  in  the  competitive  level  from 
which  furloughed,  it  shall  recall  them  in 
the  order  of  ^eir  retention  standing, 
begiiming  with  the  highest  standing 
employee. 

§  351.605  Liquidation  provisions. 

When  an  agency  will  abolish  all 
positions  in  a  competitive  area  within  3 
months  it  shall  release  employees  in 
subgroup  order  but  may  release  them 
regardless  of  retention  standing  within  a 
subgroup,  except  as  provided  in 
§  351.606.  When  an  agency  releases  an 
employee  under  this  section,  the  notice 
to  die  employee  shall  so  state  and  also 
shall  give  the  date  the  liquidation  will 
be  completed.  An  agency  may  apply 
§§  351.607  and  351.608  in  liquidation. 

§  351.606  Mandatory  exceptions. 

(a)  When  an  agency  applies  §  351.602 
or  §351.605,  it  shall  give  the  following 
special  retention  priorities: 

(1)  Each  group  I  or  II  preference 
eligible  employee  entitled  under  section 
9  of  the  Military  Selective  Service  Act  of 
1967,  as  amended  (50  U.S.C.  App.  459), 
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to  retention  for  1  year  after  restoration 
shall  be  retained  over  other  employees 
in  his  subgroup  for  the  retention  period; 
and 

(2)  Each  group  I  or  n  nonpreference 
eligible  employee  entitled  under  section 
9  of  the  Military  Selective  Service  Act  of 
1967,  as  amended  (50  U.S.C.  App.  459), 
to  retention  for  either  6  months  or  1  year 
after  restoration  shall  be  retained  over 
other  employees  in  his  subgroup  for  the 
retention  period. 

(b)  Each  agency  shall  record  on  the 
retention  register,  for  inspection  by  each 
employee,  the  reasons  for  any  deviation 
from  the  regular  order  of  selection 
required  by  paragraph  (a)  of  this  section. 

§  351.607  Permissive  continuing 
exceptions. 

An  agency  may  make  exception  to  the 
selection  sequence  in  §  351.602  and  to 
the  action  provisions  of  §  351.603  when 
needed  to  retain  an  employee  on  duties 
that  cannot  be  taken  over  within  90  days 
and  without  undue  interruption  to  the 
activity  by  an  employee  with  higher 
retention  standing,  llie  agency  shall 
notify  in  writing  each  higher-standing 
employee  reached  for  release  from  the 
same  competitive  level  of  the  reasons 
for  the  exception. 

§  351.608  Permissive  temporary 
exceptions. 

An  agency  may  make  exception  for 
not  more  than  90  days  to  the  selection 
sequence  in  §  351.602  and  to  the  action 
provisions  of  §  351.603  when  needed  to 
retain  an  employee  for  90  days  or  less 
after  the  effective  date  of  release  from 
the  same  competitive  level  of  a  higher¬ 
standing  employee  to  continue  an 
activity  without  undue  interruption,  or 
to  satisfy  a  Government  obligation  to 
the  retained  employee,  or  when  the 
temporary  retention  of  the  lower- 
standing  employee  does  not  adversely 
affect  the  ri^ts  of  any  higher-standing 
employee  who  is  released  ahead  of  him. 
The  temporary  retention  of  a  lower- 
standing  employee  on  sick  leave  as  a 
permissive  exception  may  exceed  90 
days  but  may  not  exceed  the  date  of 
exhaustion  of  his  sick  leave.  When  the 
agency  retains  an  employee  for  more 
than  30  days  after  the  effective  date  of 
release  frum  the  same  competitive  level 
of  a  higher-standing  employee,  it  shall 
notify  in  writing  each  hij^er-standing 
employee  of  the  reasons  for  the 
exception  and  the  date  the  lower- 
standing  employee’s  retention  will  end. 
When  the  agency  retains  a  lower- 
standing  employee  for  30  days  or  less  it 
shall  list  opposite  his  name  on  the 
retention  register  the  reasons  for  the 
exception  and  the  date  his  retention  will 
end. 
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SubfMTt  G— AMH^wnent  Rights 

§  351.701  OuaSflcatkNis  for  SMigniiMnt 

(a)  Except  as  provided  in  S  351.702,  an 
employee  is  qualified  for  assignment 
under  §  351.603  if  the  employee: 

(1)  Meets  the  Office  standards  and 
requirements  for  the  position,  including 
any  minimum  educational  requirement; 

(2)  Is  physically  qualified  for  the 
duties  of  the  position; 

(3)  Meets  any  special  qualifying 
conation  whi(^  the  Office  has  approved 
for  the  position;  and 

(4)  Has  the  capacity  adaptability,  and 
any  special  skills  needed  to 
satisfactorily  perform  the  duties  and 
responsibilities  of  the  position  without 
undue  interruption  to  Uie  activity. 

(b)  An  agency  may  not  consider  the 
sex  of  an  employee  as  a  factor  in 
determining  the  employee’s  qualification 
for  a  position,  except  when  the  position 
is  one  for  which  restriction  of 
certification  of  eligibles  by  sex  is  found 
justified  by  the  Office. 

(c)  An  employee  who  is  carried  on 
leave  of  absence  because  of  a 
compensable  injury  and  is  released  from 
his/her  competitive  level  may  not  be 
denied  an  assignment  right  solely 
because  the  employee  is  not  physically 
qualified  for  the  duties  of  the  position 
when  the  physical  disqualification 
resulted  from  the  compensable  injury. 
Such  an  employee  must  be  afforded 
appropriate  assignment  rights  subject  to 
his/her  recovery  as  provided  by  5  U.S.C. 
8151  and  Part  353  of  this  chapter. 

(d)  If  an  agency  determines  that,  on 
the  basis  of  evidence  before  it,  a 
preference  eligible  employee  who  has  a 
compensable  service-connected 
disability  of  30  percent  or  more  is  not 
able  to  fiilfill  the  physical  requirements 
of  a  position  to  which  the  employee 
would  otherwise  have  been  assigned 
under  this  part,  the  agency  must  notify 
the  Office  of  this  determination.  At  the 
same  time,  the  agency  must  notify  the 
employee  of  the  reasons  for  the 
determination  and  of  the  right  to 
respond,  within  fifteen  days  of  the 
notification,  to  the  Office,  which  will 
require  the  agency  to  demonstrate  that 
the  notification  was  timely  sent  to  the 
employee’s  last  known  address.  The 
Office  shall  make  a  final  determination 
concerning  the  physical  ability  of  the 
employee  to  perform  the  duties  of  the 
position.  This  determination  must  be 
made  before  the  agency  may  select  any 
other  person  for  the  position.  When  the 
Office  has  completed  its  review  of  the 
proposed  disqualification  on  the  basis  of 
physical  disability,  it  must  send  its 
finding  to  both  the  agency  and  the 
employee.  The  agency  must  comply  with 
the  findings  of  the  Office.  *rhe  functions 


of  the  Office  under  this  paragraph  may 
not  be  delegated  to  an  agency. 

§  351.702  Excaption  to  qualificatlona. 

An  agency  may  assign  an  employee 
under  S  351.201(b)  or  §  351.603  without 
regard  to  OPM’s  standards  and 
requirements  for  the  position  if: 

(a)  He  meets  any  minimum  education 
requirement  for  the  position;  and 

(b)  The  agency  determines  that  the 
employee  has  the  capacity,  adaptability, 
and  special  skills  needed  to 
satisfactorily  perform  the  duties  and 
responsibilities  of  the  position. 

§  351.703  Assignmant  involving 
displacamant 

(a)  An  agency  shall  assign  imder 

§  351.603  a  group  I  or  II  employee  in  a 
position  in  ffie  competitive  service, 
rather  than  furlough  or  separate  him,  to 
a  position  in  the  competitive  service  in 
another  competitive  level  in  his 
competitive  area  which  requires  no 
reduction,  or  the  least  possible 
reduction,  in  representative  rate  when  a 
position  in  the  other  competitive  level  is 
held  by  an  employee: 

(1)  In  a  lower  subgroup;  or 

(2)  With  lower  retention  standing  in  a 
position  fi'om  which  the  group  I  or  II 
employee  was  promoted  or  an 
essentially  identical  position. 

(b)  Each  employee’s  assignment  rights 
shall  be  determined  on  the  basis  of  the 
pay  rates  in  effect  on  the  date  of 
issuance  of  specific  notices  of  reduction 
in  force,  except  that  when  it  is  officially 
known  on  the  date  of  issuance  of  notices 
that  new  pay  rates  have  been  approved 
and  will  become  effective  by  the 
effective  date  of  the  reduction  in  force, 
assignment  rights  shall  be  determined 
on  the  basis  of  the  new  pay  rates. 

§351.704  Rights  and  prohibitions. 

(a)  An  agency  may  satisfy  an 
employee’s  right  to  assignment  under 
§  351.703  by  assignment  under 

§  351.201(b]  or  §  351.705  to  a  position 
having  a  representative  rete  equal  to 
that  to  which  he  or  she  would  be 
entitled  under  §  351.703. 

(b)  Section  351.703  does  not: 

(1)  Require  an  agency  to  assign  an 
employee  to  a  position  having  a  higher 
representative  rate:; 

(2)  Authorize  or  permit  an  agency  to 
displace  a  full-time  employee  by  other 
than  a  full-time  employee; 

(3)  Authorize  or  permit  an  agency  to 
displace  an  other-than-full-time 
employee  by  a  full-time  employee;  or 

(4)  Authorize  or  permit  an  agency  to 
satisfy  a  full-time  employee’s  right  to 
assignment  under  §  351.603  by  assigning 
the  employee  to  a  vacant  other-than-full- 
time  position.  However,  an  agency  may. 


at  its  discretion,  choose  to  offer  a  vacant 
other-than-full-time  position  to  a  full¬ 
time  employee  in  lieu  of  separation  by 
reduction  in  force. 

§  351.705  Admlnlstratlv*  aMlgnmant 

(a)  An  agency  may,  in  its  discretion, 
adopt  provisions  which: 

(1)  Provide  for  assignments  across 
competitive  areas; 

(2)  Permit  a  competing  employee  to 
displace  an  employee  with  lower 
retention  standing  in  the  same  subgroup 
when  it  cannot  make  an  equally 
reasonable  assignment  by  displacing  an 
employee  in  a  lower  subgroup; 

(3)  Permit  an  employee  in  subgroup 
lU-AD  to  displace  eui  employee  in 
subgroup  ni-A  or  III-B,  or  permit  an 
employee  in  subgroup  lU-A  to  displace 
an  employee  in  subgroup  Ill-B;  or 

(4)  Provide  competing  employees  in 
the  excepted  service  with  assignment 
rights  similar  to  those  in  §  351.703  and  in 
paragraphs  (a)  (1),  (2),  and  (3)  of  this 
section. 

(b)  Provisions  adopted  by  an  agency 
under  paragraph  (a)  of  this  section: 

(1)  Shall  be  consistent  with  this  part; 

(2)  Shall  be  uniformly  and  consistently 
applied  in  any  one  reduction  in  force; 

(3)  May  not  provide  for  the 
assignment  of  a  less-than-fuil-time 
employee  to  a  full-time  position; 

(4)  May  not  provide  for  the 
assignment  of  an  employee  in  a 
competitive  position  to  a  position  in  the 
excepted  service;  and 

(5)  May  not  provide  for  the 
assignment  of  an  excepted  employee  to 
a  position  in  the  competitive  service. 

Subpart  H— Notice  to  Employee 

§  351.801  Notice  period. 

(a)  Each  competing  employee  selected 
for  release  from  his  or  her  competitive 
level  under  this  part  is  entitled  to  a 
written  notice  at  least  30  full  days 
before  the  effective  date  of  his  or  her 
release. 

(b)  The  notice  shall  not  be  issued 
more  than  90-days  before  release  except 
when  the  agency  determines  that 
additional  time  will  protect  employee 
rights  or  avoid  administrative  hardship. 

(c)  When  an  agency  retains  an 
employee  under  §  351.606  or  §  351.608 
the  agency  may  not  continue  the  notice 
period  beyond  the  employee’s  retention 
period.  The  notice  to  die  employee  shall 
cite  the  date  on  which  the  retention 
period  ends  as  the  effective  date  of  the 
employee’s  release  from  his  or  her 
competitive  level. 

(5  U.S.C.  1104;  Pub.  L.  95-454,  sec.  3  (5)) 
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(  351.802  Content  of  notice. 

Except  as  provided  in  $  351.803,  the 
notice  required  by  §  351.801  shall  state 
specifically  the  action  to  be  taken  and 
its  effective  date;  the  employee’s 
competitive  area,  competitive  level, 
subgroup,  and  service  date:  the  place 
where  the  employee  may  inspect  the 
regulations  and  records  pertinent  to  this 
case:  the  reasons  for  retaining  a  lower- 
standing  employee  in  the  same 
competitive  level  under  $  351.607;  the 
reasons  for  retaining  a  lower-standing 
employee  in  the  same  competitive  level 
for  more  than  30  days  under  S  351.608; 
and  the  employee's  right  to  appeal  to  the 
Merit  Systems  Protection  Board  under 
the  provisions  of  the  Board’s  regulations. 
The  agency  shall  comply  with  the 
provisions  of  S  1201.21  of  this  title. 

(5  U.S.C.  7701,  et  seq.) 

8  351.803  General  and  specific  nodcea. 

When  an  agency  caimot  determine 
specifically  all  individual  actions  at  the 
start  of  the  notice  period,  it  may  issue 
general  notices  which  shall  be 
supplemented  by  specific  notices.  The 
combined  contents  of  the  general  and 
specific  notices  shall  meet  the 
requirements  in  §  351.802.  When  an 
agency  issues  a  general  notice,  the 
notice  period  begins  the  day  after  the 
employee  receives  the  general  notice. 

An  agency  may  cancel  an  unexpired 
general  notice,  or  may  renew  it  for 
additional  periods  within  the  maximum 
notice  period  referred  to  in  §  351.801.  A 
general  notice  expires  as  stated  therein 
unless,  on  or  before  the  expiration  date, 
the  employee  receives  a  renewal  of  the 
general  notice  or  a  specific  notice.  A 
general  notice  expires  no  later  than  at  a 
time  that  will  allow  5  days  before  the 
end  of  the  maximum  notice  period. 

When  a  general  notice  is  supplemented 
by  a  specific  notice,  an  agency  may  not 
release  an  employee  from  his 
competitive  level  until  at  least  5  days 
after  the  employee’s  receipt  of  the 
specific  notice. 

8  351.804  Content  of  general  notice. 

A  general  notice  shall  inform  the 
employee  that  action  under  this  part 
may  be  necessary  but  that  the  agency 
has  determined  no  specific  action  in  his 
case.  The  notice  shall  state  that  as  soon 
as  the  agency  determines  what  action,  if 
any,  will  be  taken  under  this  part  the 
employee  will  receive  specific  notice  of 
the  action  to  be  taken.  The  general 
notice  shall  state  that  it  will  expire  as 
stated  therein  unless,  on  or  before  the 
expiration  date,  it  is  renewed  or 
supplemented  by  a  specific  notice. 

A  general  notice  may  also  include  any 
other  information  specified  in  §  351.802. 


8  351.805  Expiration  of  notico. 

A  general  notice  expires  as  provided 
in  §  351.803.  A  specific  notice  expires 
except  when  followed  by  the  action 
specified,  or  by  action  less  severe  than 
specified,  in  the  notice  or  in  an 
amendment  made  to  the  notice  before 
the  agency  takes  the  action.  The  agency 
may  not  take  the  action  before  the 
effective  date  specified  in  the  specific 
notice.  An  action  taken  after  the 
specified  date  in  the  specific  notice  shall 
not  be  ruled  invalid  for  that  reason 
except  when  it  is  challenged  by  a 
higher-standing  employee  in  the 
competitive  level  who  is  reached  out  of 
order  for  reduction  in  force  as  a  result  of 
the  action  or  except  when  it  results  in  a 
notice  period  longer  than  the  maximum 
allowed. 

8  351 J06  New  notice  roquirwL 

An  employee  is  entitled  to  a  ne^ 
written  notice  of  at  least  30  full  days  if 
the  agency  decides  to  take  an  action 
more  severe  than  first  specified. 

8  351.807  Status  during  notico  period. 

When  possible,  the  agency  shall 
retain  the  employee  on  active  duty 
during  the  notice  period,  but  it  may 
place  him/her  on  annual  leave  wiUi  or 
without  his/her  consent,  on  leave 
without  pay  with  his/her  consent,  or  in 
a  nonpay  status  without  his/her  consent 
when  in  an  emergency  the  agency  lacks 
work  or  funds  for  all  or  part  of  the 
notice  period. 

(5  U.S.C.  7701,  et  seq.) 

8  351.808  Notico  concoming 
considoratlon  for  roemptoymont 

An  employee  who  receives  a  specific 
notice  of  separation  under  this  part  must 
be  given  information  concerning  his  or 
her  right  to  consideration  for 
reemployment  under  the  provisions  of 
Subparts  B  and  C  of  Part  330  of  this  title. 
This  information  is  in  addition  to  that 
specified  in  §  351.802.  The  information 
concerning  consideration  for 
reemployment  should  be  included  in  or 
with  the  specific  reduction  in  force 
notice:  otherwise,  a  separate 
supplemental  notice  covering  this 
information  must  be  given  to  the 
employee. 

Subpart  I— Appeals  and  Corrective 
Action 

8351.901  AppmL’ 

An  employee  who  has  been  affected 
by  a  reduction  in  force  action  and  who 
believes  this  part  has  not  been  correctly 
applied  may  appeal  to  the  Merit 
Systems  Protection  Board  under  the 
provisions  of  the  Board’s  regulations. 

(5  U.S.C.  7701,  et  seq.) 


8  351.902  Corraelion  by  agency. 

When  an  agency  decides  that  an 
action  under  this  part  was  unjustified  or 
unwarranted  and  restores  an  individual 
to  his  former  grade  or  rate  of  pay  or  to 
an  intermediate  grade  or  rate  of  pay,  it 
shall  make  the  restoration  retroactively 
effective  to  the  date  of  the  improper 
action. 

(5  U.S.C  7701,  et  seq.) 

Subpart  J  ■naamptoyment  Priortty 
List 

8351.1001  Establshnwntand 
maintenance  of  the  reemptoyment  priority 

IsL 

Each  agency  shall  establish  and 
maintain  a  reemployment  priority  list  for 
each  commuting  area  in  which  it 
separates  group  I  or  group  II  employees 
firom  competitive  positions  under  t^ 
part. 

8  351.1002  Persons  covered. 

(a)  The  name  of  each  group  I  or  group 
n  employee  who  receives  a  specific 
notice  of  separation  fiom  a  competitive 
position  (as  distinguished  from  an 
excepted  position)  under  this  part  is 
entered  on  the  reemployment  priority 
list. 

(b)  This  priority  extends  to  all 
competitive  positions  in  the  commuting 
area  for  which  the  employee  is  qualifi^ 
and  available,  except  as  provide  in 

§  351.1005. 

(c)  Subpart  B  of  Part  330  of  this  title 
covers  appointment  from  the 
reemployment  priority  list 

8351.1003  EnqdoyMSlgMMy. 

(a)  A  full-time  group  I  or  group  II 
employee  is  entered  on  the 
reemployment  priority  list  unless  he  or 
she  has  declin^  assignment  under 
Subpart  G  of  this  part  to  a  position  that 

(1)  Is  full-time: 

(2)  Is  competiiive; 

(3)  Is  nontemporary;  and 

(4)  Has  a  representative  rate  no  lower 
than  that  of  the  position  fix)m  which  the 
employee  was  separated. 

(b)  An  other-than-full-time  group  I  or 
group  n  employee  is  entered  on  the 
reemployment  priority  list  unless  he  or 
she  has  declin^  assignment  under 
Subpart  G  of  this  part  to  an  other-than- 
full-time  position  that. 

(1)  Is  of  the  same  type  work  schedule 
(i.e..  part-time,  intermittent  or  seasonal) 
as  the  position  finm  which  the  employee 
was  separated; 

(2)  Is  competitive; 

(3)  Is  nonteraporary; 

(4)  Has  a  I'epresentative  rate  no  lower 
than  that  of  the  position  bom  which  the 
employee  was  separated:  and 


3812 


Federal  Registw  /  Vol.  46,  No.  11  /  Friday.  January  16,  1961  /  Rules  and  Regulations 


(5)  Has  a  regularly  scheduled 
administrative  workweek  no  lower  than 
that  or  the  position  from  which  the 
employee  was  separated. 

§  351.1004  Duration  of  eligibitity. 

(a)  The  name  of  a  group  I  employee 
remains  on  the  reemployment  priority 
list  for  2  years,  and  a  group  II 
employee’s  name  for  1  year,  from  the 
date  he  or  she  was  separated. 

(b)  An  employee's  name  is  deleted 
from  the  reemployment  priority  list 
when  the  employee  submits  a  written 
request  to  the  agency  asking  that  his  or 
her  name  be  deleted. 

(c)  A  full-time  employee’s  name  is 
also  deleted  from  the  reemployment 
priority  list  when  the  employee: 

(1)  Accepts  a  non-temporary,  full-time, 
competitive  position;  or 

(2)  Declines  under  this  subpart  a  full¬ 
time,  nontemporary,  competitive 
position  with  a  representative  rate  the 
same  as,  or  higher  than,  that  of  the 
position  from  which  he  or  she  was 
separated  under  this  part. 

(d)  An  other-than-ftill-time  employee’s 
name  is  also  deleted  from  the 
reemployment  priority  list  when  the 
employee: 

(1)  Accepts  a  nontemporary 
competitive  position;  or 

(2)  Declines  under  this  subpart  a 
nontemporary,  competitive  position  with 
a  representative  rate,  and  regularly 
scheduled  administrative  woricweek,  the 
same  as  or  higher  than  that  of  the 
position  from  which  the  employee  was 
separated  imder  this  part. 

S351.1005  Operation  of  ttMlIstIn  Alaska 
and  overseas. 

(a)  The  name  of  each  group  I  or  group 
n  employee  who  receives  a  notice  of 
separation  under  this  part  from  a 
competitive  position  in  Alaska  or 
overseas  is  entered  on  the 
reemployment  priority  list  for  the  area  in 
which  the  position  from  which 
separated  is  located,  except  when: 

(1)  The  employee  leaves  that  area;  or 

(2)  The  agency  has  a  general  program 
for  rotating  employees  between 
overseas  areas  and  the  United  States 
and  the  employee’s  immediately 
preceding  overseas  services  or 
residence,  combined  with  prospective 
overseas  service  under  available 
appointments,  exceeds  the  maximum 
duration  of  an  overseas  duty  tour  in  the 
agency’s  rotation  program. 

(b)  Upon  his  or  her  written  request, 
the  name  of  an  employee  who  leaves  the 
area  is  entered  on  the  agency’s 
reemployment  priority  list  for. 

(1)  The  commuting  area  frnm  which  he 
or  she  was  employed  for  Alaskan  or 
overseas  service;  or 


(2)  Another  area,  except  in  Alaska  or 
overseas,  that  is  mutually  acceptable  to 
the  employee  and  the  agency. 

(c)  In  addition  to  any  of  the  reasons, 
as  appropriate,  in  §  351.1004  (b),  (c),  or 

(d),  for  deleting  an  employee’s  name 
from  the  reemployment  priority  list,  the 
name  of  an  employee  is  deleted  fr:t>m  an 
Alaskan  or  overseas  reemployment 
priority  list  when  the  employee: 

(1)  leaves  the  area  covered  by  that 
list;  or 

(2)  Becomes  disqualified  for  overseas 
appointment  because  of  his  or  her 
previous  service  or  residence. 

(5  U.S.C.  3315)  , 

[FH  Doc.  81-1751  Filed  1-15-81;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  210, 220,  and  235 
[Amendinwits  47, 37,  and  5,  respecUvaly] 

National  School  Lunch  Program, 

School  Breakfaet  Program  and  State 
Administrative  Expense  Fund^ 
Changes  to  National  Average  Payment 
Factors 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
National  School  Lunch  Program,  School 
Breakfast  Program,  and  State 
Administrative  Expense  fund 
regulations  for  the  period  January  1, 

1981  through  September  30, 1981  in  the 
following  ways;  (1)  there  will  be  no 
January  1, 1981  semiaimual  adjustment 
made  in  the  Section  4  and  Section  11 
National  Average  Payment  factors  for 
lunches  and  breakfast  served;  (2)  the 
Section  4  and  Section  11  Nation^ 
Average  Payment  adjustment  to  be 
made  in  July  1981  shall  be  based  on  the 
Consumer  Price  Index  for  the  previous 
12  months,  rather  than  for  the  previous 
six  months;  (3)  Section  4  National 
Average  Payment  factors  for  school 
lunches  will  be  reduced  by  two  and  one- 
half  cents  for  all  categories  of  lunches 
served  by  school  food  authorities  in 
which  less  them  60  percent  of  the 
lunches  served  were  served  fr%e  or  at  a 
reduced  price  during  school  year  1978- 
79;  (4)  reductions  in  Section  4  National 
Average  Payment  factors  must  be 
reflected  in  reimbursement  payments 
actually  made  to  School  Food 
Authorities  in  which  less  than  60 
percent  of  the  lunches  served  were 
served  free  or  at  a  reduced  price  during 
school  year  1978-79;  (5)  State  revenue 


matching  requirements  under  the 
National  School  Lunch  Program  for  the 
school  year  beginning  July  1, 1981  will 
not  be  reduced  by  the  reduction  in 
Section  4  National  Average  Payment 
factors;  and  (6)  State  Administrative 
Expense  fund  allocations  for  the  fiscal 
year  ending  September  30, 1983  will  not 
be  reduced  by  the  reduction  in  Section  4 
National  Average  Payment  Factors. 
These  changes  implement  the  mandates 
of  P.L  96-499,  the  Omnibus 
Reconciliation  Act  of  1980.  These 
changes  are  anticipated  to  save  $126.1 
million  for  the  National  School  Lunch 
Program  and  $8  million  for  School 
Breakfast  Program. 

EFFECTIVE  DATE:  January  1. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Garnett,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
School  Programs  Division,  Food  and 
Nutrition  ^rvice,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 

(202)  447-9065.  An  Impact  Analysis 
Statement  is  available  on  request  fixim 
the  above  named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in  the 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  “not  significant" 
Robert  Greenstein,  Administrator,  Food 
and  Nutrition  Service,  has  determined 
that  this  final  rule  is  nondiscretionary 
and  mandated  by  Public  Law  96-499. 
Therefore,  solicitation  of  public 
comments  is  unnecessary.  Good  cause 
exists  both  for  the  dispensing  with  the 
solicitation  of  public  comments  and  for 
making  this  rule  effective  harlier  than  30 
days  after  publication. 

Background 

Public  Law  96-499  authorized  several 
legislative  changes  in  all  Child  Nutrition 
Programs  which  will  result  in  significant 
savings  for  fiscal  year  1981.  These 
changes  are  intended  by  Congress  to 
achieve  savings  by  amending  Part  210 
National  School  Lunch  Program  and  Part 
220  School  Breakfast  Program  with  the 
three  provisions  which  are  explained 
below. 

Two  and  one-half  cent  Section  4 
Reduction  in  Reimbursement  Rates 

Section  4  of  the  National  School 
Lunch  Act  provides  for  general  cash 
payment  for  all  lunches  served  under 
the  National  School  Lunch  Act 
Currently  most  States  earn  18.5  cents 
under  Section  4  for  eadi  lunch  (free, 
reduced-price  or  paid)  served  under  the 
National  School  Lundi  Program.  Section 
201  of  Public  Law  96-499  provides  for  a 
two  and  one-half  cent  reduction  in  the 
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general  cash  payment  factor  under 
Section  4  of  the  National  School  Lunch 
Act  for  all  categories  of  lunches  served 
(free,  reduced-price,  paid)  by  school 
food  authorities  in  which  less  than  60 
percent  of  the  lunches  were  served  firee 
or  at  a  reduced-price  during  the  second 
preceding  school  year  (SY 1978-79). 

The  two  and  one-half  cent  reduction 
in  the  Section  4  general  cash  payment 
factor  will  not  affect  the  amount  of  State 
administrative  expense  funds  to  be 
made  available  under  Section  7  of  the 
Child  Nutrition  Act  of  1966  for  the  fiscal 
ye  ir  ending  September  30, 1983.  In 
addition,  the  amoimt  of  State  revenues 
appropriated  or  used  for  meeting  the 
requirements  under  Section  7  of  the 
National  School  Lunch  Act  for  the 
school  year  ending  June  30, 1982  will  not 
be  affected  by  a  reduction  in  the  amount 
of  Federal  funds  expended  qs  a  result  of 
the  reduction  in  Section  4  earnings. 

Annual  Adjustments  in  National 
Average  Payment  (NAP)  Rates 

Section  204  of  Public  Law  96-499 
eliminated  the  semiannual  adjustment  in 
the  Section  4  and  Section  11  National 
Average  Payment  factors  for  limch  and 
the  National  Average  Payment  factors 
for  breakfast  served  under  Section  4  of 
the  Child  Nutrition  Act  of  1966  for  fiscal 
year  1981.  This  final  rule  eliminates  the 
January  1, 1981  semiannual  adjustment 
of  National  Average  Payment  factors  for 
the  National  School  Lunch  Program  and 
School  Breakfast  Program.  The  National 
Average  Payment  factors  for  these 
programs  for  the  period  January  1, 1981, 
through  June  30, 1981,  w^  be  those 
factors  prescribed  for  the  period  July  1 
through  December  31, 1980,  (45  FR 
48174),  except  for  the  changes  noted 
below. 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

Accordingly,  Part  210  is  amended  sis 
follows: 

1.  S  210.4  paragraph  (a)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§  210.4  Paymsnt  of  Funds  to  States  and 
FNSROs. 

***** 

(a)  *  *  *  For  the  period  from  January  1, 
1981  through  September  30, 1981,  the 
National  Average  Payment  factor  for 
lunches  served  under  the  National 
School  Lunch  Act,  after  being  adjusted 
under  Section  11(a)  of  the  National 
School  Lunch  Act,  shall  be  reduced  by 
two  and  one-half  cents  for  any  school 
food  authority  in  which  less  than  60 
percent  of  lunches  served  in  the 
National  School  Limch  Program  were 
served  free  or  at  a  reduced  price  during 


the  second  preceding  school  year  (SY 
1978-79). 

§  210.4  [Amsnded] 

2.  §  210.4  paragraph  (c)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 
***** 

(c)  *  *  *  In  the  fiscal  year  ending 
September  30, 1981,  however,  the 
Secretary  shall  omit  the  January 
semiannual  adjustments  and  shall  make 
adjustments  by  July  1,  which  shall 
reflect  changes  in  Ae  cost  of  operating 
the  program  as  indicated  by  the  changes 
in  the  food  away  fi^m  home  series  of 
the  Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor  for  the  12  month  period  ending 
May  31, 1981. 

***** 

3.  §  210.6  paragraph  (b)  is  amended  by 
revising  the  last  sentence  of  the 
paragraph  to  read  as  follows: 

§  210.6  Matching  of  funds. 

*  *  *  *  * 

(b)  *  *  *  For  the  school  year  beginning 
July  1, 1979,  and  for  each  school  year 
thereafter,  such  State  revenue  shall 
constitute  at  least  10  percent  of  the 
matching  requirements  for  the  preceding 
school  year  based  on  the  total  general 
cash-for-food  assistance  funds 
expended  for  that  period:  Except  that, 
for  the  school  year  beginning  July  1, 

1981,  an  additional  amount  shall  also  be 
subject  to  the  State  revenue  matching 
requirement.  Such  amount  for  each  State 
shall  be  determined  by  multiplying  two 
and  one-half  cents  by  the  number  of 
lunches  served  during  the  period 
January  1, 1981  throu^  June  30, 1981  in 
those  School  Food  Authorities 
administered  by  the  State  agency  in 
which  less  than  60  percent  of  the 
lunches  served  under  the  Program 
during  the  1978-79  school  year  were 
served  fi%e  or  at  a  reduced  price. 
***** 

4.  §  210.11  paragraph  (c)  is  amended 
by  revising  the  fint  sentence  of  the 
paragraph  to  read  as  follows: 

§210.11  Rsimbursemant  payments. 
***** 

(c)  Based  on  the  principles  set  forth  in 
this  section.  State  agencies,  and 
FNSROs  where  applicable,  shall  have 
maximum  flexibility  in  assigning  rates  of 
reimbursement  from  general  cash-for- 
food  assistance  funds  among  schools 
and  School  Food  Authorities:  Except 
that,  for  the  period  January  1, 1981 
through  September  30, 1981,  the  total 
amount  of  general  cash-for-food 
assistance  reimbursement  actually  paid 
to  all  School  Food  Authorities  under  the 


jurisdiction  of  a  State  agency  in  which 
less  than  60  percent  of  the  lunches 
served  were  served  at  a  fr«e  or  reduced 
price  in  school  year  1978-79,  shall  not  be 
greater  than  the  amount  of  general  cash- 
for-food  assistance  funds  avaUable  for 
such  School  Food  Authorities  for  this 
period  under  §  210.4(a)  of  this 
part.  *  *  * 

***** 

PART  220— SCHOOL  BREAKFAST 
PROGRAM 

§220.9  [Amended] 

section  220.9  paragraph  (b)  is 
amended  by  adding  a  new  sentence  at 
the  end  of  the  paragraph  to  read  as 
follows: 

(b)  *  *  *  In  the  fiscal  year  ending 
September  31, 1981,  however,  the 
Secretary  shall  omit  the  January  1 
semiannual  adjustments  and  shall  make 
annual  adjustments  by  July  1,  which 
shall  reflect  changes  in  the  cost  of 
operating  the  program,  as  indicated  by 
the  changes  in  the  food  away  frtim  home 
series  of  the  Consumer  Price  Index  for 
All  Urban  Consumers  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor  for  the  12  month 
period  ending  May  31, 1981. 
***** 

PART  235— STATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

Section  235.4  paragraph  (a)  is 
amended  by  adding  the  following 
sentence  after  the  first  sentence  of  the 
paragraph: 

§  235.4  AloesMon  of  funds  to  States. 

(a)  *  *  *  For  the  fiscal  year  ending 
September  30. 1981,  the  amount  of  funds 
expended  under  Section  4  of  the 
National  School  Lunch  Act  in  each  State 
shall,  for  purposes  of  this  paragraph,  be 
the  sum  ofi  (1)  the  amount  of  such  funds 
actually  expended  within  the  State 
during  the  fiscal  year,  and  (2)  the 
amount  determined  by  multiplying  two 
and  a  half  cents  times  the  number  of 
lunches  served  during  the  period 
January  1. 1981  through  September  30. 
1981  in  those  School  Food  Authorities  in 
which  less  than  60  percent  of  the 
lunches  served  under  the  National 
School  Lunch  Program  during  the  1978- 
79  school  year  were  served  free  or  at  a 
reduced  price.  *  *  * 

(Catalogue  of  Federal  Domestic  Assistance 
Nos.  10.555  and  ia556]. 

(Public  Law  96-499.  Sections  201  and  204, 94 
Stat.  2599) 
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Dated:  January  8, 1981. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

(FR  Doc.  80-1294  Filed  1-15-81: 8:45  am] 

MIXING  CODE  3410-3(Mi 


7  CFR  Part  226 

Child  Care  Food  Program;  Matching  of 
Federal  Funds 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule. 

summary:  This  final  regulation 
implements  for  the  Child  Care  Food 
Program  a  provision  of  Title  VI  of  Pub. 

L.  96-205.  This  provision  (section  601] 
waives  any  requirements  for  local 
matching  funds  under  $100,000  for 
American  Samoa  and  the  Northern 
Mariana  Islands. 

EFFECTIVE  b.ATE:  March  12, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Walstrom,  Branch  Chief,  Policy 
and  Program  Development  Branch,  Child 
Care  and  Summer  Programs  Division, 
USDA,  Food  and  Nutrition  Service, 
Washington,  D.C.  20250.  Telephone  (202) 
447-6509.  The  final  Impact  Statement 
describing  the  options  considered  in 
developing  this  final  rule  and  the  impact 
of  implementing  each  option  is  available 
on  request  from  Beverly  Walstrom  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION: 
Administrative  Procedures 

This  final  action  has  been  reviewed 
under  USDA  procedures  established  in 
the  Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  as  "not  significant.” 

Robert  Greenstein,  Administrator, 

FNS,  has  determined  that  a  situation 
exists  which  warrants  publication 
without  opportunity  for  a  public 
comment  period  on  this  final  action. 
Section  601  of  Pub.  L.  96-205  is 
mandatory;  the  Department  is  not  at 
liberty  to  change  the  matching 
requirement  should  public  comments 
indicate  disapproval  of  the  rule. 

Solicitation  of  public  comments  is 
unnecessary.  Good  cause  exists  both  for 
dispensing  with  the  solicitation  of  public 
comments  and  for  making  this  rule 
effective  earlier  than  30  days  after 
publication. 

Current  Child  Care  Food  Program 
Matching  Requirements 

Section  17(a)  of  the  National  School 
Lunch  Act  requires  States  to  match  the 
Federal  funds  received  to  assist 
institutions  to  acquire  food  service 


equipment  imder  the  Food  Service 
Equipment  Assistance  (FSEA)  Program 
(7  C^  226.25).  Section  226.25(d)  requires 
States  to  provide  at  least  one-fourth  of 
the  cost  of  equipment  financed  with 
FSEA  funds  from  sources  within  the 
State,  except  that  especially  needy 
institutions  are  exempted  from  this 
matching  requirement.  The  regulations 
also  establish  the  matching  requirement 
on  a  fiscal  year  basis. 

Pub.  L.  9&-205 

In  section  601  of  Pub.  L.  96-205, 
enacted  on  March  12, 1980,  Congress  has 
required  that  “*  *  *  in  the  case  of 
American  Samoa  and  the  Northern 
Mariana  Islands  any  department  or 
agency  shall  waive  any  requirement  for 
local  matching  funds  under  $100,000 
(including  in-ldnd  contributions) 
required  by  law  to  be  provided  by 
American  Samoa  or  the  Northern 
Mariana  Islands.” 

Effect  of  Law  on  Child  Care  Food 
Program 

A  review  of  FNS  data  indicates  that 
for  Fiscal  Year  1980,  the  Northern 
Mariana  Islands  was  not  required  to 
produce  matching  FSEA  funds  because 
all  the  child  care  institutions 
participating  in  the  CCFP  in  this 
territory  were  classified  as  “especially 
needy.”  As  of  March  12, 1980,  pursuant 
to  the  mandate  of  section  601  of  Pub.  L. 
96-205,  the  Northern  Mariana  Islands 
was  also  exempt  firom  producing  local 
FSEA  matching  funds  under  $100,000. 
Furthermore,  it  is  not  anticipated  that 
future  funding  will  increase  to  a  level 
that  would  require  this  jurisdiction  to 
match  Federal  monies. 

American  Samoa  was  not 
participating  in  the  Child  Care  Food 
Program  in  Fiscal  year  1980  and 
therefore  was  not  awarded  any  FSEA 
funds.  Should  American  Samoa 
participate  at  some  future  time,  it  is  not 
anticipated  that  any  Food  Service 
Equipment  Assistance  funds  allocated 
to  this  territory  would  be  at  a  high 
enough  level  to  require  this  jurisdiction 
to  match  Federal  monies.  Therefore, 
these  territories  are  expected  to  be 
exempt  from  the  matching  requirements 
of  Part  226  in  accordance  with  Pub.  L. 
96-205  and  these  regulations. 

PART  226— CHILD  CARE  FOOD 
PROGRAM 

Accordingly,  Part  226,  Child  Care 
Food  Program,  is  amended  as  follows: 

Section  226.25  of  the  regulations  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 


§  226.25  Food  service  equipment 
assistance. 

***** 

(d)  Matching  of  food  service 
equipment  assistance  funds.  Payment  to 
any  State  of  funds  allocated  under  this 
paragraph  for  any  fiscal  year  shall  be 
made  upon  condition  that  at  least  one- 
fourth  of  the  cost  of  equipment  funded 
under  this  section  shall  be  financed  from 
sources  within  the  State,  except  that  this 
condition  shall  not  apply  to  equipment 
obtained  for  institutions  that  are 
especially  needy,  as  defined  in  the 
approved  State  Plan  of  Child  Care  Food 
Program  Operations.  Beginning  March 
12, 1980,  however,  American  Samoa  and 
the  Northern  Mariana  Islands  shall  be 
exempt  from  the  matching  requirements 
under  this  section  if  their  respective 
matching  requirement  is  under  $100,000. 
Payments  made  by  FNS  to  State 
agencies  and  by  State  agencies  to 
institutions  may  be  matched  by  either 
the  recipient  institution  or  other  State  or 
local  sources  and  payments.  Funds  firom 
sources  within  the  State  may  include 
any  source  of  State  or  local  funds. 
***** 

(Sec.  601,  Pub.  L  96-205, 94  Stat.  90  (42  U.S.C. 
1469a)) 

Dated:  January  8, 1981. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

(FR  Doc.  81-1302  Filed  1-15-81: 8:45  am] 

MIXING  CODE  3410-30-M 


7  CFR  Part  245 

Determining  Eligibility  for  Free  and 
Reduced  Price  Meals  and  Free  Milk  in 
School^  implementation  of  Revised 
Income  Poverty  Guidelines 

agency:  Food  and  Nutrition  Service. 
action:  Emergency  final  rule. 

summary:  The  Department  announces 
the  temporary  use  of  revised  eligibility 
standards  and  procedures  that  schools 
participating  in  the  National  School 
Lunch  and  Breakfast  Programs  and 
Special  Milk  Program  shall  use  to 
determine  a  child’s  eligibility  for  free 
and  reduced  price  meals  and  free  milk 
for  the  remainder  of  this  fiscal  year 
through  September  30, 1981.  The  new 
income  poverty  guidelines  that  include  a 
standard  deduction  are  posted  in  the 
Notice  of  Income  Poverty  Guidelines 
that  appears  in  the  Notice  Section  of 
today’s  Federal  Register.  Public  Law  96- 
499  requires  this  change  in  the  income 
guidelines  and  the  use  of  a  standard 
deduction.  This  emergency  ruling 
specifies  the  timetable  and  the  steps  to 
be  taken  to  implement  the  changes. 
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These  changes  will  affect  the  eligibility 
of  some  children  for  free  and  reduced 
price  meals  and  free  milk.  This  rule 
requires  that  those  children  be  given 
advance  notice  of  a  reduction  or 
termination  of  beneHts. 

EFFECTIVE  DATE:  January  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Garnett,  Branch  Chief,  Policy 
and  Program  Development  Branch, 

School  Programs  Division,  USDA,  FNS, 
Washington,  D.C.  20250,  (202)  447-9069. 
An  Impact  Analysis  Statement  is 
available  on  request  from  Mr.  Garnett. 
SUPPLEMENTARY  INFORMATION: 
Classification:  This  final  rule  has  been 
reviewed  under  USDA  procedures 
established  in  Secretary’s  Memorandum 
1955  to  implement  Executive  Order 
12044,  and  has  been  classified  as  “not 
significant”.  Robert  Greenstein, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  determined  that  an 
emergency  situation  exists  which 
warrants  making  this  rule  effective  on 
January  1, 1981.  Because  the  provisions 
of  this  rule  are  mandated  by  Public  Law 
96-499  and  are  thus  non-discretionary, 
solicitation  of  public  conunent  is 
impractical  and  unnecessary.  Further, 
the  provisions  of  Public  Law  96-499 
implemented  by  this  rule  are  effective 
January  1, 1981.  Therefore,  good  cause 
exists  both  for  making  this  rule  effective 
earlier  than  30  days  after  publication 
and  for  dispensing  with  the  solicitation 
of  comments. 

Background 

Public  Law  96-499  which  was  enacted 
on  December  5, 1980,  requires  the 
following  provisions:  (1)  deletion  of  the 
Secretary’s  adjustment  of  the  Office  of 
Management  and  Budget’s  Income 
Poverty  Guidelines;  (2)  replacement  of 
the  hardship  deductions  with  a  standard 
deduction;  and  (3)  implementation 
options  for  School  Food  Authorities  to. 
use  in  determining  eligibility  under  the 
new  income  poverty  guidelines.  These 
provisions  are  in  effect  through 
September  30, 1981.  These  provisions 
are  fully  explained  in  the  Notice  of 
Income  Poverty  Guidelines  tliat  appears 
in  today’s  Federal  Register. 

Public  Law  96-499  requires  the 
Department  to  establish  the  standard 
deduction  for  each  family  size  as 
follows: 

(1)  in  States  other  than  Alaska,  Hawaii, 
and  Guam,  the  Secretary  shall  allow  a 
standard  deduction  of  $80  each  month  for 
each  household,  which  shall  be  adjusted  to 
the  nearest  $5  on  July  1, 1980,  to  reflect 
changes  in  the  Consumer  Price  Index  for  All 
Urban  Consumers,  published  by  the  Bureau 
of  Labor  Statistics,  Department  of  Labor,  for 
items  other  than  food  for  the  period  beginning 
September  1977  and  ending  March  1980; 


(2)  the  monthly  standard  deduction 
allowed  in  Alaska  shall  bear  the  same  ratio 
to  the  standard  deduction  allowed  in  the 
contiguous  States  as  the  applicable  income 
poverty  guidelines  for  Alaska  bear  to  the 
applicable  income  poverty  guidelines  for  such 
States;  and 

(3)  the  monthly  standard  deduction 
allowed  in  Hawaii  and  Guam  shall  bear  the 
same  ratio  to  the  standard  deduction  allowed 
in  the  contiguous  States  as  the  applicable 
income  poverty  guidelines  for  Hawaii  bear  to 
the  applicable  income  poverty  guidelines  for 
such  States. 

The  new  Income  Poverty  Guidelines 
which  are  announced  in  the  notice 
section  of  this  Federal  Register  include 
the  standard  deduction  allowed  by  law 
for  each  household. 

Implementation 

In  determining  a  child’s  eligibility 
under  the  new  income  guidelines,  a 
school  shall  compare  the  family’s 
income  to  the  guidelines  without 
allowing  any  hardship  deductions, 
because  such  deductions  are  not 
allowable  through  September  30, 1981. 
They  have  been  replaced  by  the 
appropriate  standard  deductions  which 
have  been  incorporated  into  the  Income 
Poverty  Guidelines. 

Because  the  income  guidelines  change 
in  the  middle  of  the  school  year.  Public 
Law  96-499  allows  the  Department  to 
provide  schools  with  some  flexibility  in 
implementing  the  new  certification 
procedures. 

A  School  Food  Authority  has  two 
choices  in  implementing  the  new  income 
guidelines.  It  may:  1)  use  the 
applications  that  it  has  on  hand  to  make 
new  eligibility  determinations;  or  2)  it 
may  distribute  new  applications  with 
the  new  guidelines.  In  either  case,  the 
School  Food  Authority  shall  review  all 
of  its  applications  and  make  new 
eligibility  determinations  based  on  the 
new  guidelines.  School  Food  Authorities 
which  distribute  new  applications  are 
provided  an  additional  30  days  to  collect 
the  income  information.  The  family  of 
each  child  whose  eligibility  for  program 
benefits  is  reduced  or  terminated  shall 
receive  written  notice  of  the  reduction  in 
benefits  at  least  10  days  prior  to  the  date 
the  reduction  or  termination  of  benefits 
takes  effect.  ’This  advance  notice  will 
enable  children  to  arrive  at  school 
prepared  to  pay  an  additional  amount  if 
necessary. 

Accordingly,  a  new  paragraph  is 
added  to  Part  245  as  follows:  §  245.3,  a 
new  paragraph  (d)  is  added  to  the  end  of 
the  section  to  read  as  follows: 

§  245.3  EHgibility  standards  and  criteria. 
***** 

(d)  For  the  period  of  time  between 
January  1  and  September  30, 1981, 


notwithstanding  any  provision  of  this 
Part,  all  State  agencies.  School  Food 
Authorities,  and  FNSROs  where 
applicable,  shall  abide  by  the  following 
provisions  in  implementing  the  revised 
Income  Poverty  Guidelines  which  are 
required  by  Public  Law  96-499: 

(1)  Within  15  days  after  the 
Department  publishes  the  revised 
Income  Poverty  Guidelines,  the  State 
agencies  or  FNSRO,  where  applicable, 
shall  notify  School  Food  Authorities  of 
the  new  guidelines. 

(2)  Within  15  days  of  receipt  of  the 
revised  guidelines  the  School  Food 
Authority  shall  issue  a  public  release  to 
the  informational  media  to  publicly 
announce  the  revised  family  size  income 
standards  for  determining  eligibility  for 
bee  and  reduced  price  meals  and  bee 
milk  in  the  National  School  Lunch 
Program,  School  Breakfast  Program  and 
Special  Milk  Program.  Applications 
containing  the  revised  income  guidelines 
may  be  distributed.  A  new  application 
shall  be  issued  to  parents  or  guardians 
who  express  interest  in  submitting  a 
new  application  as  a  result  of  the 
revised  family  size  income  standards. 

(3)  Each  Sdiool  Food  Authority  shall 
ensure  that  each  child’s  eligibility  for 
bee  or  reduced  price  benefits  is 
redetermined  based  on  the  revised 
Income  Poverty  Guidelines  published  in 
the  notice  section  of  the  Federal  Register 
dated  January  16, 1981.  Such 
redeterminations  of  eligibility  may  be 
based  on  applications  already  on  file  for 
school  year  1980-81  or  may  be  based  on 
new  applications  distributed  to  comply 
with  tUs  rule.  School  Food  Authorities 
shall  ensure  thab  (i)  schools  which  use 
applications  on  file  redetermine  each 
c^d’s  eligibility  for  benefits  within  30 
days  and  implement  the  new  income 
guidelines  within  45  days  after  the  State 
agency  or  FNSRO,  where  applicable, 
issues  the  new  income  eligibility 
guidelines;  and  (ii)  schools  whi^ 
distribute  new  applications  redetermine 
each  child's  eligibility  for  benefits 
within  60  days  and  implement  the  new 
guidelines  within  75  days  after  the  State 
agency  or  FNSRO,  where  applicable, 
issues  the  new  income  eligibility 
guidelines. 

(4)  Each  School  Food  Authority  shall 
ensure  that  when  these  eligibility 
redeterminations  are  made,  as  specified 
in  the  preceding  section,  “special 
hardship  deductions”  are  not  subtracted 
fit)m  family  income.  The  Income  Poverty 
Guidelines  for  the  remainder  of  this 
fiscal  year  include  a  standard  deduction 
for  each  family  size,  which  replaces  the 
hardship  deductions. 

(5)  Each  School  Food  Authority  shall 
ensure  that  the  famUy  of  each  child 
whose  eligibility  for  program  benefits  is 


3816 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Rules  and  Regulations 


reduced  or  terminated  receives  written 
notice  of  the  reduction  or  termination  of 
benefits  at  least  10  days  prior  to  the 
effective  date  of  the  reduction  or 
termination. 

(6)  No  School  Food  Authority  is 
required  to  amend  its  current  free  and 
reduced  price  policy  statement  as  a 
result  of  this  rule. 

(42  U.S.C.  1785. 1766, 1772, 1773(e).  sec.  203, 
Pub.  L  96-499,  94  Stat.  2599) 

Dated:  January  8, 1981. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

(FR  Doc.  81-1299  Filed  1-15-81;  8:45  am] 

BILUNQ  CODE  3410-30-M 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  371 

Organization,  Functions  and 
Delegations  of  Authority 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

summary:  This  document  revises  the 
statement  of  functions  of  Animal  and 
Plant  Health  Inspection  Service  as  it 
relates  to  the  Deputy  Administrator, 
Veterinary  Services,  to  specifically 
provide  authority  to  purchase 
unlicensed  veterinary  biological 
products  on  the  open  market,  test  same, 
and  disseminate  Oie  results  of  such  tests 
as  provided  in  section  101(d]  of  the  Act 
of  September  21, 1944  (7  U.S.C.  430). 
Also,  for  clarification  purposes,  the 
statement  of  functions  and  delegations 
of  authority  for  both  the  Deputy 
Administrator,  Veterinary  ^rvices,  and 
the  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  is  begin 
revised  to  include  U.S.  Code  citations 
for  the  various  programs  and  activities' 
assigned  to  each  Deputy  Administrator. 
EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Frey,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202-447-5335  or  301-436-6466). 
SUPPLEMENTARY  INFORMATION:  The 
Statement  of  organization,  functions, 
and  delegations  of  authority  of  the 
Animal  and  Plant  Health  Inspection 
Service,  is  being  amended  to  delegate  to 
the  Deputy  Administrator,  Veterinary 
Services,  the  authority  to  purchase  in 
the  open  market,  from  applicable 
appropriations,  samples  of  all 
tuberculin,  serums,  antitoxins,  or 
analogous  products  of  foreign  or 


domestic  manufacture  which  are  sold  in 
the  United  States,  for  the  detection, 
prevention,  treatment,  or  cure  of 
diseases  of  domestic  animals,  to  test  the 
same,  and  to  disseminate  the  results  of 
said  tests  in  such  manner  deemed  best. 

It  is  necessary  to  provide  this  delegation 
of  authority  to  appropriate  officers 
consistent  with,  and  with  due  regard  to, 
the  continuing  responsibility  for  the 
proper  discharge  of  the  functions 
assigned  to  APHIS.  Delegation  of  this 
authority  will  provide  for  the  acquisition 
and  dissemination  of  information 
regarding  the  quality  of  veterinary 
biological  products  available  in  U.S. 
markets.  It  will  serve  to  encourage  those 
who  produce  and  distribute  veterinary 
biological  products  which  are  pure,  safe, 
potent,  and  efficacious.  The  Secretary 
has  delegated  this  authority  to  the 
Assistant  Secretary  for  Marketing  and 
Transportation  Services  who  in  turn  has 
delegated  such  authority  to  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service  (45  FR  80477). 

In  addition,  to  more  precisely 
delineate  those  functions  heretofore 
delegated  to  the  Deputy  Administrators 
of  APHIS,  and  to  assure  that  future 
delegations  are  clear,  the  applicable  U.S. 
Code  citations  are  being  inserted  with 
each  program  and' activity  delegation. 

This  rule  relates  to  internal  agency 
management  and,  therefore,  pursuant  to 
5  U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedures 
with  respect  thereto  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  rule 
effective  less  than  30  days  after  its 
publication  in  the  Federal  Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12044,  Improving  Government 
Regulations,  and,  thus,  does  not  require 
the  preparation  of  a  regulatory  impact 
analysis. 

Accordingly,  7  CFR  Part  371  is 
amended  as  follows: 

Section  371.2  is  amended  by  revising 
paragraphs  (c)(2)  and  (d)(2)  to  read  as 
follows: 

§  371.2  The  Office  of  the  Administrator. 

*  *  *  *  « 

(c)  *  *  * 

(2)  Planning,  providing  leadership, 
formulating  and  coordinating  policies, 
developing  and  issuing  regulations 
(including  quarantines),  and  directing 
the  administration  of  PPQ  programs  and 
activities.  These  programs  and  activities 
include: 

(i)  Sec.  102,  Organic  Act  of  September 
21, 1944,  as  amended,  and  the  Act  of 
April  6, 1937,  as  amended  (7  U.S.C.  147a, 


148, 148a-148e),  relating  to  control  and 
eradication  of  plant  pests  and  diseases; 

(ii)  the  Mexican  Border  Act,  as 
amended  (7  U.S.C.  149): 

(iii)  the  Golden  Nematode  Act  (7 
U.S.C.  150-150g): 

(iv)  the  Federal  Plant  Pest  Act  (7  U.S.C 
150aa-150jj); 

(v)  the  Plant  Quarantine  Act,  as 
amended  (7  U.S.C.  151-164a,  167); 

(vi)  the  Terminal  Inspection  Act,  as 
amended  (7  U.S.C.  186); 

(vii)  the  Honeybee  Act,  as  amended  (7 
U.S.C.  281-282); 

(viii)  the  Federal  Noxious  Weed  Act 
of  1974  (7  U.S.C.  2801-2813): 

(ix)  the  Endangered  Species  Act  of 
1973  (87  Stat.  884); 

(x)  Executive  Order  11987;  and 

(xi)  the  responsibilities  of  the  United 
States  under  the  International  Plant 
Protection  Convention. 

*  *  *  *  « 

(d)  *  *  * 

(2)  Planning,  providing  leadership, 
formulating  and  coordinating  policies, 
developing  and  issuing  regulations 
(including  quamatines)  pursuant  to  law, 
and  directing  the  administration  of  the 
VS  programs  and  related  activities 
involving: 

(i)  Sec.  306  of  the  Tariff  Act  of  June  17, 
1930,  as  amended  (19  U.S.C.  1306); 

(ii)  Act  of  August  30, 1890,  as 
amended  (21  U.S.C.  102-105); 

(iii)  Act  of  May  29, 1884,  as  amended. 
Act  of  February  2, 1903,  as  amended, 
and  Act  of  March  3, 1905,  as  amended, 
and  supplemental  legislation  (21  U.S.C. 
lll-114a,  114a-l,  115-130): 

(iv)  Act  of  February  28, 1947,  as 
amended  (21  U.S.C.  114b-114c,  114d-l): 

(v)  Act  of  June  16, 1948  (21  U.S.C. 
114e-114f); 

(vi)  Act  of  September  6, 1961  (21 
U.S.C.  114g-114h): 

(vii)  Act  of  July  2, 1962  (21  U.S.C.  134- 
134h); 

(viii)  Act  of  May  6, 1970  (21  U.S.C. 
135-135b): 

(ix)  Sections  12-14  of  the  Federal 
Meat  Inspection  Act,  as  amended,  and 
so  much  of  Section  18  of  such  Act  as 
pertains  to  the  issuance  of  certificates  of 
condition  of  live  animals  intended  and 
offered  for  export  (21  U.S.C.  612-614, 
618); 

(x)  Improvement  of  poultry,  poultry 
products  and  hatcheries  (7  U.S.C.  429); 

(xi)  (Laboratory)  Animal  Welfare  Act, 
as  amended  (7  U.S.C.  2131-2147,  2148- 
2155): 

(xii)  Horse  Protection  Act  (15  U.S.C. 
1821-1831): 

(xiii)  28  Hour  Law,  as  amended  (45 
U.S.C.  71-74); 

(xiv)  Export  Animal  Accommodatioir 
Act,  as  amended  (46  U.S.C.  466a-466b); 
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(xv)  Purebred  animal  duty-free  entry 
provision  of  Tariff  Act  of  June  17, 1930, 
as  amended  (19  U.S.C.  1202,  Part  I,  Item 
100.01): 

(xvi)  Virus-Serum  Toxin  Act  (21 
U.S.C.  151-153): 

(xvii)  Sections  203  and  205  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  with  respect  to  voluntary 
inspection  and  certification  of  inedible 
animal  byproducts  and  inspection, 
testing,  treatment,  and  certiHcation  of 
animals  and  a  program  to  investigate 
and  develop  solutions  to  the  problems 
resulting  from  the  use  of  sulfonamides  in 
swine  (7  U.S.C.  1622, 1624):  and 
(xviii)  Section  101(d)  of  the  Organic 
Act  of  September  21, 1944  (7  U.S.C.  430). 
*  *  *  «  * 

(5  U.S.C.  301) 

Issued  at  Washington,  D.C.,  this  31st  day  of 
December,  1980. 

Harry  C.  Mussman, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  81-1589  Filed  l-lS-81;  8:45  am] 

BILUNO  CODE  3401-34-M 


Farmers  Home  Administration 
7  CFR  Part  1900 

Farmers  Home  Administration  Appeai 
Procedure 

aoency:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
appeal  procedures  to  provide  clarity, 
limit  unnecessary  hearings,  and  add  a 
reporting  function  designed  to  ultimately 
provide  FmHA  and  the  public  with 
information  on  appeal  results.  This 
action  is  the  result  of  an  administrative 
review. 

EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  M.  Collings,  Jr.,  Special  Assistant 
to  the  Administrator,  USDA,  FmHA, 
Washington,  DC  20250,  phone  202-447- 
8448. 

The  Final  i'upact  Statement 
describing  t!tr'  options  considered  in 
developing  tlds  final  rule  and  the  impact 
of  implementing  each  option  is  available 
on  request  firom  Joseph  H.  Linsley,  Chief, 
Directives  Management  Branch,  USDA, 
FmHA,  Washington,  DC  20250, 
telephone  (202)  447-4057. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedure  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  "not  significant.” 


C.F.D.A.  No.  10.404 — Emergency  Loans 
C.F.D.A.  No.  10.405 — Farm  Labor  Housing 
Loans  and  Grants 

C.F.D.A.  No.  10.406 — ^Farm  Operating  Loans 
C.F.D.A.  No.  10.407 — ^Farm  Ownership  Loans 
C.F.D.A.  No.  10.408 — Grazing  Association 
Loans 

C.F.D.A.  No.  10.409 — Irrigation,  Drainage,  and 
Other  Soil  and  Water  Conservation  Loans 
C.F.D.A.  No.  10.410 — ^Low  to  Moderate 
Income  Housing  Loans  (Rural  Hoiuing 
Loans — Seclion  502 — Insured] 

C.F.D.A.  No.  10.411 — Rural  Housing  Site 
Loans  (Section  523  and  524  Site  Loans) 
C.F.D.A.  No.  10.413 — ^Recreation  Facility 
Loans 

C.F.D.A.  No.  10.414 — ^Resource  Conservation 
and  Development  Loans 
C.F.D.A.  No.  10.415 — ^Rural  Rental  Housing 
Loans 

C.F.D.A.  No.  10.416 — Soil  and  Water  Loans 
(SW  Loans) 

C.F.D.A.  No.  10.417 — ^Very  Low-Income 
Housing  Repair  Loans  and  Grants 
C.F.D.A.  No.  10.418 — ^Water  and  Waste 
Disposal  Systems  for  Rural  Communities 
C.F.D.A.  No.  10.419 — Watershed  Protection 
and  Flood  Prevention  Loans 
C.F.D.A.  No.  10.420 — ^Rural  Self-Help  Housing 
Technical  Assistance  (Section  523 
Technical  Assistance) 

C.F.D.A.  No.  10.421 — Indian  Tribes  and  Tribal 
Corporation  Loans 

C.F.D.A.  No.  10.423 — Community  Facilities 
Loans 

C.F.D.A.  No.  10.424 — Industrial  Development 
Grants 

C.F.D.A.  No.  10.425 — ^Emergency  Livestock 
Loans 

C.F.D.A.  No.  10.428 — ^Area  Development 
Assistance  Planning  Grants  (Section  111) 
C.FJ3.A.  No.  10427 — ^Rural  Rental  Assistance 
Payments 

C.F.D.A.  No.  10.428 — Economic  Emergency 
Loans 

C.F.D.A.  No.  10.430 — ^Energy  Impacted  Area 
Development  Assistance  Program 
C.F.DA.  No.  10.431 — ^Technical  and 
Supervisory  Assistance  Grants 
C.F.D.A.  No.  10.432 — ^Biomass  Energy  and 
Alcohol  Fuels  Loans  and  Loan  Guarantees 

The  FmHA  programs  and  projects 
which  are  affected  by  this  instruction 
are  subject  to  State  and  local 
clearin^ouse  review  in  the  manner 
delineated  in  FmHA  Instruction  1901-H. 

On  December  31, 1979i  FmHA 
published  in  the  Federal  Register  (44  FR 
77183)  a  notice  of  proposed  rulemaking 
involving  the  amendi^  of  Subpart  B  of 
Part  1900,  Chapter  XVIII,  Title  7,  Code  of 
Federal  Regulations. 

Comments  were  received  from  19 
individuals  and  organizations.  Followup 
correspondence  and/or  dialogue  has 
occurred  with  some  respondents  and 
changes  or  revisions  have  been  made  as 
a  result  of  a  review  of  the  comments. 

The  overall  appeal  process  has  been 
broken  down  into  3  sections:  1900.56, 
1900.57,  and  1900.58  in  an  attempt  to 
provide  recognizable  distinctions 
between  the  functions.  The  following 


sections  were  reconsidered  and  in  most 
instances  the  December  31. 1979, 
proposed  rules  revised  as  a  result  of  the 
comments  received: 

1900.51 —  Reference  to  administrative 
decisions  made  after  November  13, 1978, 
has  been  deleted. 

1900.52 —  One  respondent  asked  that 
the  term  “applicant”  be  defined.  FmHA 
determined  this  to  be  unnecessary. 

1900.52(b) — A  respondent  asked  that 
coercion  of  any  kind  in  limiting  appeals 
be  forbidden.  FmHA  has  acted  to  forbid 
any  Agency  officials  frt>m  delaying 
approved  assistance  pending  the 
outcome  of  appeal  of  a  partial  adverse 
action. 

1900.52(c) — The  proposed  new 
1900.52(c]  as  a  defbiition  of  decisions 
not  appe^able  has  been  deleted.  The 
essence  of  this  subsection  has  been 
transferred  to  a  new  §  1900.53.  A 
number  of  suggested  specific  instances 
where  a  decision  is  not  appealable  were 
rejected  in  that  they  were  subjective  in 
nature. 

1900.52(d)(5) — ^An  objection  was 
raised  to  District  Directors  handling 
foreclosure  appeals.  Section  510  of  the 
Housing  Act  of  1949  was  dted.  The 
changed  regulation  provides  that 
hearing  officers  for  appeals  of  accounts 
serviced  in  (bounty  Offices  will  be  a 
District  Director  ^m  a  nearby  district 
Appeals  of  such  accounts  that  are 
serviced  in  District  Offices  will  be  heard 
by  the  appropriate  Assistant 
Administrator  or  designee. 

1900.52(d) — Hearing  officer  Changed 
to  provide  ffiat  the  appropriate  Assistant 
Administrator  or  designee  will  be  the 
hearing  officer  for  decisions  made  by 
State  Directors. 

1900.52(f) — Review  officer.  Changed  to 
provide  that  the  appropriate  Assistant 
Administrator  or  designee  will  be 
review  officer  for  State  Director 
decisions  and  in  foreclosure  cases.  A 
request  that  there  be  only  one  National 
Office  review,  including  that  of  the 
Administrator,  was  rejected. 

1900.52 — A  new  definition  for  stayed 
assistance  was  added  to  provide  clarity. 
Also,  a  new  definition  for  official 
positions  is  added  to  note  that  FmHA 
titles  for  similar  level  positions  may 
vary  in  some  areas. 

190a53— A  new  §  1900.53  is 
incorporated  to  list  examples  of 
decisions  which  are  not  appealable. 
Denial  of  section  502  refinancing 
because  of  the  5-year  limitation  was 
deleted  due  to  passage  of  Pub.  L.  96-153. 

1900.53(a)(13) — ^Appraisals  of  property 
value  are  not  appealable  via  a  hearing. 
See  §  1900.54.  'Two  respondent  groups 
objected  to  FmHA's  omitting  appraisals, 
but  the  decision  was  made  since  all 
appraisals  are  somewhat  subjective  and 
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therefore  every  decision  on  value  could 
produce  a  hearing. 

ig00.53(a](14) — ^Published  interest 
rater  may  not  be  appealed. 

ig00.53(a](15) — ^Rent  increase 
rejections  are  not  appealable  when  the 
borrower  fails  or  refuses  to  apply  for 
rental  assistance  and  low-income 
tenants  must  pay  more  than  25  percent 
of  the  income  for  rent. 

1900.53(b) — ^New  §  1900.53(b)  is  added 
to  prohibit  appeals  on  new  applications 
or  requests  when  an  adverse  decision 
has  been  appealed  and  upheld,  and 
there  is  nc  change  in  circumstances. 

1900.54 —  new  S  1900.54  entitled 
“review  of  appraisals”  provides  for  a 
review  by  the  State  Director,  but 
without  a  hearing.  FmHA  rejected  two 
suggestions  that  appraisals  should  be 
appealable,  since  they  are  a  judgmental 
art,  and  almost  every  appraisal  could  be 
contested.  State  Directors  will  dispatch 
a  representative  to  make  an  onsite 
review  when  the  situation  appears 
warranted. 

1900.55—  A  new  section  designed  to 
limit  hearings  guides  FmHA  actions 
leading  to  the  reduction  of  hearings 
without  interfering  with  an  appellant's 
ultimate  right  to  a  hearing. 

1900.56 —  ^Appeal  from  an  FmHA 
Decision — Changed  to  include  actions 
leading  up  to  a  hearing.  Numerous 
suggestions  and  complaints  were 
received  related  to  the  circumstances 
leading  to  a  hearing.  This  section: 

(1)  Inscribes  that  the  appellant  must 
first  have  a  meeting  with  die 
decisionmaker  before  requesting  a 
hearing.  They  may  bring  a 
representative  to  the  meeting  as  well  as 
to  the  hearing. 

(2)  Provides  that,  when  the  individual 
or  organization  receives  an  adverse 
notice  and  invitation  to  meet  with  the 
decision  maker,  the  name,  title,  address, 
and  telephone  number  of  the  hearing 
officer  will  be  included.  FmHA  received 
comments  on  all  sides  of  this  issue. 

Many  respondents  stated  that  notifying 
the  borrower  of  the  hearing  officer  in  the 
initial  letter  would  lead  to  direct  access 
to  that  route  without  trying  to  resolve 
difierences  with  the  decision  maker. 
They  believed  it  would  encourage 
unnecessary  appeals.  FmHA  elected  to 
identify  the  hearing  officer  in  the  letter 
but  require  the  meeting  before  a  hearing. 

1900.56(a)(3) — ^FmHA  will  provide  the 
name  and  address  of  legal  services  and 
legal  referral  services  on  request.  At 
least  one  respondent  asked  that  FmHA 
automatically  supply  the  name  of  local 
legal  services  with  the  notice  of  adverse 
action.  Another  believed  FmHA  should 
never  supply  this  service.  The  decision 
represents  a  middle  ground.  FmHA  must 
provide  copies  of  subsequent  notices 


and  correspondence  to  the  appellant’s 
representative. 

1900.56(a)(4) — ^Provides  that  requests 
for  a  meeting  with  the  decision  maker 
must  be  made  within  15  days  of 
notification  of  the  adverse  action. 
Requests  for  a  hearing  must  be  made 
within  15  days  of  notification  of  results 
of  the  meeting  with  the  decision  maker. 

1900.56(e) — ^Provides  for  exceptions  to 
the  hearing  process  in  Samoa,  Guam, 
and  the  Pacific  Trust  Territories.  This 
area  is  serviced  by  Hawaii  and  time  and 
travel  budget  restraints  inhibit  FmHA’s 
ability  to  provide  hearings. 

1900.56(f) — Clarifies  that  appellants 
will  be  afforded  favorable  consideration 
when  interest  rates  change  during  an 
appeal. 

1900.57 —  A  new  section  covering  the 
hearing. 

1900.57(a) — Refers  to  a  new  Exhibit 
A — "Guide  for  a  Hearing.” 

1900.57(d) — Provides  for  copies  of 
FmHA  file  information  at  no  expense  to 
the  appellant,  in  accordance  with 
Freedom  of  Information  and  Privacy  Act 
Regulations. 

1900.57(f) — Requires  FmHA  to  tape 
record  all  hearings,  but  only  as  a  back 
up  to  the  hearing  notes,  which  are  the 
official  record.  FmHA  received  a 
number  of  suggestions  on  how  best  to 
develop  a  hearing  record.  Verbatim 
notes  and  transcripts  were  rejected  as 
being  too  costly  and  time  consuming. 

1900.57(f)(2)-^hanged  to  suggest  that 
hearing  officer  take  own  notes. 

1900.57(h) — Changed  to  eliminate  the 
proposed  prohibition  on  making  hearing 
decisions  in  consultation  with  other 
FmHA  employees.  This  approach  is 
implied  in  Exhibit  A — "Guide  to 
Conducting  a  Hearing.” 

1900.58 —  Additional  Appeals — ^This 
new  section  relates  solely  to  appeal 
reviews.  Few  changes  have  been  made 
to  the  review  process  other  than  to 
provide  time  deadlines  and  make  the 
regulation  easier  to  follow  by  utilizing 
the  separate  section. 

1900.60 — ^Reporting  requirements.  Has 
been  changed  to  provide  for  a  record 
which  will  follow  an  appeal  through  its 
course.  Several  respondents  deplored 
the  fact  that  FmHA  has  no  record 
wherein  appeal  decisions  can  be  used  to 
change  practical  operating  procedures 
and  ffius  limit  the  need  for  appeals. 
FmHA  is  studying  methods  for 
instituting  a  computerized  index  system 
which  would  utilize  information  from 
the  appeal  record. 

Exhibit  A — “A  Guide  to  Conducting  a 
Hearing,”  developed  to  provide 
uniformity  in  holding  hearings,  and 
guidance  for  FmHA  officials,  the  basic 
information  contained  in  this  Exhibit 
was  used  in  Administrative  Notice  (A. 


N.)  circulated  to  field  staff  on  August  2, 
1979. 

Exhibit  B — “Guide  Letter  for  Notifying 
Applicants  and  Borrowers  of  Adverse 
Decisions  where  the  Decision  is 
Appealable,”  supplements  the  regulation 
to  provide  uniformity,  guidance  to 
FmHA  officials,  and  assurance  that 
there  will  be  due  process. 

Exhibit  C — “Guide  Letter  for  Notifying 
Applicants  and  Borrowers  of  Adverse 
Decisions  where  the  Decision  is  not 
Appealable.”  Provides  for  a  invitation  to 
meet  with  the  decision  maker  when 
hearings  will  not  be  permitted. 

Therefore,  Subpart  B  of  Part  1900  is 
revised  to  read  as  follows: 

PART  1900— GENERAL 

Subpart  B— Farmers  Home  Administration 
ApfMMi  Procedure 

Sec. 

1900.51  Purpose. 

1900.52  Definitions. 

1900.53  Decisions  which  are  not  appealable. 

1900.54  Review  of  appraisals. 

1900.55  FmHA  actions  to  limit  hearings. 

1900.56  Appeal  fi'om  an  initial  FmHA 
decision. 

1900.57  Hearings. 

1900.58  Additional  appeals. 

1900.59  Effect  of  appeal  decision. 

1900.60  Reporting  requirements. 
1900.61-1900.100  [Reserved] 

Exhibit  A — Guide  to  Conducting  a  Hearing. 
Exhibit  B — Guide  Letter  for  Notifying 
Applicants  and  Borrowers  of  Adverse 
Decisions  Where  the  Decision  is 
Appealable. 

Exhibit  C — Guide  Letter  for  Notifying 
Applicants  and  Borrowers  of  Adverse 
Decisions  Where  the  Decision  is  not 
Appealable. 

Authorities:  7  U.S.C.  1989;  42  U.S.C.  1480; 
delegation  of  authority  by  the  Secretary  of 
Agriculture,  7  CFR  2.23;  delegation  of 
authority  by  the  Assistant  Secretary  for  Rural 
Development,  7  CFR  2.70. 

PART  1900— GENERAL 

Subpart  B — Farmers  Home 
Administration  Appeal  Procedure 

§1900.51  PurpoM. 

This  Subpart  provides  a  uniform 
procedure  whereby  a  person  or 
organization  may  appeal  any  Farmers 
Home  Administration  (FmHA)  program 
administrative  action  directly  affecting 
such  person  or  organization.  This 
procedure  does  not  apply  to  Guaranteed 
loans,  debt  settlement  actions  as  found 
in  Part  1864  of  this  Chapter  (FmHA 
Instruction  456.1),  Freedom  of 
Information  Act  or  Privacy  Act  appeals, 
and  is  not  intended  to  affect  the 
Suspension  and  Debarment  procedure 
found  at  Subpart  E  of  Part  1924  of  this 
chapter.  This  procedure  takes 
precedence  over  all  other  FmHA 
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appeals  procedures  affecting  applicants, 
borrowers,  or  grantees.  Tenant  appeals 
are  covered  in  Subpart  L  of  Part  1944  of 
this  Chapter.  This  regulation  does  not 
replace  any  existing  procedures  for 
handling  discrimination  complaints. 

$1900.52  Definitions. 

(a)  Appellant.  An  appellant  is  an 
applicant  for  FmHA  assistance  or  an 
FmHA  borrower  or  grantee,  either 
individual  or  organization,  that  is 
directly  and  adversely  affected  by  an 
administrative  decision  by  FmHA. 

(b)  Directly  and  adversely  affected. 
The  term  “directly  and  adversely 
affected”  includes  having  a  request  for 
FmHA  assistance  denied  in  whole  or  in 
part  or  having  FmHA  assistance 
reduced,  cancelled,  or  not  renewed.  The 
term  “directly  and  adversely  affected” 
does  not  include  actions  where  persons 
or  organizations  are  clearly  not  eligible 
such  as  in  the  examples  cited  in 

$  1900.53.  FmHA  officials  may  not  deny 
or  delay  approved  assistance  pending 
the  outcome  of  appeal  of  a  partial 
adverse  action. 

(c)  Hearing.  A  hearing,  as  used  in  this 
Subpart,  is  cm  informal  proceeding  at 
which  an  appeal  from  an  adverse 
decision  is  heard. 

(d)  Hearing  officer.  The  hearing 
officer  has  the  authority  to  uphold  or 
reverse  decisions  and  will  be: 

(1)  In  the  case  of  an  appeal  of  an 
initial  decision  by  a  County  Supervisor, 
the  District  Director  having  jurisdiction 
over  that  County  Office.  If  that  District 
Director  has  a  significant  role  in  the 
initial  determination,  the  District 
Director  finm  a  nearby  District  Office 
will  be  designated  by  the  State  Director. 
The  term  “significant  role”  does  not 
include  routine  supervision  by  the 
District  Director. 

(2)  In  the  case  of  an  appeal  of  an 
initial  decision  by  the  County 
Committee,  the  State  Director  or  Acting 
State  Director.  The  State  Director  may 
designate  a  State  Office  program  chief, 
or  other  State  Office  official,  including  a 
District  Director,  to  conduct  the  hearing, 
acting  for  the  State  Director,  provided 
that  the  designee  has  had  no  significant 
role  in  the  decision. 

(3)  In  the  case  of  an  appeal  of  an 
initial  decision  by  a  District  Director,  the 
State  Director,  who  may  designate  a 
program  chief  or  other  State  Office 
official  to  be  the  hearing  officer. 

(4)  In  the  case  of  an  appeal  of  an 
initial  decision  by  a  State  Director,  the 
appropriate  Program  Assistant 
Administrator  or  designee. 

(5)  In  the  case  of  a  decision  to 
foredose  an  account: 


(i)  For  accounts  serviced  in  County 
Offices,  a  District  Director  from  a 
nearby  district. 

(ii)  For  accounts  serviced  in  District 
Offices,  the  appropriate  Program 
Assistant  Administrator  or  designee. 

(6)  In  the  case  of  an  appeal  of  an 
initial  decision  by  a  Division  Director  or 
an  Assistant  Administrator,  the 
appropriate  Deputy  Administrator  or 
designee. 

(7)  For.  any  decision  not  directly 
covered  in  paragraphs  (d)  (1)  through  (6) 
of  this  section,  Ae  person  in  the  next 
highest  level  of  FmHA  authority,  or  the 
designee  of  that  person. 

(e)  Record.  The  term  “record”  mefuis 
the  FmHA  file,  papers  filed  by  an 
appellant  notes,  tapes,  or  transcript  (if 
any)  of  a  hearing,  and  decisions  made 
by  FmHA. 

(f)  Review  officer.  The  review  officer 
has  the  authority  to  uphold  or  reverse 
the  decision  of  ffie  hearing  officer. 
Regardless  of  the  level  of  the  decision 
maker  and  hearing  officer,  there  will 
only  be  one  review  made  in  the  National 
Office.  However,  the  review  provided 
for  in  S  1900.58  (c)(6],  and  (e)  will 
always  be  available  except  where  the 
AdmMstrator  is  the  review  officer. 
When  the  hearing  officer  is: 

(1)  The  District  Director,  the  review 
officer  will  be  the  State  Director  or 
designee,  except  that,  when  a  decision 
to  foreclose  is  appealed,  the  review 
officer  will  be  the  appropriate  Assistant 
Administrator  or  designee: 

(2)  The  State  Director  or  designee,  the 
review  officer  will  be  the  appropriate 
Assistant  Administrator  or  designee: 

(3)  The  Program  Assistant 
AdiWistrator  or  designee,  the  review 
officer  will  be  the  Administrator,  or 
designee. 

(g)  District  Director.  Wherever  the 
term  “District  Director”  is  used,  it  will 
also  include  Assistant  District  Director. 

(h)  Decision  maker.  The  FmHA 
official  who  actually  makes  the  specific 
decision.  For  example,  if  a  State 
Director  reviews  a  preapplication  from 
an  organization  and  directs  a  District 
Director  to  include  specific  items  in 
Form  AD  622,  “Notice  of  Preapplication 
Review  Action,”  the  State  Director  is  the 
decision  maker.  However,  when  the 
State  Director  or  designee  serves  only  in 
an  advisory  capacity  in  interpreting 
instructions,  policies,  and  technical 
items  and  is  not  significantly  involved  in 
the  decision,  the  District  Director  will  be 
considered  the  decision  maker. 
Additionally,  when  State  Directors  refer 

^  questions  of  interpretation  to  the 
National  Office,  and  National  Office 
officials  act  only  in  an  advisory 
capacity,  the  State  Director  will  be 
considered  the  decision  maker. 


(i)  Stayed  assistance.  The  act  by 
Fml^  of  maintaining  assistance  at  a 
current  or  present  level,  instead  of 
reducing  or  terminating  it  pending  the 
outcome  of  an  appeal. 

(j)  Official  positions.  The  terms 
“County  Supervisor”  and  “District 
Director”  may  vary  in  a  few 
geographical  areas.  These  terms  will 
also  mean  Assistant  Area  Loan 
Specialist  and  Area  Loan  Specialist 
respectively,  in  Alaska. 

$  1900.53  DacMons  which  an  not  ' 
appaalabla. 

(а)  FmHA  decisions  based  solely  on  a 
limitation  of  law,  or  solely  imd  directly 
on  objective  standards  that  are  included 
in  published  regulations  may  not  be 
appealed.  Examples  of  these  include: 

(1)  Denial  of  a  Section  504  grant  to  an 
applicant  less  than  62  years  of  age. 

(2)  Denial  of  a  loan  and/or  grant  when 
a  city  or  town  to  be  served  has  a 
population  in  excess  of  published  limits. 

(3)  Denial  of  a  loan  and/or  grant  to  an 
organization  not  identified  as  an  eligible 
applicant  by  the  regulations. 

(4)  Applications  for  emergency  loans 
not  filed  before  a  prescribed  termination 
date. 

(5)  Decision  not  to  release  basic 
security  for  unauthorized  purposes. 

(б)  Denial  of  a  loan  because  of 
confirmed  income  that  is  above  FmHA 
published  limits. 

(7)  Interest  credit  reduction  that  is  the 
result  of  a  confirmed  income  increase. 

(8)  A  determination  of  ineligibility  for 
emergency  loans  based  on  confirmation 
or  verification  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  or  the  Federal  Crop  Insurance 
Corporation  (FCIC)  that  the  applicant 
did  not  have  the  required  production 
losses  of  20  percent  or  more. 

(9)  A  finding  that  a  cooperative, 
corporation  or  partnership  applying  for 
an  economic  emergency  loan  is  not 
eligible  when  it  has  been  confirmed  that 
less  than  50  percent  of  such  applicant’s 
total  income  is  fi*om  fanning. 

(10)  Denial  of  compensation  for 
construction  defects  when  it  has  been 
determined  that  the  contractor  is  willing 
and  able  to  correct  the  deficiencies. 

(11)  Requirements  and  conditions 
designated  by  law  to  be  developed  by 
agencies  other  than  FmHA.  They 
include,  but  are  not  limited  to:  Davis- 
Bacon  wage  rates:  flood  plain 
determinations:  and  archaeological  and 
historical  areas  preservation 
requirements. 

(12)  Property  standards.  An  appeal 
may  only  be  made  when  the  appellant 
claims  FmHA  is  misapplying  fire  written 
standards. 
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(13)  Appraisals  of  property  value.  (See 
S  1900.54) 

(14)  Interest  rates  as  set  forth  in 
FmHA  procedure. 

(15)  A  rent  increase  rejection  when 
the  borrower  fails  or  refuses  to  apply  for 
rental  assistance  in  accordance  with 
Exhibit  C  of  Subpart  C  of  Part  1930  of 
this  Chapter. 

(b)  A  new  application  or  request  for 
FmHA  assistance,  when  an  adverse 
decision  has  been  appealed  and  upheld, 
and  when  the  applicant  provides  no  new 
supportive  information  or  substantative 
change,  may  not  be  appealed. 

§  1900.54  Review  of  appraisals. 

Appraisals  of  property  value  are  not 
appealable.  When  a  loan  is  not  made 
because  the  appraisal  did  not  justify  the 
amount  requested,  the  applicant  will  be 
notified  and  advised  that  a  request  may 
be  made  for  a  review  of  the  appraisal  by 
the  State  Director.  When  a  request  is 
made  the  State  Director  will  review  the 
specific  appraisal  documents  and,  when 
warranted  and  deemed  necessary,  send 
a  representative  to  make  an  on  site 
review. 

§  1900.55  FmHA  actions  to  limit  hearings. 

Formal  appeals  and  hearings  are  time 
consiuning  and  actions  are  to  be  taken 
to  avoid  them  whenever  possible,  but 
without  jeopardizing  the  rights  of  the 
appellant.  The  following  procedure 
should  be  utilized  to  minimize  the 
*  number  of  appeals. 

(a)  FmHA  personnel  should  carefully 
check  the  accuracy  of  any  adverse 
actions  to  be  taken. 

(b)  The  reasons  for  adverse  actions 
should  be  clearly  explained  when  the 
applicant  or  borrower  is  notified.  V£igue 
reasons  such  as  “you  lack  repayment 
ability”  should  be  avoided  and  the 
applicant  or  borrower  specifically 
advised  why  they  lack  repayment 
ability. 

(c)  Affected  parties  will  be  required  to 
meet  with  the  decision  maker  before 
they  request  a  hearing. 

81900.56  AppMl  from  an  Mtlal  FmHA 
decision. 

(a)  If  an  applicant  for  FmHA 
assistance,  an  FmHA  borrower,  or  an 
FmHA  grantee  is  directly  and  adversely 
affected  by  an  FmHA  decision  or  action, 
the  official  taking  such  action  or  making 
.the  decision  will  inform  that  person  or 
organization  by  letter  of  the  action  taken 
within  15  calendar  days  of  such  action. 
The  letter  will  be  similar  in  form  and 
content  to  Exhibit  B  of  this  Subpart,  or 
Exhibit  C  in  the  case  of  actions  not 
appealable  in  accordance  with  §  1900.53 
of  this  Subpart,  and  will  include  the 
following: 


(1)  A  statement  of  the  action  taken  or 
decision  made  and  all  of  the  specific 
reason(s)  for  so  doing. 

(2)  An  invitation  to  call  at  the 
decision-making  official’s  office,  which 
may  include  a  meeting  with  the  County 
Committee,  to  discuss  the  decision  with 
that  official  and  to  obtain  information 
on  appeal  rights.  The  person  (or 
organization)  may  bring  to  the  meeting 
any  additional  information  or  a 
representative,  including  an  attorney. 
(V^enever  an  appellant  utilizes  the 
services  of  a  representative  FmHA  will 
provide  that  representative  with  copies 
of  all  notices  and  correspondence 
directly  related  to  the  appeal.) 

(3)  A  statement  that  if  the  appellant 
wishes  the  services  of  an  attorney  and 
does  not  have  one,  the  name  €uid 
address  of  the  nearest  legal  services 
representative  and  any  Imown  legal 
referral  assistance  will  be  furnished 
upon  request. 

(4)  When  the  FmHA  actions  are 
appealable,  as  statement  that  the  person 
or  organization  is  entitled  to  a  hearing  in 
the  event  the  meeting  with  the  decision 
maker  does  not  satisfactorily  resolve 
their  differences.  The  letter  will  state 
that: 

(i)  Requests  for  a  meeting  with  the 
decision  maker  must  be  made  within  15 
days  of  the  notification. 

(ii)  When  not  satisfied  with  the  results 
of  the  meeting,  the  person  or 
organization  may  appeal  directly  to  the 
heeuing  officer.  'The  appeal  must  be 
made  within  15  days  of  the  notification 
of  the  results  of  the  meeting.  An 
additional  30  days  may  be  granted  when 
circumstances  clearly  warrant  the 
extension. 

(iii)  'The  name,  title,  address,  and 
telephone  number  of  the  hearing  officer. 

(iv)  A  statement  that  they  should 
provide  the  hearing  officer  and/or  bring 
to  the  hearing,  any  evidence  supporting 
their  claim. 

(v)  A  statement  that  if  the  person  (or 
organization)  wcmts  the  terminated  or 
reduced  assistcmce  maintained  at  the 
existing  level,  the  decision  to  reduce  or 
terminate  may  be  stayed  pending  appeal 
if  requested  by  the  person  (or 
organization).  The  appellant  will  agree 
to  repay  any  assistance  received  during 
the  stay  for  which  the  appellant  is,  upon 
completion  of  the  appeal,  determined  to 
have  been  ineligible. 

(vi)  When  an  appeal  fi'om  a 
foreclosure  action  is  instituted  and 
includes  appeal  of  corollary  matters 
such  as  denial  of  moratorium  or  interest 
credits,  the  letter  will  include  a 
statement  that  all  matters  are  merged 
into  a  single  appeal. 

(vii)  In  acceleration  notices,  the 
statement  shall  read  substantially  as 


found  in  the  “Notice  of  Acceleration” 
Exhibit  C  to  Subpart  A  of  Part  1955  of 
this  Chapter.  The  term  “hearing”  will  be 
used  in  lieu  of  “meeting”  in  the  “Notice 
of  Acceleration.” 

(b)  When  the  person  or  organization 
takes  the  opportunity  for  a  meeting  with 
the  decision-making  official  and  the 
meeting  results  in  a  resolution  of  the 
problem,  the  official  will  send  the 
person  or  organization  a  letter  within  7 
days  setting  forth  the  resolution  and  all 
of  the  reasons  for  it.  If  the  meeting  does 
not  result  in  granting  the  request  or  a 
part  of  the  request  the  letter  will  restate 
the  person  or  organization’s  right  to  a 
hearing,  and  provide  the  name,  title, 
address,  and  telephone  number  of  the 
hearing  officer.  ’The  letter  will  require 
that  such  hearing  requests  be  made 
within  15  days  of  notification. 

(c)  If  a  request  is  received  to  stay  the 
decision,  the  hearing  officer,  based  on 
the  facts  and  circumstances,  will  stay 
the  decision.  An  appropriate  case  for  a 
stay  would  be  if  not  to  grant  the  stay 
would  make  an  appeal  useless. 

(d)  When  an  appellant  appeals  a 
decision  and  requests  a  hearing,  the 
appeal  will  be  handled  as  follows: 

(1)  Upon  the  receipt  of  the  request  for 
a  hearing,  the  hearing  officer  will 
request  die  entire  file  from  the  decision¬ 
making  official. 

(2)  'The  hearing  officer  will  arrange  for 
a  hearing  to  be  held  as  soon  as  possible 
but  within  30  calendar  days  of  ffie 
receipt  of  the  request  for  a  hearing.  The 
hearing  will  be  held  at  a  location 
convenient  to  the  appellant,  decision¬ 
making  official  and  hearing  officer.  If  no 
such  place  can  be  agreed  on,  the  hearing 
officer  will  select  the  location.  'The 
hearing  officer,  after  reviewing  the  file, 
will  return  it  to  the  office  of  the 
decision-maker  so  that  it  will  be 
available  to  the  appellant  or 
representative.  If  the  appellant  or  the 
decision-maker  for  good  reason  is 
unable  to  attend  a  hearing  within  the  30 
calendar  day  period,  the  hearing  officer, 
after  considering  the  circumstances,  will 
reschedule  the  hearing  within  15  days  of 
the  original  hearing  date.  The  15  day 
extension  may  only  be  exceeded  for 
verified  medical  reasons,  or  other  good 
cause  as  agreed  to  by  FmHA. 

(3)  Failure  to  appear. 

(i)  If  the  appellant  or  appellant’s 
representative,  without  reasonable 
cause,  fails  to  appear  at  the  hearing,  the 
appellant's  apped  will  be  deemed  to 
have  been  concluded. 

(ii)  If  the  failure  to  appetir  is  with 
reasonable  cause  and  the  appellant  can 
demonstrate  inability  to  notify  FmHA, 
the  hearing  officer  will  reschedule  the 
hearing  at  a  time  convenient  to  all 
interested  parties,  but  usually  not  later 
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than  15  days  after  the  initially  scheduled 
date. 

(e)  Cases  originating  in  Samoa,  Guam 
and  the  Western  Pacific  Territories  and 
submitted  to  the  Hawaii  State  Office  for 
a  hearing,  may  be  acted  upon  without  a 
meeting  between  the  appellant  and  the 
hearing  officer  when  circumstances  due 
to  travel  and  time  involved  preclude 
having  such  a  meeting.  In  such  cases  the 
decision-maker  must  obtain  and  mail  to 
the  hearing  officer  the  complete  FmHA 
file  for  the  case  together  with  any 
available  documents  firom  the  appellant 
supporting  their  allegations,  and 
statements  from  other  witnesses  who 
would  have  appeared  at  the  hearing. 

(f)  When  interest  rates  change  during 
an  appeal  involving  a  loan  application, 
and  the  decision  is  reversed  or  modified, 
the  final  rate  shall  be  the  one  most 
favorable  to  the  appellant  if  authorized 
by  statute. 

_  (g)  Whenever  a  prelimlniuy  review  of 
the  file  by  the  hearing  officer  clearly 
indicates  that  the  decision  will  be 
reversed,  the  hearing  officer  wiU  make 
that  decision,  notify  all  involved  parties 
of  the  reasons,  and  cancel  the  hearing. 

§  1900.57  Hearings. 

(a)  The  hearing  will  be  an  informal 
proceeding  at  which  the  appellant  will 
bear  the  burden  of  proving  the  initial 
decision  erroneous.  To  do  so  the 
appellant  may  provide  any  information 
or  witnesses  the  appellant  believes 
should  be  considered  in  reaching  a 
proper  decision.  The  appellant  may 
present  evidence,  witnesses,  and 
arguments  in  support  of  appellant's 
complaint,  controvert  evidence  relied  on 
by  FmHA,  and  question  all  witnesses. 
Any  evidence  may  be  received  by  the 
hearing  officer  without  regard  to 
whether  that  evidence  could  be 
employed  in  judicial  proceedings.  A 
suggested  guide  for  the  order  of 
presentation  at  a  hearing  is  included  in 
Exhibit  A  to  this  Subpart. 

(b)  The  decision  making  official  (or 
successor]  or  delegate  will  be  at  the 
hearing  and  will  present  evidence  if 
necessary.  Any  other  witnesses  or 
FmHA  personnel  the  decision  making 
official  thinks  necessary  to  fully 
determine  the  matter  will  be  at  the 
heariM  to  present  evidence. 

(c)  '^e  hearing  officer  may  request 
additional  witnesses  to  appear  or 
request  further  information  if  in  the 
hearing  officer's  opinion  such  is 
necessary  to  reach  a  proper  decision. 

(d)  Before  the  hearing,  the  appellant  or 
appellant's  representative,  may 
examine,  and  copy  at  no  cost  to  the 
appellant,  all  relevant  documents, 
records,  and  regulations  of  FmHA 
normally  releasable  under  the 


provisions  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act. 

(e)  If  any  new  evidence  or  reasons  for 
adverse  action  will  be  presented  by 
FmHA,  it  should  be  provided  to  the 
appellant  at  least  3  working  days  before 
the  hearing,  or  sooner  when  such 
information  becomes  known  and 
available  to  FmHA. 

(f)  Hearing  record: 

(1)  FmHA  will  tape  record  all 
hearings,  but  will  use  the  tapes  as  a 
back  up  to  support  the  outline  notes  as 
the  official  record. 

(1)  The  appellant  may  tape  record  the 
proceedings  at  their  own  expense  or 
may  obtain  a  copy  for  the  cost  of 
reproduction.  FmHA  must  notify  the 
other  party  when  the  taping  begins. 

(ii)  The  taking  of  transcripts  is  neither 
required  nor  prohibited.  Either  party 
may  arrange  to  have  a  transcript  of  the 
hearing  made  at  their  own  expense. 
When  one  party  has  a  transcript  made 
the  other  make  their  own 
arrangements  to  obtain  a  copy. 

Ordinarily  FmHA  will  not  have 
transcripts  made.  Prior  approval  of  the 
Administrator  is  required  when 
transcripts  are  made  or  copied  for 
FmHA. 

(2)  An  FmHA  employee  (not  the 
decision  mtdcer)  wiU  t^e  notes  at  the 
hearing.  The  hearing  officer  may  take 
the  notes  or  assign  this  responsibility  to 
another  FmHA  employee.  Hearing 
officers  will,  in  the  interest  of  efficient 
use  of  agency  staff  time,  give  first 
consideration  to  taking  their  own  notes. 

(3)  The  notes  will  inf ormally  reflect 
the  essential  positions,  pertinent 
information  presented,  and  comments 
made  by  boffi  parties,  may  be  in  outline 
form,  and  need  not  repeat  proceedings 
verbatim.  They  will  indicate  if  the 
appellant  arranged  for  a  transcript. 

(4)  A  typed  copy  of  the  notes  will  be 
provided  to  the  appellant  within  15  days 
of  the  hearing.  The  appellant  will  notify 
FmHA  of  any  changes  the  appellant 
thinks  should  be  made  within  7  days  of 
receipt  of  the  copy.  This  period  of  time 
may  be  extended  an  additional  7  days 
by  FmHA  upon  the  request  of  the 
applicant.  1%e  suggested  changes  will  be 
ma(Je  part  of  the  record  even  if  not 
agreed  to  by  FmHA. 

(5)  File  documents  and  other  written 
materials  used  in  the  hearing  will  be 
included  as  part  of  the  FmHA  record. 

(g)  For  good  cause,  the  hearing  officer 
on  the  request  of  either  the  appellant  or 
an  FmHA  official  may,  at  the  hearing 
officer's  complete  discretion,  continue 
the  hearing  to  a  future  time. 

(h)  The  decision  of  the  hearing  officer 
shall  be  based  on  facts  presented  at  the 
hearing,  appropriate  Fn^lA  files, 
applicable  statutes  and  regulations,  and 


the  hearing  officer's  general  knowledge 
of  FmHA  program  functions. 

(i)  Within  30  days  of  the  hearing,  the 
hearing  officer  will  determine  what 
action  to  take  with  regard  to  the  appeal, 
unless  FmHA  has  ordered  a  transcript  in 
which  case  the  decision  will  be  made 
within  15  days  of  receipt  of  the 
transcript.  Hearing  officers  will  make 
their  decision  in  less  time  when 
possible. 

(j)  If  the  initial  decision  is  reversed, 
the  hearing  officer  will  inform  the 
appellant  and  original  decision  making 
official  by  letter  of  the  decision,  the 
reason  for  it.  and  what  action  will  be 
taken.  The  State  Director  or  Acting  State 
Director  must  sign  the  letter  on  County 
Committee  decision  reversals  regardless 
of  who  conducts  the  hearing  for  the 
State  Director. 

§1900.58  Additional  avipMis. 

(a)  If  the  initial  decision  is  upheld  or 
modified  but  not  reversed,  the  hearing 
officer  will  inform  the  appellant  by  letter 
of  the  decision  giving  specific  reasons, 
with  a  copy  to  ffie  decision  making 
official,  llie  letter  must  contain  the 
following  statement: 

“If  you  wish  to  have  the  abcve  decision 
further  reviewed,  you  may  appeal  in  writing 
to  [review  officer/address)  within  20 
calendar  days  of  the  date  of  this  letter 
explaining  why  you  believe  the  decision  is 
incorrect.  Since  this  review  will  be  based  on 
the  record,  including  papers  filed,  FmHA 
files,  notes,  or  transcripts  of  the  appeal 
meeting,  my  decision,  applicable  statutes  and 
regulations,  and  any  additional  written 
information  you  wish  to  submit  you  should 
include  any  additional  information  you  think 
is  important  and  indicate  whether  you  wish 
to  present  any  information  in  person.  The 
ri^t  to  present  information  in  person  is 
limited  to  a  meeting  and  is  not  to  be 
construed  as  another  hearing.** 

(b)  If  the  appellant  does  not  request  in 
writing  a  review  of  the  hearing  officer's 
decision  within  the  20  calendv  day 
period  provided  in  the  letter,  the  appeal 
will  be  considered  concluded. 

(c)  If  the  appellant  appeals  to  the 
review  officer: 

(1)  Upon  receipt  of  the  appeal  the 
review  officer  will  request  that  the 
hearing  officer  forwa^  the  record  to  the 
review  officer.  The  hearing  officer  will 
promptly  do  so. 

(2)  With  prior  approval  of  the 
AdiWistrator  the  review  officer  may 
obtain  a  copy  of  the  transcript  of  the 
hearing  if  one  was  arranged  for  by  the 
appellant. 

(3)  If  no  personal  meeting  was 
requested  by  the  appellant,  the  review 
officer  will  review  the  record  on  the 
case  and  applicable  law  and 
regulations,  any  additional  infonnatiui 
fumished  by  the  appellant,  and  such 
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additional  information  as  the  review 
officer  deems  necessary  and  render  a 
decision  within  30  calendar  days  of 
receipt  of  the  appeal. 

(4)  If  the  appellant  indicates  a  desire 
to  present  information  in  person,  the 
review  officer  will  arrange  a  meeting  for 
the  sole  purpose  of  receiving  such 
additional  information.  The  meeting  will 
be  held  within  15  calendar  days  of 
receipt  of  the  appeal  and  at  the  offices 
of  the  review  official.  A  final  decision 
will  be  rendered  within  20  calendar 
days  after  the  meeting. 

(5)  If  the  decision  of  tlie  hearing 
officer  is  reversed,  the  appellant  will  be 
informed  by  letter  of  the  decision  and 
what  action  will  be  taken.  The  decision¬ 
making  official  and  the  hearing  officer 
will  also  be  notified,  with  the  reasons 
for  reversal  provided. 

(6)  If  the  hearing  officer’s  decision  is 
upheld  or  modified  but  not  completely 
reversed,  the  appellant  will  be  informed 
of  the  decision  by  letter  giving  the 
specific  reasons  for  the  decision,  with  a 
copy  each  to  the  decision  making 
official  and  hearing  officer.  The  letter 
must  contain  the  following  statement: 

If  you  believe  the  above  decision  is 
arbitrary  and  capricious,  that  it  is  lacking  any 
rational,  factual,  or  legal  basis,  or  is  contrary 
to  FmHA  regulations,  you  may  write  the 
Administrator,  FmHA,  14th  and 
Independence  Avenue,  SW.,  Washington, 

D.C.  20250,  within  30  days,  explaining  why. 
The  Administrator's  review  will  be  based 
only  on  the  existing  written  record.  A  copy  of 
yOur  letter  to  the  Administrator  should  be 
sent  to  me  so  that  I  can  expeditiously 
forward  the  record  to  the  Administrator. 

(d)  If  a  letter  appealing  the  decision  of 
the  review  officer  is  not  received  within 
30  days,  the  appeal  will  be  concluded. 

(e)  Upon  receipt  of  an  appeal  fi-om  a 
review  officer’s  decision,  the 
Administrator  or  a  delegate  will  review 
the  record,  which  will  have  been 
forwarded  by  the  review  officer  upon 
receipt  of  a  copy  of  the  letter,  and 
determine  whether  the  decision  was 
arbitrary  and  capricious  or  contrary  to 
FmHA  regulations.  If  not,  the  decision 
will  be  upheld  and  the  appellant  so 
notified.  If  the  Administrator  or  a 
delegate  finds  the  decision  to  have  been 
arbitrary  and  capricious,  or  contrary  to 
FmHA  regulations,  the  official  will 
determine  what  action  should  be  taken 
and  notify  all  affected  parties. 

S  1900.59  Effect  of  appeal  decision. 

(a)  Effective  date.  When  an  appeal  is 
concluded,  the  effective  date  of  the 
action  to  be  taken  will  be  the  date  of  the 
initial  decision  from  which  the  appeal 
was  taken.  Regulations  in  effect  on  the 
effective  date  will  govern  the  action 
unless  those  requirements  would  not  be 


authorized  under  statutory  or  case  law 
at  the  time  the  appeal  is  concluded. 
Effective  interest  rates  are  covered  in 
§  ig00.56(f). 

(b)  Legal  effect.  When  an  appeal  is 
concluded  the  decision  will  be 
administratively  conclusive.  The 
decision  will  not,  however,  be 
determinative  of  the  legality  of  the 
action  to  be  taken. 

§  1900.60  Reporting  requirements. 

(a)  A  record  will  be  maintained  for  all 
cases  appealed.  The  record  will  consist 
of  the  following: 

(1)  Form  FmHA  1900-2,  “Appeal 
Record.”  This  completed  form  will 
follow  each  appeal  through  final  action. 

(2)  Copies  of  decision  letters  by  the 
hearing  officer  and/or  review  officer 
will  be  attached  to  Form  FmHA  1900-2. 

(3)  The  hearing  outline  notes  will  also 
be  attached  to  Form  FmHA  1900-2. 

(b)  The  original  appeal  record  will  be 
maintained  in  the  applicable  case  folder. 

(c)  Copies  of  the  appeal  record  for 
cases  handled  at  the  State  Office  level 
and  below  will  be  transmitted  to  and 
filed  in  the  State  Office  where  the 
appropriate  information  will  be 
assembled  for  the  computer  entry.  The 
Management  Information  Systems 
Division  (MISD)  will  maintain  files  on 
appeals  in  the  National  Office  and  will 
assemble  information  for  computer 
entry. 

(d)  Summary  reports  listing  the 
number  and  type  of  appeals  and 
disposition  will  be  submitted  semi¬ 
annually  to  the  MISD  in  the  National 
Office  on  Form  FmHA  1900-1,  “Semi¬ 
annual  Report  on  Appeals.”  County  and 
District  Offices  will  submit  their  report 
to  the  State  Office  by  the  tenth  of  April 
and  October.  State  Offices  will  prepare 
consolidated  State  reports  which  will  be 
transmitted  to  the  National  Office  by  the 
twentieth  of  April  and  October. 

§§1900.61-1900.100  [Reserved] 

[FmHA  Instruction  1900-B] 

Exhibit  A — Guide  to  Conducting  a  Hearing 

A.  Obtain  the  FmHA  file  from  the  decision¬ 
maker  and  retain  the  file.  After  reviewing  the 
file  the  hearing  officer  will  return  it  to  the 
decision  maker  so  that  it  may  be  available  to 
the  appellant  or  representative. 

B.  Arrange  a  hearing  within  30  calendar 
days  of  receipt  of  the  notice  of  appeal  at  a 
place  convenient  to  the  appellant,  decision¬ 
making  official,  and  hearing  officer. 

C.  Ensure  that  appellant  sees  and  is  able  to 
photocopy  the  FmHA  file  if  appellant  so 
requests  before  the  hearing. 

1.  Concern  here  should  be  that  if  the 
appellant  requests  an  opportunity  to  see  the 
file  that  every  document  (unless  privileged) 
which  may  be  used  in  making  the  decision 
will  be  made  available  to  the  appellant. 


2.  This  is  necessary  to  give  the  appellant  an 
adequate  opportunity  to  rebut  the  evidence 
that  might  be  against  the  appellant. 

D.  Be  an  unbiased  presiding  officer. 

1.  The  hearing  officer  is  not  representing 
FmHA  or  the  decision-maker,  nor  is  the 
hearing  officer  an  advocate  for  the  initial 
decision. 

2.  The  hearing  officer  should  have  no 
preconceived  opinions  concerning  the  issues. 

3.  To  preserve  this  unbiased  atmosphere — 

a.  The  hearing  should  be  held  someplace 
other  than  the  hearing  officer’s  office  or  office 
of  any  FmHA  official.  The  latter  may  not  be 
possible,  but  an  attempt  should  be  made  to 
hold  the  hearing  at  a  neutral  place. 

b.  The  hearing  officer  should  not  fraternize 
with  the  decision-maker  or  other  FmHA 
personnel  in  the  presence  of  the  appellant 
before  or  after  the  hearing.  This  can  be 
accomplished  by  having  the  hearing  officer 
seated  separate  from  the  others  at  the 
hearing. 

E.  Conduct  an  informal  proceeding. 

1.  At  this  informal  proceeding  the  appellant 
will  bear  the  burden  of  proving  the  initial 
decision  erroneous. 

2.  The  hearing  officer  may  receive  evidence 
without  regard  to  whether  fiiat  evidence 
could  be  employed  in  judicial  proceedings. 

3.  However  the  hearing  must  be  conducted 
in  a  manner  to  get  facts  on  the  record. 
Therefore,  the  hearing  must  deal  in  facts  and  ' 
not  opinions. 

4.  The  hearing  officer  should  keep  control 
over  the  hearing  and  not  allow  any  of  the 
participants,  including  counsel  for  the 
appellant  or  the  decision-maker,  to  unduly 
attempt  to  set  the  tone  of  the  hearing. 

5.  As  a  fact-finder,  the  hearing  officer  may 
question  any  witness,  request  additional 
witnesses  to  appear,  and/or  request  further 
information  if  this  information  is  necessary  to 
reach  a  proper  decision.  If  the  hearing  officer 
is  going  to  request  additional  witnesses,  these 
witnesses  should  be  given  adequate  notice 
along  with  the  time  and  place  of  the  hearing. 

F.  Order  of  presentation.  The  order  listed 
below  should  be  followed: 

1.  Opening  statement  by  appellant  setting 
forth  why  original  decision  was  erroneous. 

This  is  an  outline  of  how  appellant  plans  to 
proceed. 

2.  Opening  statement  by  decision-maker  to 
show  why  decision  is  correct. 

3.  Appellant  presents  evidence  including 
documents,  witnesses,  and  arguments 
supporting  their  position.  The  decision-maker 
can  be  questioned  at  this  time  by  the 
appellant.  Any  witnesses  presented  by  the 
appellant  can  be  questioned  by  the  decision¬ 
maker  or  other  Government  representative. 

4.  Decision-maker  or  other  Govermnent 
representative  then  has  opportunity,  to  rebut 
appellant’s  arguments  and/or  evidence  by 
presenting  evidence  including  witnesses.  Any 
witnesses  may  be  questioned  by  appellant. 

5.  The  hearing  should  be  concluded  by  a 
summary  by  both  sides. 

6.  If  the  appellant  has  arranged  to  have  a 
transcript  of  the  hearing  made  at  the 
appellant’s  expense,  the  hearing  officer,  vtrith 
the  prior  approval  of  the  Administrator,  may 
purchase  a  copy  of  the  transcript. 

G.  See  to  it  that  typed  notes  of  the  hearing 
are  forwarded  to  the  appellant  for  review 
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within  15  days  of  the  hearing.  These  notes 
should  be  reviewed  by  the  hearing  officer 
before  transmittal  to  the  appellant.  The 
appellant  has  an  additional  7  days  from 
receipt  of  the  notes  to  return  them  with  any 
suggested  changes  noted. 

H.  Make  a  decision  based  on  the  following: 

I.  Facts  presented  at  the  hearing. 

2.  Appropriate  FmHA  files. 

3.  Applicable  statutes  and  regulations. 

4.  The  hearing  oncer’s  general  knowledge 
of  FmHA  program  functions. 

5.  In  short,  the  decision  must  be  based  on 
the  record  plus  the  general  knowledge  of  the 
FmHA  program  functions. 

I.  After  reaching  a  decision,  the  hearing  ' 
officer  must  prepare  the  appropriate  letter 
setting  out  the  decision  and  forward  it  to  the 
appellant. 

1.  This  letter  must  set  out  specific  reasons 
for  the  decision.  The  letter  must  contain  more 
than  conclusions.  It  also  must  set  forth  the 
facts  on  which  the  decision  is  based. 

2.  The  decision  will  be  communicated  by 
letter  to  the  appellant  within  30  calendar 
days  of  the  hearing. 

a.  If  the  initial  decision  is  reversed,  the 
letter  will  so  inform  the  appellant  and  the 
decision-maker  giving  the  reasons  and  action 
to  be  taken. 

b.  If  the  initial  decision  is  upheld  or 
modified,  the  letter  will  contain  a  statement 
set  out  in  the  regulations  that  the  appellant 
may  have  the  decision  reviewed  further  if  the 
appellant  files  an  appeal  within  20  calendar 
days  of  the  date  of  the  letter. 

[FmHA  Instruction  1900-B] 

Exhibit  B — Guide  Letter  for  Notifying 
Applicants  and  Borrowers  of  Adverse 
Decisions  Where  the  Decision  is  Appealable 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Farmers  Home  Administration 
(Washington,  D.C  20250) 

(Date) - 

Dear - : 

After  careful  consideration  we  were  unable 
to  take  favorable  action  on  your  application/ 
request  for  Farmers  Home  Administration 
services. 

(Insert  here  the  adverse  decision  and  all  of 
the  specific  reasons  for  the  adverse  action. 
Non  appealable  reasons  may  be  entered; 
however,  if  all  reasons  are  non  appealable, 
use  Exhibit  C) 

You  have  a  right  to  appeal  this  decision 
and  are  entitled  to  a  hearing.  However, 
FmHA  regulations  require  that  you  Hrst  meet 
with  (this  Office/the  County  Committee)  so 
that  we  may  explain  in  greater  detail  why 
your  request  has  not  been  approved.  We  may 
also  review  possible  alternatives  and  any 
new  information  you  may  have.  Any  new 
information  or  evidence  supporting  your 
claim  should  be  provided  this  office  or 
brought  with  you  to  the  meeting.  You  may 
bring  a  representative.  If  you  wish  the 
services  of  an  attorney  and  do  not  have  one, 
we  will  furnish  you  with  the  name  and 
address  of  the  nearest  legal  services 
representative  and  known  legal  referral 
assistance.  Your  request  for  a  meeting  must 
be  made  within  15  days  of  this  notice. 


The  hearing  officer  is  (insert  name,  title, 
address  and  telephone  number).  You  must 
make  a  hearing  request  to  the  hearing  officer 
within  15  days  of  notification  of  the  results  of 
the  meeting  with  (this  office/the  County 
Committee).  A  30  day  extension  of  time  may 
be  granted,  but  only  when  you  are  unable  to 
meet  the  15  day  deadline  for  warranted  or 
unavoidable  reasons.  Additional  evidence  to 
support  your  claim  can  be  sent  to  the  hearing 
officer  or  taken  to  the  hearing. 

(When  the  action  involves  an  applicant  or 
borrower  who  will  receive  less  assistance 
than  requested  or  a  termination  of  assistance 
add  the  following  paragraph): 

You  may  wish  to  have  your  present 
assistance  maintained  at  the  current  level.  At 
your  request  we  will  maintain  this  level  of 
assistance  pending  the  outcome  of  your 
appeal.  However  any  such  request  carries 
with  it  an  automatic  agreement  to  repay  any 
reduced  or  terminated  assistance  should  the 
FmHA  decision  be  upheld. 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  or  age  (provided  that  the  applicant  has 
the  capacity  to  enter  into  a  binding  contract); 
because  all  or  part  of  the  applicant’s  income 
derives  from  any  public  assistance  program, 
or  because  the  applicant  has  in  good  faith 
exercised  any  ri^t  under  the  Consumer 
Credit  Protection  Ac*.  The  Federal  agency 
that  administers  compliance  with  the  law 
concerning  this  creditor  is  the  Federal  Trade 
Commission,  Equal  Credit  Opportunity, 
Washington,  D.C.  20580. 

Very  truly  yours, 

(Decision-maker) - 

(Title) - 

[FmHA  Instruction  1900-B] 

Exhibit  C — Guide  Letter  for  Notifying 
Applicants  and  Borrowers  of  Adverse 
D^sions  Where  the  Decision  Is  Not 
Appealable 

United  States  Department  of  Agriculture 
Farmers  Home  Administration 
(Insert  Address) 

(Date) - 

Dear - 

After  careful  consideration  we  were  unable 
to  take  favorable  action  on  your  application/ 
request  for  Farmers  Home  Administration 
services. 

(Insert  here  all  of  the  specific  reasons  for 
the  adverse  action.  Examples  of  non 
appealable  reasons  are  listed  in  §  1900.53(a)) 

If  you  have  any  questions  about  this  action, 
we  would  like  the  opportunity  to  explain  in 
detail  why  your  request  has  not  been 
approved,  explain  any  possible  alternative, 
or  provide  any  other  information  you  would 
like.  You  may  bring  any  additional 
information  you  may  have  and  you  may  bring 
a  representative  if  you  wish.  Please  call 
(telephone  number)  for  an  appointment 

Applicants  and  borrowers  generally  have  a 
right  to  appeal  adverse  decisions,  but  certain 
FmHA  decisions  are  not  appealable.  We 
have  determined  that  the  decisions(s)  made 
in  this  case  (is/are)  not  appealable  under 


FmHA  regulations.  You  may.  however,  write 
the  State  Director  (insert  name  and  address) 
for  a  review  of  the  accuracy  of  our  finding 
this  decision  not  appealable.  (Substitute  the 
appropriate  hearing  officer’s  name  and 
address  in  the  event  the  decision  was  made 
by  a  State  Director  or  National  Office 
Official.) 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  or  age  (provided  that  the  applicant  has 
the  capacity  to  enter  into  a  binding  contract), 
because  all  or  part  of  the  applicant’s  income 
derives  from  any  public  assistance  program, 
or  because  the  applicant  has  in  good  faith 
exercised  any  right  under  the  Consiuner 
Credit  Protection  AcL  The  Federal  agency 
that  administers  compliance  with  the  law 
concerning  this  creditor  is  the  Federal  Trade 
Commission.  Equal  Credit  Opportimity, 
Washington,  D.C.  20580. 

Very  truly  yours,  ^ 

(Decision-m^er) - 

(Title) - 

[Form  FmHA  1900-1] 

Check  Arpropriate  Blank: 

County  Of  fice - 

District  Office - 

State  Office - 

National  Office - 

Semi-Annual  Report  on  Appeals: 

Location:  (City  and  State] - 

L  Appeals  to  Decision  Maker 

K  Number  a<  toners  sugBeskns  pw- 
appeal  meetings _ _ 

B.  OispoaMiott 

1.  DWerences  setSed _ _ _ 

2.  Appeal  tollars  maiad _ 

3.  Dispoailion  sH  pandng _ 

N.  Hearings: 

A.  Number  held _  ■  - 

B.  Diaposiliott 

1.  Oedaian  upheld _ 

2.  Deciaion  awemied _ _ 

3.  Dedaion  mnaumH 

C.  Pendtog  Haarjngs  . . . . .  . 


III.  Review  of 

Appeals: 

A.  Number  appeal 

reviews. . 

B.  Disposition: 

1.  Dedsion 

uphdd _ 

2.  Dedsion 

ovenutod _ 

3.  Dedsion 

modMied _ 

C  Reviews 
pendmg - 


[Form  FmHA  1900-2] 

Appeal  Record 
(FmHA  Office  Code) 

1.  Appellant’s  Name: - 

2.  Appellant’s  Address: - 

3.  Appellant’s  Social  Security  Number 

4.  Applicant  or  Borrower - 

5.  Date  Appeal  Received  by  FmHA:  — 

6.  Type  of  loan  or  g^t  program: - 

7.  P^ary  Reason  For  Appeal: - 


stale 

Director 
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8.  Secondary  Reason  for  Appeal: - 

9.  Appeal  Level:  - 

10.  Appeal  Decision  for  each  item  cited  in 

item  7  above:  - 

11.  Date  of  Appeal  Decision: - 

IForms  Manual  Insert  (Form  FmHA  1900-2)) 
Appeal  Record 

1.  Enter  Last  name,  First  name,  and  then 
Middle  Initial. 

2.  Enter  street  address  or  RFD  number  and 
Box  Number. 

3.  Enter  Appellant's  Social  Security 
Number. 

4.  Enter  “A"  for  Applicant  and  “B”  for 
Borrower. 

5.  Enter  Month,  Day  and  Year  numerically. 

6.  Enter  Type  of  Loan  Program  involved, 
such  as:  OL.  FO,  EM,  EE,  S&W,  502,  504. 

7.  Enter  the  appropriate  Reason  or  Reasons 
by  code  as  shown  below: 

A.  Lack  of  repayment  ability. 

B.  Poor  credit  history. 

C.  Management  capability. 

D.  Foreclosure  action. 

E.  Excessive  cost. 

F.  Credit  elsewhere. 

C.  Not  recognized  as  a  farmer. 

H.  Size  of  farm  operation. 

I.  Inadequate  security. 

J.  (Reserved). 

K.  Third  party  eligibility  or  deficiencies. 

L.  Not  in  rural  area. 

M.  Loan/grant  ratio. 

N.  Other. 

8.  Enter  the  appropriate  reason  or  reasons 
by  code  as  shown  below — ^match  to  the 
Primary  code  entered  in  item  5  by  space 
entrj'. 

1.  Insufficient  income  to  pay  loan. 

2.  Excessive  debt  payments. 

3.  Credit  history  one  of  general  slow 
payment. 

4.  Credit  history  one  of  default. 

5.  Judgements  on  record  and  reasons  not 
excluded  in  FmHA  Instruction  1910-A. 

6.  Significant  legal  action  pending  that 
would  impair  security  and  repayment. 

7.  Insufficient  managerial  experience. 

8.  Experience  totally  unrelated  to  loan 
purpose. 

9.  Delinquent  more  than  4  monthly 
payments. 

10.  Has  been  continually  delinquent  for 
more  than  6  months. 

11.  FmH/.  paid  real  estate  taxes. 

12.  Legal  action  by  other  creditors. 

13.  FmHA  payment  adjustment  plans  not 
carried  out. 

14.  Not  primarily  serving  rural  residents. 

9.  Enter  the  appropriate  codes. 

1.  District  Director, 

2.  State  Director. 

3.  Area  Coordinator. 

4.  Assistant  Administrator. 

5.  Administrator. 

10.  Enter  the  appropriate  code:  1.  Upheld;  2. 
Overruled;  3.  Modified. 

11.  Enter  the  month,  day  and  year 
numerically. 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1901-G,  “Environmental  Impact 
Statements.”  It  is  the  determination  of 
FmHA  that  the  proposed  action  does  not 


constitute  a  major  Federal  action 
significantly  a^ecting  the  quality  of  the 
human  environment  and,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L.  91-190  an 
Environmental  Impact  Statement  is  not 
required. 

Dated:  January  6, 1981. 

Gordon  Cavanaugh, 

Administrator,  Farmers  Home 
Administration. 

|FR  Doc.  81-1698  Filed  1-15-81;  8:45  am] 
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Food  Safety  and  Quality  Service 
7  CFR  Part  2852 

United  States  Standards  for  Grades  of 
Frozen  Brussels  Sprouts  * 

agency:  Food  Safety  and  Quality 
Service,  USDA. 

ACTION:  Final  rule. 

summary:  The  purpose  of  this  rule  is  to 
revise  the  voluntary  U.S.  grade 
standards  for  frozen  Brussels  sprouts. 
The  final  rule  was  developed  by  the  U.S. 
Department  of  Agriculture  at  the  request 
of  the  frozen  vegetable  industry.  This 
rule  (1)  revises  the  present  grade 
standard  to  permit  more  variation  in  the 
trim  of  units,  (2]  converts  the  current 
variables  (score  points)  standard  to  an 
attributes  type  standard,  and  (3) 
replaces  dual  grade  nomenclature  with 
single  letter  designations.  Its  effect  will 
be  to  improve  the  standards,  and 
promote  orderly  and  efficient  marketing. 

EFFECTIVE  DATE:  February  17, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Melvin  J.  Horst,  Processed  Products 
Branch,  Fruit  and  Vegetable  Quality 
Division,  Food  Safety  and  Quality 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  (202)  447-6194. 
The  Final  Impact  Statement  describing 
the  options  considered  in  developing 
this  final  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above  named 
individual 

SUPPLEMENTARY  INFORMATION: 

Significance 

This  final  rule  has  been  review'ed 
under  USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  “not  significant”. 


‘  Compliance  with  the  provisions  of  these 
standards  shall  not  excuse  failure  to  comply  with 
the  provisions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  or  with  applicable  State  laws  and 
regulations. 


Background 

The  current  voluntary  grading 
standards  for  frozen  Brussels  sprouts 
have  been  in  effect  since  May  11, 1951. 

At  the  time  these  standards  were 
developed,  nearly  all  Brussels  sprouts 
were  harvested  by  hand  and  transported 
to  the  processing  plant  in  burlap  bags, 
baskets  or  wooden  boxes.  At  the 
processing  plant,  the  sprouts  were  hand 
sorted  and  trimmed.  The  sprouts  were 
expected  to  be  cut  neatly  at  or  near  the 
point  of  attachment  to  the  outer  leaves. 
Therefore,  reflecting  marketing  practices 
prevalent  when  they  were  developed, 
the  current  grade  standards  require  that 
any  unit  (sprout)  not  smoothly  trimmed 
at  the  point  of  attachment  be  scored  as  a 
“defect”. 

California  is  the  source  of  nearly  all  of 
the  commercial  crop  of  Brussels  sprouts 
produced  for  processing.  In  1979, 
approximately  61,353,000  pounds  of 
frozen  Brussels  sprouts  were  packed  in 
the  United  States. 

During  the  1960's,  machinery  became 
available  to  harvest  and  trim  Brussels 
sprouts.  By  1966,  according  to  unofficial 
estimates,  approximately  50  percent  of 
the  California  Brussels  sprouts  crop  was 
harvested  by  machine.  Tlie  use  of 
machines,  such  as  the  mechanical 
trimmer,  has  become  commonplace  in 
the  typical  Brussels  sprouts  processing 
plant.  Due  to  the  effects  of  mechanical 
harvesting  and  processing,  sprouts  often 
vary  in  size  and  shap.  Although  product 
can  be  processed  more  efficiently  using 
machinery  than  by  hand,  the  sprouts 
will  more  often  show  the  effects  of 
machine  trimming.  For  example,  the  butt 
end  might  have  a  more  ragged  or  slanted 
cut  and  the  head  end  might  show  a  cut 
edge  exposing  the  underlying  head 
material.  In  addition  more  of  the  tender 
leaf  material,  cut  from  the  outer  portion 
of  the  sprout  head,  is  now  more  likely  to 
appear  in  the  finished  product.  These 
trimming  conditions  are  “cosmetic”  and 
do  not  affect  the  eating  quality  or 
nutritional  value  of  the  finished  food. 

This  revision  of  the  voluntary  grading 
standards  for  Brussels  sprouts  changes 
the  quality  requirement  of  the  product 
with  respect  to  appearance  by 
permitting  more  variation  in  the  trim  of 
the  units,  allowing  conformity  to  the 
present  day  industry  practice  of  using 
mechanical  trimmers. 

The  current  grade  standards  for 
frozen  Brussels  sprouts  specifies  a 
numerical  scoring  system  (0  to  100 
points)  for  assigning  a  quality  grade  to 
the  product.  When  the  total  score  is  not 
less  than  90  points,  a  Grade  “A”  or 
“Fancy”  quality  grade  is  assigned.  When 
the  total  score  is  80  to  89  points,  a  Grade 
“B”  or  “Extra  Standard”  quality  grade  is 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Rules  and  Regulations 


3825 


assigned.  When  the  total  score  is  70  to 
79  points,  a  Grade  “C”  or  “Standard” 
quality  grade  is  assigned.  Frozen 
Brussels  sprouts  which  have  a  total 
score  of  less  than  70  points  are  given  a 
“Substandard”  quality  rating. 

This  action  also,  changes  the 
procedure  for  assigning  a  quality  grade 
and  eliminates  the  numerical  scoring 
system.  The  new  system  for  determining 
whether  the  product  quality  meets  or 
fails  to  meet  a  designated  grade  level  is 
called  “attributes  sampling.”  Under  this 
new  system,  the  quality  of  the  product 
would  be  compared  with  the  minimum 
quality  permitted  in  the  intended  or 
designated  grade.  If  the  quality  is  as 
good  as,  or  better  than,  the  minimum 
quality  permitted,  the  product  would  be 
assigned  that  grade.  If  the  quality  of  the 
product  is  not  as  good  as  the  minimum 
quality  permitted,  the  product  could  not 
be  assigned  that  grade.  However,  it 
could  be  assigned  a  lower  grade. 

The  existing  grade  standards  for 
frozen  brussels  sprouts  provide  two 
names  for  each  quality  grade  level. 
Currently,  “Grade  A”  and  “Fancy”  are 
used  to  describe  the  highest  quality 
grade  level;  “Grade  B”  and  “^tra 
Standard”  are  the  intermediate  quality 
grade  level;  and  “Grade  C”  and 
“Standard”  are  the  lowest  quality  grade 
level  acceptable  in  the  marketplace. 

This  action  changes  the  grade  names  by 
deleting  the  terms  “Fancy,”  “Extra 
Standard,”  and  “Standard”  and  retains 
only  the  single  letter  grades  of  “Grade 
A,”  “Grade  B,”  and  “Grade  C,” 
preferred  by  consumers. 

Comments 

The  proposed  rule  to  revise  the 
voluntary  grading  standards  for  frozen 
brussels  sprouts  was  published  in  the 
Federal  Register  on  January  4, 1980  (45 
FR  1046-1049).  One  comment  was 
received  from  the  American  Frozen 
Food  Institute  fully  endorsing  the 
proposed  rule  with  suggestions  for  minor 
editorial  changes  for  the  purpose  of 
clarity.  Several  editorial  changes  have 
been  made  in  the  final  publication  to 
enable  better  reader  understanding. 

Options  Considered 

The  Department  considered  three 
options  in  preparing  this  final  rule. 

Option  I — Revision  of  the  U.S. 
Standards  for  Grades  of  Frozen  Brussels 
Sprouts  (Attributes  type).  The  U.S. 
Standards  would  be  revised  to  permit 
more  variation  in  the  trim  of  units; 
convert  the  current  variables  (score 
points)  standard  to  an  attributes  type 
standard;  and  replace  the  dual  grade 
nomenclature  with  single  letter 
designations. 


Option  II— Revision  of  the  US. 
Standards  for  Grades  of  Frozen  Brussels 
Sprouts  (Variables  type).  The  U.S. 
Standards  would  be  revised  to  permit 
more  variation  in  the  trim  of  units;  and 
replace  the  dual  grade  nomenclature 
with  single  letter  designations. 

Option  III — Continue  the  currently 
effective  U.S.  Standards  for  Grades  of 
Frozen  Brussels  Sprouts.  The  frozen 
vegetable  industry  would  be  denied  a 
change  in  the  standards.  No  action 
would  be  taken  to  adjust  the  standards 
to  comply  with  USDA  policy  or 
consumer  preferences.  Options  11  and  III 
were  rejected  as  they  would  not 
promote  the  orderly  marketing  of  frozen 
Brussels  sprouts  and  would  fail  to  utilize 
the  procedure  which  is  currently 
available  to  improve  the  U.S.  standards. 

Thus,  after  review  of  the  comments 
and  in  order  to  promote  the  orderly 
marketing  of  brussels  sprouts,  USDA 
hereby  revises  the  U.S.  grades  for 
Brussels  sprouts  to  (1)  permit  more 
variation  in  the  trim  of  units  allowing 
conformity  with  the  present  industry 
practice  of  using  mechanical  trimmers, 

(2)  convert  to  attributes  type  standards; 
and  (3)  replace  dual  grade  nomenclature 
with  single  letter  designations. 

In  consideration  of  the  foregoing. 
Subpart — United  States  Standards  for 
brussels  sprouts  (7  CFR  2852.651  through 
2852.659)  are  hereby  revised  to  read  as 
follows,  and  the  Table  of  Contents  is 
revised  accordingly: 

Subpart — United  States  Standards  for  Grades 
of  Frozen  Brussels  Sprouts 

Sec. 

2852.651  Product  description. 

2852.652  Definitions  of  terms. 

2852.653  Recommended  sample  unit  size. 

2852.654  Grades. 

2852.655  Factors  of  quality. 

2852.656  ClassiHcation  of  defects. 

2852.657  Tolerances  for  defects. 

2852.658  Sample  size. 

2852.659  Quality  requirements. 

Subpart— United  States  Standards  for 
Grades  of  Frozen  Brussels  Sprouts 

§  2852.651  Product  description. 

Frozen  Brussels  sprouts  means  the 
frozen  product  prepared  from  the  clean, 
sound  succulent  heads  of  the  Brussels 
sprouts  plant  [Brassica  oleracea  L.  var. 
gemmiferd)  by  trimming,  washing, 
blanching,  and  properly  draining.  The 
product  is  frozen  in  accordance  with 
good  commercial  practice  and 
maintained  at  temperatures  necessary 
for  its  preservation. 

§  2852.652  Definitions  of  terms. 

(a)  Acceptable  Quality  Level  (AQL) 
means  the  maximum  percent  of 
defective  units  or  the  maximum  number 


of  defects  per  hundred  units  of  product 
that,  for  the  purpose  of  acceptance 
sampling,  can  be  considered  satisfactory 
as  a  process  average. 

(b)  Blemished  means  a  unit  affected 
by  surface  or  internal  discoloration, 
pathological  injury,  insect  injury,  or  by 
other  means  to  the  extent  that  ^e 
appearance  or  eating  quality  is  affected: 

(1)  Slightly; 

(2)  Materially;  or 

(3)  Seriously. 

(c)  Character.  (1)  Good  character 
means  the  individual  heads  are  well 
formed,  compact  or  very  compact,  and 
reasonably  firm. 

(2)  Reasonably  good  character  means 
the  individual  heads  are  reasonably  well 
formed,  reasonably  compact,  and  fairly 
firm. 

(3)  Fairly  good  character  means  the 
individual  heads  are  fairly  well  formed. 

(4)  Poor  character  means  the 
in^vidual  heads  fail  the  requirements 
for  fairly  good  character. 

(d)  Color  [individual  units).  (1)  Well 
colored  means  the  individual  units  have 
a  color  ranging  from  a  distinct  dark 
green  to  a  lighter  predominating 
characteristic  green  color  with  a  definite 
yellow  cast. 

(2)  Fairly  well  colored  means  the 
individual  units  have  a  predominating 
characteristic  yellow  color  with  or 
without  slight  tinges  of  green  color. 

(e)  Defect  [or  defective)  means  any 
nonconformance  of  a  unit(s]  of  product 
from  a  specified  requirement  of  a  single 
characteristic. 

(f)  Extraneous  vegetable  material 
means  harmless  vegetable  substances 
other  than  from  Brussels  sprouts. 

(g)  Flavor  and  odor.  "Normal  flavor 
and  odor”  means  that  the  product,  after 
cooking,  is  free  from  objectionable 
flavors  or  odors  of  any  kind. 

(h)  Loose  leaves  and  loose  small 
pieces  means  Brussels  sprouts  leaves, 
pieces  of  leaves  or  small  pieces  of  edible 
stalk  or  stems  not  attached  to  a  unit 

(i)  Sample  unit  means  the  amount  of 
product  specified  to  be  used  for  grading. 
It  may  be:  (1)  The  entire  contents  of  a 
container; 

(2)  A  portion  of  the  contents  of  a 
container; 

(3)  A  combination  of  the  contents  of 
two  or  more  containers;  or 

(4)  A  portion  of  unpacked  product 

(j)  Trim.  (1)  Well  trimmed  means  the 
appearance  of  the  unit  is  not  materially 
afiected  by  mechanical  damage  or  by 
cutting  into  the  head  or  by  cutting  of  the 
stalk  or  stem. 

(2)  Poorly  trimmed  means  the 
appearance  of  the  unit  is  materially 
affected  by  mechanical  damage  or  by 
excessive  cutting  into  the  head,  or  by 
insufficient  cutting  of  the  stalk  or  stem. 
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(k)  Unit  means  a  Brussels  sprout  or 
portion  thereof  other  than  loose  leaves 
and  loose  small  pieces. 

§  2852.653  Recommended  sample  unit 
size. 

Meeting  the  requirements  for  factors 
of  quality  is  based  on  a  sample  unit  size 
of  50  units. 

§2852.654  Grades. 

(a)  US.  Grade  A  is  the  quality  of 
frozen  Brussels  sprouts  that:  (1)  Meets 
the  following  prerequisites  in  which  the 
sprouts:  (i)  Have  similar  varietal 
characteristics; 

(ii)  Have  a  normal  flavor  and  odor; 

(iii)  Have  a  good  overall  brightness; 

(iv)  Are  free  from  grit  or  silt  that  affect 
the  appearance  or  eating  quality;  and 

(v)  Have  loose  leaves  and  loose  small 
pieces  that  may  slightly  affect  the 
appearance  or  eating  quality. 

(2)  Is  within  the  limits  for  defects  as 
classified  in  Tables  I  and  II  and 
specified  in  Tables  III  and  IV,  as 
applicable. 

fb)  US.  Grade  B  is  the  quality  of 
frozen  Brussels  sprouts  that: 

(l)  Meets  the  following  prerequisites 
in  which  the  sprouts:  (i)  Have  similar 
varietal  characteristics: 

(ii)  Have  a  normal  flavor  and  odor; 

(iii)  Have  a  reasonably  good  overall 
brightness; 

(iv)  Are  free  from  grit  or  silt  that  affect 
the  appearance  or  eating  quality:  and 

(v)  Have  loose  leaves  and  loose  small 
pieces  that  may  materially  affect  the 
appearance  or  eating  quality. 

(2)  Is  within  the  limits  for  defects  as 
classified  in  Tables  I  and  II  and 
specified  in  Tables  IQ  and  IV,  as 
applicable. 

(c)  US.  Grade  C  is  the  quality  of 
frozen  Brussels  sprouts  that:  (1)  Meets 


the  following  prerequisites  in  which  the 
sprouts:  (i)  Have  similar  varietal 
characteristics; 

(ii)  Have  a  normal  flavor  and  odor; 

(iii)  Have  a  fairly  good  overall 
brightness: 

(iv)  Have  no  more  than  a  slight  trace 
of  grit  or  silt;  and 

(v)  Have  loose  leaves  and  loose  small 
pieces  that  may  seriously  affect  the 
appeeuremce  or  eating  quality. 

(2)  Is  within  the  limits  for  defects  as 
classified  in  Tables  I  and  Q  and 
specified  in  Tables  IQ  and  IV,  as 
applicable. 

(d)  Substandard  is  the  quality  of 
frozen  Brussels  sprouts  that  fails  to  meet 
the  requirements  of  US.  Grade  C. 

§  2852.655  Factors  of  quality. 

The  grade  of  frozen  Brussels  sprouts 
is  based  on  meeting  the  requirements  for 
the  following  quality  factors:  (a) 
Prerequisite  quality  factors; 

(1)  Varietal  characteristics; 

(2)  Flavor  and  odor; 

(3)  Brightness; 

(4)  Grit  or  silt;  and 

(5)  Loose  leaves  and  loose  small 
pieces. 

(b)  Classified  quality  factors: 

(1)  Individual  unit  color  (in  U.S. 

Grades  A  and  B  only): 

(2)  Blemish; 

(3)  Trim; 

(4)  Extraneous  vegetable  material;  and 

(5)  Character. 

§  2852.656  Classification  of  defects. 

All  defects,  other  than  character 
defects,  are  classified  as  minor,  major, 
severe,  or  critical.  All  character  defects 
are  classified  as  reasonably  good,  fairly 
good,  or  poor.  Each  “X”  in  Tables  I  and 
II  represents  "one  (1)  defect." 


§  2852.657  Tolerances  tor  defects. 


Table  VH.—An  Classified  Defects  Except 
Character 


Total* 

Major 

vore 

Criti¬ 

cal 

Grade  A 

AQL* .  20.0 

12.5  4.0 

0.15 

Grade  B 

AQL* . . .  40.0 

33.0  e.5 

1.5 

Grade  C 

* 

AQL* _  60.0 

33.0  10.0 

Z5 

*  AQL  expressed  as  defects  per  hundred  units. 
*Total=Minor  4-  Major  4-  Smere  4-  Critical. 

Table  \)l.— Classified  Defects  for  Character 
Only 

Grade 

A 

8 

C 

Total*  ^  Poor 

Total*  Poor 

Poor 

AQL* _  15.0  6.0  1.5 

40.0  e.5 

40.0 

*  AQL  expressed  as  percent  defective. 

*  Totals. Reasonably  Good  +  Fairty  Good  +  Poor. 
•Total=Fairly  Good  +  Poor. 


§  2852.658  Sample  size. 

The  sample  size  to  determine  meeting 
the  requirements  of  these  standards 
shall  be  as  specified  in  the  sampling 
plans  and  procedures  in  the 
"Regulations  Governing  Inspection  and 
Certification  of  Processed  Fruits  and 
Vegetables,  Processed  Products  Thereof, 
and  Certain  Other  Processed  Food 
Products”  (7  CFR  2852.1-2852.83),  for  lot 
grading  and  on-line  grading,  as 
applicable. 

§  2852.659  Quality  requirements. 

(a)  Lot  grading.  A  lot  of  frozen 
Brussels  sprouts  is  considered  as 
meeting  the  requirements  for  quality  if: 

(1)  llie  prerequisite  requirements 
specified  in  §  2852.654  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Tables  QI  and  IV,  as 
applicable,  are  not  exceeded. 

(b)  On-line  grading.  A  portion  of 
production  is  considered  as  meeting  the 
requirements  for  quality  if: 

(1)  The  prerequisite  requirements 
speciHed  in  §  2852.654  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Tables  III  and  IV,  as 
applicable,  are  not  exceeded. 

(c)  Single  sample  unit.  Each  single 
sample  unit  submitted  for  quality 
evaluation  will  be  treated  individually 


Table  \.— Classification  of  Defects  (.Other  Than  Character) 


Quality  factor 

Classification 

Minor 

Major  Severe  Critical 

Indwidual  unit  coldr...„ . 

Fairly  vxell  colored  in  U.S.  Grades  A  and  B  only  (each . . . «... 

X  . . . 

unit). 

X  . 

.  X 

X  . 

Extraneous  veaetable  mate-  Each  oiece . . . .  . 

. . .  X 

rial. 

Table  W.— Classification  of  Character  Defects 

Reason-  Fairly 

Quality  factor  Defects  ably  good  good  Poor 


Character _ 


“B"  (each  unit) . 

"C"  (each  unit) . 

“Substandard"  (each  unit). 


X 


X 


X 
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and  is  considered  as  meeting  the 
requirements  for  quality  if; 

(1)  The  prerequisite  requirements 
speciRed  in  §  2852.654  are  met;  and 

(2)  The  Acceptable  Quality  Levels 
(AQL)  in  Tables  III  and  IV,  as 
applicable,  are  not  exceeded. 

(Agricultural  Marketing  Act  of  1946,  Secs. 
203, 205,  60  Stat.  1087,  as  amended,  1090,  as 
amended  (7  U.S.C.  1622, 1624]] 

Done  at  Washington,  DC,  on:  January  12, 
1981. 

Donald  L.  Houston, 

Administrator,  Food  Safety  and  Quality 
Service. 

IFR  Doc.  81-1548  Filed  1-15-81;  8:45  am) 

BILUNG  CODE  3410-DM-M 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  212 
[Docket  No.  ERA-R-80-26] 

Maximum  Lawful  Selling  Price  for 
Unleaded  Gasoline 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  adopts  two 
amendments  to  its  gasoline  price  rules. 
The  first  amendment  adopted  includes 
the  unleaded  gasoline  production 
incentive  in  the  “B”  factor  rather  than  in 
the  “H”  factor  to  make  clear  that  the 
increased  cost  passthrough  computed 
under  the  incentive  may  be  “banked” 
and  to  specify  its  sequence  of 
recoupment.  Second,  DOE  clarifies  that 
new  grades  of  unleaded  gasoline  may  be 
treated  as  separate  product  categories. 
effective  date:  January  9, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Webb  (Office  of  Public 
Information],  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-4055. 

Chuck  Boehl  (Office  of  Regulatory 
Policy),  Economic  Regulatory 
Administration,  Room  7116,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-4290. 

William  Mayo  Lee  or  William  Funk 
(Office  of  General  Counsel), 
Department  of  Eneigy,  Room  6A-127, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
6754  or  252-6736. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 
n.  Summary  of  Comments 


ni.  Discussion 

IV.  Amendment 

V.  Procedural  Requirements 

I.  Badkground 

On  August  15, 1980,  DOE  issued  a 
notice  of  proposed  rulemaking  (45  FR 
54694)  proposing  several  changes  to  the 
price  rules  for  unleaded  gasoline. 
Specifically  DOE  proposed:  (1)  That  all 
firms  be  permitted  the  option  of 
imputing  a  May  15, 1973  selling  price  for 
unleaded  gasoline;  (2)  several 
alternative  methods  of  imputing  the  May 
15, 1973  selling  price  for  all  grades  of 
unleaded  gasoline;  (3)  that  all  new 
grades  of  unleaded  gasoline  be 
considered  separate  product  categories; 
and  (4)  that  the  unleaded  gasoline 
production  incentive  be  included  in  the 
“A”  factor. 

Generally,  under  the  current  price 
regulations  the  maximum  lawful  price 
refiners  may  charge  for  unleaded 
gasoline  is  the  May  15, 1973  selling  price 
of  unleaded  gasoline  plus  increased 
product  and  non-product  costs.  In 
addition,  refiners  are  permitted  to 
recoup  additional  increased  costs  on 
gasoline  pursuant  to  the  unleaded 
gasoline  production  incentive  in 
§  212.83(j). 

If  a  refiner  did  not  sell  unleaded 
gasoline  on  May  15, 1973,  or  30  days 
prior  thereto,  the  maximum  lawful 
selling  price  for  unleaded  gasoline  is 
calculated  using  an  imputed  May  15, 

1973  selling  price  determined  pursuant 
to  §  212.112(b)(1).  This  imputed  selling 
price  is  the  wei^ted  average  selling 
price  charged  for  leaded  gasoline  on 
May  15, 1973,  of  the  same  or  nearest 
octane  as  the  imleaded  gasoline 
currently  sold,  plus  one  cent.  The 
additional  one  cent  is  intended  to  reflect 
the  additional  cost  associated  with 
producing  unleaded  gasoline. 

Pursuant  to  §  212.83(c}(l](i)(B]  refiners 
may  designate  difierent  fypes  and 
grades  of  gasoline  as  separate 
categories  within  the  product  category 
gasoline,  provided  such  types  and 
grades  have  consistently  and 
historically  been  designated  as  such  by 
the  refiner  and  not  disapproved  by  the 
DOE.  In  some  instances,  DOE  has  not 
disallowed  refiners  treating  new  grades 
of  imleaded  gasoline  as  separate 
product  categories. 

Finally,  refiners  are  permitted  to 
increase  the  amount  of  costs  which  may 
be  passed  through  in  gasoline  price 
increases  to  reflect  increased  production 
of  unleaded  gasoline  (44  FR  69594, 
December  3, 1979).  The  increased  costs 
are  permitted  refiners  which  produce 
more  unleaded  gasoline  than  the. 
national  average  or  than  they  refined  in 
the  corresponding  month  in  1978. 


n.  Summary  of  Comments 

Approximately  13  interested  parties 
testified  at  a  public  hearing  held  in 
Washington,  D.C.  on  September  24, 1980, 
and  approximately  26  finns  submitted 
written  comments  regarding  the 
proposals. 

The  majority  of  the  parties 
commenting  were  refiners.  While  they 
generally  supported  the  thrust  of  DOE'S 
proposals,  there  was  considerable 
disagreement  on  the  appropriate 
methods  to  impute  a  standard  base  price 
for  both  minimum  octane  and  higher 
grades  of  unleaded  gasoline.  Also  there 
were  suggestions  that  no  changes  in  the 
present  system  be  made  since  decontrol 
will  occur  no  later  than  September  30, 
1981. 

With  respect  to  the  various  proposals 
for  changing  the  method  of  imputing  the 
May  15, 1973  selling  prices,  most  refiners 
agreed  that  none  of  the  proposals 
adequately  reflected  the  increased  costs 
associated  with  producing  unleaded 
gasoline.  Some  refiners  stated  that  it 
would  be  impossible  to  determine  the 
per  octane  cost  for  producing  higher 
grades  of  unleaded  gasoline.  Several 
commenters  stated  that  in  establishing 
prices  often  there  is  only  an  indirect 
relationship  between  the  cost  of 
producing  a  product  and  its  selling  price. 

Most  of  the  refiners  that  impute  a  May 
15, 1973  unleaded  gasoline  selling  price 
with  reference  to  the  May  15, 1973 
selling  price  of  a  sub-regular  grade  of 
gasoline  supported  using  an  imputed 
selling  price  of  regular  leaded  gasoline 
instead  of  the  actual  selling  price  of  the 
sub-regular  grade  of  leaded  gasoline 
plus  one  cent  to  determine  the  May  15. 
1973  unleaded  selling  price. 

Commenters  favored  permitting 
refiners  which  sold  unleaded  on  May  15. 
1973,  to  have  the  option  of  imputing  a 
May  15, 1973  selliiig  price  for  unleaded 
gasoline.  Most  refiners  opposed 
amending  the  rules  to  require  all  refiners 
which  sold  unleaded  gasoline  in  May 
1973  to  impute  unleaded  base  selling 
prices. 

Commenters  supported  the  proposal 
to  eliminate  the  requirement  that  DOE 
approval  be  obtained  before  new  grades 
of  unleaded  gasoline  may  be  treated  as 
separate  product  categories. 

Many  refiners  supported  removing  the 
unleaded  production  incentive  from  the 
“H”  factor.  However,  most  commenters 
suggested  it  be  included  in  the  “B” 
factor  to  remove  any  confusion  over  the 
relationship  between  the  production 
incentive  and  the  gasoline  “tilt” 
provision  contained  in  the  “A”  factor. 


3828 


Federal  Register  /  Vol.  46.  No.  11  /  Friday,  January  16,  1961  /  Rules  and  Regulations 


III.  Discussion 

The  amount  of  increased  costs  that 
refiners  may  assign  to  gasoline  has 
increased  because  of  the  “tilt"  and  the 
unleaded  gasoline  production  incentive 
rules.  Moreover,  during  1980,  most 
refiners  were  unable  to  recover  a 
significant  amount  of  increased  costs 
attributable  to  gasoline.  It  appears  that 
cumulative  gasoline  banks  are  now 
approaching  $30  billion. 

The  elimination  of  the  equal 
application  rule  grants  refiners  greater 
pricing  flexibility  by  permitting  them  to 
recoup  increased  costs  allocated  to 
gasoline  as  they  deem  appropriate.  A 
refiner’s  aggregate  price  increases  will 
be  compared  to  total  increased  costs  to 
determine  compliance  with  the  price 
rules.  In  other  words,  the  primary 
limitation  on  a  refiner’s  allowable 
gasoline  price  increases  above  the  May 
15, 1973,  selling  price  is  that  the  total 
increased  costs  allocated  to  gasoline  for 
passthrough  may  not  be  exceeded.* 

DOE  believes  that  the  current  level  of 
refiner  “banks”  and  the  pricing 
flexibility  permitted  refiners  by 
elimination  of  the  equal  application  rule 
will  insure  that  refiners  have  an 
incentive  to  produce  sufficient 
quantities  of  unleaded  gasoline. 
Therefore,  DOE  does  not  believe  that 
additional  price  relief  is  necessary  at 
this  time.  Currently,  refiners  may 
allocate  increased  costs  to  meet 
competitive  factors.  Accordingly,  DOE  is 
terminating  this  rulemaking  with  respect 
to  all  the  proposals  concerning  the 
provisions  for  imputing  a  May  IS,  1973, 
selling  price  for  tmleaded  gasoline. 

IV.  Amendments 

The  elimination  of  the  equal 
application  rule  (45  FR  72626,  November 
3, 1980]  permits  refiners  to  allocate 
increased  costs  to  determine  maximum 
lawful  selling  prices  of  gasoline  as 
refiners  deem  appropriate.  Accordingly, 
refiners  may  allocate  increased  costs 
within  their  historical  categories  of 
gasoline  at  their  discretion. 
Consequently,  the  limitations  in  the 
provision  in  §  212.83{cKl]{i]{B)  regarding 
separate  categories  of  gasoline  within 
the  gasoline  product  categories  are 
meaningless  with  respect  to  the 
allocation  of  increased  costs  to 
determine  maximum  lawful  selling 
prices  and,  therefore,  are  being  deleted. 
Refiners  may  allocate  increased  costs  to 
all  types  and  grades  of  gasoline, 
regardless  of  when  they  were  first 


'  Section  212a3(c)(lHC)  prohibits  refiners  from 
charging  in  retail  sales  at  a  retail  outlet  more  than 
17.7  cents  per  gallon  over  the  price  charged  by  the 
retiner  in  its  nearest  DTW  price  to  an  Independent 
retailer. 


produced,  as  the  refiner  deems 
appropriate. 

"The  other  amendment  DOE  is 
adopting  today  is  technical  in  nature. 
DOE  is  deleting  the  unleaded  production 
incentive  from  the  “H”  factor  and 
including  it  in  the  “B”  factor. 

’The  purpose  of  the  amendment  is  to 
clarify  that  recouped  costs  derived  from 
the  incentive  may  be  “banked”  and  to 
specify  their  exact  order  of  recoupment. 
By  removing  the  incentive  from  the  “H” 
factor  any  ambiguities  regarding 
“banks”  and  sequence  of  recoupment 
are  eliminated.  'The  production  incentive 
is  included  in  the  “B”  factor  rather  than 
the  “A”  factor  to  remove  any  confusion 
regarding  the  treatment  of  the 
production  incentive  and  the  “tilt”  rule. 

V.  Procedural  Requirements 

A.  FERC  Review 

Under  Section  404(a]  of  the 
Department  of  Energy  Oiganization  Act, 
Pub.  L.  95-91  (DOE  Act),  die  proposed 
rule  was  referred  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  a 
determination  as  to  whether  it  may 
significantly  affect  any  functions  within 
the  jurisdiction  of  the  FERC  under 
Section  402  (a)(1),  (b),  and  (c)(1)  of  the 
DOE  Act.  The  F^C  has  decided  to 
make  such  a  determination. 

B.  NEPA  Review 

Under  DOE’s  Proposed  Guidelines  for 
Compliance  with  the  National 
Environmental  Policy  Act  (44  FR  42136, 
July  18, 1978)  the  DOE  has  determined 
that  the  adoption  of  this  rule  is  not  a 
major  federal  action  significantly 
affecting  the  quality  of  the  environment. 
Thus  the  preparation  of  an 
environmental  impact  statement  is  not 
required. 

C.  Effective  Date 

The  provisions  of  5  U.S.C.  section 
553(d)  generally  require  that  only 
substantive  rules  may  not  be  made 
effective  less  than  30  days  following 
publication  of  the  rule.  In  this  instance, 
the  rule  is  not  substantive  in  nature,  so 
DOE  is  making  the  rule  effective  the  day 
it  is  issued. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  751  et  seq..  Pub.  L  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L  94-99,  Pub. 

L  94-133,  Kb.  L.  94-163,  and  Pub.  L.  94-385: 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq.,  Pub.  L  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  S  6201  et  seq.. 
Pub.  L.  94-163,  as  amended.  Pub.  L  94-385, 
Pub.  L.  95-7a  Pub.  L  95-619,  and  Pub.  L.  96- 
30;  Department  of  Energy  Organization  Act, 
42  U.S.C  7101  et  seq..  Pub.  L  95-91,  Pub.  L 
95-509,  Pub.  L  95-619,  Pub.  L  95-620,  and 


Pub.  L.  95-621:  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing.  Part 
212,  Chapter  II  of  Title  10  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below  effective  the  date  this  rule  is 
issued. 

Issued  in  Washington,  D.C.,  January  9, 
1981. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

1.  Section  212.83(c)(l)(i)(B)  is  revised 
to  read  as  follows; 

§  212.83  Price  rule. 

***** 

(c)  Allocation  of  increased  costs. 

*  *  * 

(1)  Allocation  of  increased  costs 
incurred  in  the  period  “t” — 

(1)  *  *  * 

***** 

(B)  Notwithstanding  any  other 
provision  of  this  subpart,  for  purposes  of 
this  section,  a  refiner  may  designate  as 
categories  within  the  product  gasoline 
different  types  (unleaded  gasoline  as 
differentiated  from  leaded  gasoline]  and 
grades  (differentiated  by  octane 
number],  if  the  categories  so  designated 
by  the  refiner  represent  discrete 
gasoline  types  and  grades.  In 
apportioning  the  total  amount  of 
increased  costs  allocable  to  gasoline 
among  categories  of  gasoline,  a  refiner 
may  apportion  amounts  of  increased 
costs  to  a  particular  category  of  gasoline 
in  whatever  amounts  it  deems 
apprc^riate. 

***** 

2.  Section  212.83(c)(2)(iii)(C)  The  "B" 
factor  is  revised  in  the  definition  of  “Bi’'* 
to  read  as  follows: 

§  212.83  Price  rule. 
***** 

[c)  Allocation  of  increased  costs.  *  *  * 

(2)  Formulae.  *  *  * 

(iii)  Definitions.  *  *  * 

(C)  The  "B” factor. 

***** 

“B/”  is  the  total  increased  cost  of  the 
specific  covered  product  or  products  of 
the  type  “i”  purchased  or  landed  in  the 
period  “t,”  provided-such  cost  is  not 
included  in  computing  “Ai.”  ’The  cost  of 
a  specific  covered  product  or  products 
of  the  type  “i”  shall  include  the  cost  of  a 
product  or  products  not  of  the  type  “i” 
which  was  a  covered  product  as  of  May 
31, 1976  and  is  purchased  and  defined  or 
blended,  that  is  attributable  to  the 
production  of  the  covered  product  or 
products  of  the  type  “i.”  Beginning 
December  1, 1979,  with  respect  to 
category  “i”  =  3,  the  cost  of  gasoline 
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shall  include  materials  and  compoimds, 
including  catalyst,  alcohol,  and  process 
chemicals,  that  are  purchased  and 
refined  or  blended  and  are  attributable 
to  the  production  of  gasoline.  The  cost 
and  quantity  of  covered  products 
purchased  or  landed  that  are  consumed 
as  refinery  fuel  shall  be  excluded  from 
this  aniount.  Effective  January  9, 1981, 
“Bi'''”  shall  include  the  unleaded  gasoline 
production  incentive  found  in  §  212.83(j]. 

Where:  cl®  =  The  total  cost  of  a 
covered  product  cr  products  of  the  type 
“i”  purchased  or  landed  in  the  period 
“o”. 

cF  =  The  total  cost  of  a  covered 
product  or  products  of  the  type  “i” 
purchased  or  landed  in  the  period  “t”. 

ql®  =  The  total  quantity  or  volume  of 
a  covered  product  or  products  of  the 
type  “i”  purchased  or  landed  in  the 
period  “o”. 

qF  =  The  total  quantity  or  volume  of 
a  covered  product  of  the  type  “i” 
purchased  or  landed  in  the  period  *‘t”. 

Yi  =  The  lowest  price  at  or  above 
[below]  which  at  least  10  percent  of  the 
product  or  products  of  type  “i”  were 
priced  in  transactions  during  the  oionth 
of  May  1973,  or,  if  no  transactions 
occurred  in  that  month,  the  month  next 
preceding  May  1973  in  which  such 
transactions  occurred. 

*  «  *  *  « 

3.  Section  212.83(c)(2)(iii](G}  The  “H” 
factor  is  revised  to  read  as  follows: 

§  212.83  Price  rule. 
***** 

{c)  Allocation  of  increased  costs.  *  *  * 
(2)  Formulae.  *  *  * 

(iiij  Definitions.  *  *  * 

(G)  The  “H”  Factor. 

“H,*’”  =  For  i=l,  i=2,  and  i=4,  the 
portion,  if  any,  of  the  total  dollar  amount 
available  in  the  period  "u"  for  inclusion 
in  price  adjustments  to  the  product  of 
the  type  “i”  that  pursuant  to  paragraphs 
(d)  or  (e)  of  this  section  the  reflner  elects 
to  include  in  prices  of  gasoline  for  the 
period  “u”  (in  which  case  “Hi"”  shall  be 
subtracted);  for  “i”=3,  the  portion,  if 
any,  of  the  total  dollar  amount  available 
in  the  period  “u”  for  inclusion  in  price 
adjustments  to  No.  2  oils,  aviation  jet 
fuel,  or  general  refinery  products  that 
pursuant  to  paragraphs  (d)  or  (e)  of  this 
section  the  refiner  elects  to  include  in 
the  price  of  gasoline  for  the  period  “u” 
(in  which  case  “Hi"”shall  be  added). 
***** 

[FR  Doc.  81-1743  Filed  1-15-81: 8:45  am) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  for 
Consumer  Appliances  Under  the 
Energy  Policy  and  Conservation  Act; 
Technical  Correction  to  Ranges  of 
Comparability 

agency:  Federal  Trade  Commission. 
ACTION:  Technical  corrections  to  final 
rule  and  comparability  ranges. 

SUMMARY:  On  November  19, 1979,  the 
Federal  Trade  Commission  issued  a 
final  rule  that  requires  the  disclosure  of 
energy  efficiency  informatioq  for  the 
following  categories  of  appliances: 
refrigerators  and  refrigerator-freezers, 
freezers,  dishwashers,  clothes  washers, 
water  heaters,  room  air  conditioners  and 
furnaces.  Section  305.8  of  the  rule 
requires  affected  members  of  the 
appliance  industry  to  submit  to  the 
Commission  information  relating  to  the 
energy  cost  or  energy  efficiency  rating  of 
covered  appliances.  Using  this 
information,  the  Commission  published  * 
the  ranges  of  energy  cost  or  energy 
efficiency  ratings  for  the  appliances 
covered  by  the  rule.  This  information 
was  to  be  used  by  the  industry  to 
prepare  required  labels  and  fact  sheets. 

After  publication  of  the  ranges,  the 
Commission  discovered  certain 
technical  errors,  and  published 
corrections  on  March  25, 1980.  The 
Commission  found  that  the  information 
published  on  March  25  contained  errors 
in  the  furnace  ranges  that  were  not 
ascertainable  prior  to  publication,  and 
published  corrections  on  April  17, 1980. 

The  Commission  has  found  that  the 
refrigerator  and  refrigerator-freezer 
ranges  published  on  April  17  also 
contain  errors.  This  notice  corrects 
those  errors. 

A  provision  in  section  326(c)  of  the 
Energy  Policy  and  Conservation  Act 
prohibits  the  Commission  from  requiring 
that  labels  be  changed  to  reflect  revised 
tables  of  ranges  more  often  than 
annually.  Consequently,  any  changes 
made  to  required  labels  in  response  to 
this  notice  would  be  purely  voluntary. 
EFFECTIVE  DATE:  These  corrections  are 
effective  on  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  202-724-1491  or  Lucerne  D. 
Winfrey,  202-724-1453,  Attorneys,  '' 
Federal  Trade  Commission,  414 11th 
Street  NW.,  Washington,  D.C.  20580. 


'4S  FR  13998,  March  3. 1980. 


SUPPLEMENTARY  INFORMATION:  The 

Commission  published  the  final  rule  on 
November  19, 1979  (44  FR  66466). 
Information  respecting  the  annual 
ranges  of  comparability  was  published 
in  the  Federal  Register  on  Monday, 
March  3, 1980  (45  FR  13998],  Tuesday, 
March  25, 1980  (45  FR  19520)  and  on 
Thursday,  April  17, 1980  (45  FR  26036). 
The  published  ranges  are  applicable  to 
refrigerators  and  refrigerator-freezers, 
freezers,  dishwashers,  clothes  washers, 
water  heaters,  room  air  conditioners  and 
furnaces.  Appendix  Al-  Refrigerators, 
and  Appendix  A2-  Refrigerator-freezers 
have  been  corrected  so  that  the  ranges 
of  comparability  for  these  products  now 
more  accurately  reflect  all  of  the 
information  submitted  by  industry 
members  prior  to  the  submission 
deadline  of  January  21, 1980. 


k\.— Refrigerators 


Manufacturer's  rated  total  refrigeraled 
volutne  in  cubic  feel 


ftangeaal 
estirnafed 
yearly  energy 
costs* 
electricity 


Low 

High 

$16 

$25 

2.5  to  4.4 _  - 

_  .  20 

31 

4>»tnfi4 

. .  22 

31 

fiStnR4 

_  22 

23 

RR  to)  104 

77 

3S 

10.5  to  12.4 . 

.  24 

37 

12.5  to  14.4 

26 

41 

(■» 

53 

16.5  and  over . 

53 

‘No  data  submitted. 


k2.—Refrigerators-Freezers 


Manufacturer’s  rated  total  lefngeiafed 
volume  in  cubic  feet 


Ranges  ol 
estimaled 
yearty  energy 
costs. 
eloctricay 


Low 

High 

$27 

$38 

10.5  to  12.4.... 

31 

60 

12.5  to  14.4.... 

31 

89 

14.5  to  16.4.... 

33 

92 

16.5  to  18.4 

.  45 

88 

18.5  to  20.4 . . 

58 

91 

20.5  to  22.4 

69 

22.5  to  24.4 

83 

94 

24.5  to  26.4 . . 

78 

109 

26.5  to  28.4 . 

94 

94 

28.5  and  over _ 

- ft 

o 

■  No  data  submitted. 

By  direction  of  the  Commission. 
Carol  M.  Thomas. 

Secretary. 

|FR  Doc.  81-1745  Filed  1-15-81: 8-45  am, 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  282 

[Docket  No.  RM81-9] 

Rule  Adopting  Revised  Alternative 
Fuel  Price  Ceilings  for  the  State  of 
Kentucky;  Public  Hearing 

Issued  January  12, 1981. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

action:  Notice  of  public  hearing. 

summary:  On  December  24, 1980,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  an  Interim  Rule  (48 
Fed.  Reg.  2036)  in  Docket  No.  RM81-9 
revising  the  alternative  fuel  price 
ceilings  for  the  State  of  Kentucky  under 
the  Natural  Gas  Policy  Act  of  1978.  The 
Commission  has  received  a  request  for  a 
public  hearing  in  Docket  No.  SA81-9 
wherein  interested  persons  would  have 
the  opportunity  to  make  oral 
presentations  of  their  views  on  the 
interim  rule.  Pursuant  to  this  request,  the 
Commission  has  scheduled  a  public 
hearing  to  be  held  on  January  19, 1981, 
at  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  Hearing 
Room  A. 

DATES:  The  public  hearing  will  be  held 
on  January  19, 1981, 10:00  a.m. 
ADDRESSES:  The  public  hearing  will  be 
held  at:  Hearing  Room  A,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Delude,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  (202)  357-9095 

Alice  Fernandez,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  (202)  357-9095 
Kenneth  F.  Plumb, 

Secretary. 

im  Doc.  81-1722  Filed  1-15-81;  8:45  am| 

BILLING  CODE  6450-e5-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  656 

Labor  Certification  Process  for  the 
Permanent  Employment  of  Aliens  In 
the  United  States;  Correction 

agency:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  an 
error  in  a  final  rule  on  the  permanent 
alien  labor  certification  process, 
published  December  19, 1980  (45  FR 
83926). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Aaron  Bodin,  Division  of  Labor 
Certifications.  Telephone:  202-376-6295. 
SUPPLEMENTARY  INFORMATION:  This 
document  corrects  an  error  contained  in 
the  final  rule  on  the  permanent  alien 
labor  cretification  process,  published  at 
45  FR  83926  (December  19, 1980).  In  the 
final  rule,  the  word  “shall"  in  the 
introductory  language  to  20  CFR 
656.21(b)  was  ch^ged  incorrectly  to  the 
word  “may”.  See  45  FR  83939. 

Accordingly,  the  Employment  and 
Training  Administration  is  correcting 
the  introductory  language  to  20  CFR 
656.21(b)  to  read  as  follows: 

§  656.21  Basic  labor  certification  process. 
***** 

(b)  Except  for  labor  certification 
applications  involving  occupations 
designated  for  special  handling  (see 
§  656.21a)  and  Schedule  A  occupations 
(see  §  §  656.10  and  656.22),  the  employer 
shall  submit  as  a  part  of  every  labor 
certification  application,  on  the 
Application  for  Alien  Employment 
Certification  form  or  in  attachments,  as 
appropriate,  the  following  clear 
documentation: 

***** 

Signed  in  Washington,  D.  C.,  this  9th  day  of 
January,  1981. 

Ernest  G.  Green, 

Assistant  Secretary  for  Employment  and 
Training. 

[FR  Doc.  81-1632  Filed  1-15-81:  8:45  am] 

BILLING  CODE  4SI0-3a-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  80F-0164] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers;  4- 
[[4,6-Bls(Octylthlo)-S-T  riazin-2- 
yl]amino>2,6-di-Tert-Butylphenol 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  4-[[4,6-bis(Octylthio)-s- 
triazin-2-yl]amino]-2,6-di-ter/- 
butylphenol  as  an  antioxidant  and 
thermal  stabilizer  for  styrene  block 
copolymers,  polystyrene,  and  rubber- 
modified  polystyrene  polymers.  Ciba- 
Geigy  Corp.  petitioned  for  this  use. 
DATES:  Effective  January  16, 1981; 
objections  by  February  17, 1981. 
ADDRESS:  Written  objections  to  the 
Hearing  Glerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  W.  Lipien,  Bureau  of  Foods  (HFF- 
334).  Food  and  Drug  Administration,  200 
G  St.  SW.,  Washington,  D.C.  20204,  202- 
472-5740. 

SUPPLEMENTARY  INFORMATION:  FDA 
issued  a  notice  in  the  Federal  Register  of 
June  10, 1980  (45  FR  39340)  announcing 
that  a  food  additive  petition  (FAP 
OB3509)  had  been  filed  by  Giba-Geigy 
Gorp.,  Ardsley,  NY  10502,  proposing  that 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  GFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  4-[[4,6-bis(Octylthio)-s- 
triazin-2  -yl)  aminoJ-2,6-di-f  er/- 
butylphenol  as  an  antioxidant  and 
thermal  stabilizer  for  styrene  block 
copolymers  complying  with  §  177.1810 
(21  CFR  177.1810)  and  polystyrene  and 
rubber-modified  polystyrene  polymers 
complying  with  §  177.1640  (21  CFR 
177.1640). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  §  178.2010  should  be 
amended  as  set  forth  below  to  include 
the  petitioned  additive. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201(s)  and 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s)  and  348))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1),  Part  178 
is  amended  in  §  178.2010(b)  by  inserting 
a  new  entry  alphabetically  in  the  table, 
to  read,  as  follows; 

§  178.2010  Antioxidants  and/or  stabilizers 
for  polymers. 


(b)  *  *  * 


Substances 


Limitations 


4-t  t4,6-Bis(octylthio)- 
s-triazin-2- 
yl3amino]-2,  &<li- 
/erf-butylphenol 
(CAS  Reg.  No. 
991-84-4). 


For  use  only.  1.  At  levels  not  to 
exceed  0.5  percent  by  weight  in 
styrene  block  copolymers  comply¬ 
ing  with  S  177.1810  of  this  chap¬ 
ter:  Provided,  That  the  finished 
styrene  block  copolymers  contact 
forxf  identiried  as  types  I,  II,  IV-B, 
VI,  Vll-B,  and  VIII  in  table  1  of 
{  176.17()(c)  Of  this  chapter  undor 
conditions  of  use  0,  E,  F.  and  G 
described  in  table  2  of 
§  176.170<c)  of  this  chapter. 

2.  At  levels  not  to  exceed  0.1  per¬ 
cent  by  weight  in  polystyrene  and 
njbber-modified  polystyrene  com¬ 
plying  with  $  177.1640  of  this 
chapter.  Provided,  That  the  fin¬ 
ished  polystyrene  and  rubber- 
modified  polystyrene  polymer  coiv 
tact  food  only  under  condilions  of 
use  0,  E,  F,  and  G  described  in 
table  2  of  f176.170<c)  of  this 
chapter. 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  February  17, 
1981  submit  to  the  Hearing  Clerk  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  written  objections  thereto  and 
may  make  a  written  request  for  a  public 
hearing  on  the  stated  objections.  Each 
objection  shall  be  separately  numbered 
and  each  numbered  objection  shall 
specify  with  particularity  the  provision 
of  the  regulation  to  which  objection  is 
made.  Each  numbered  objection  on 
which  a  hearing  is  requested  shall 
specincally  so  state;  failure  to  request  a 
hearing  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  that  objection.  Each 
numbered  objection  for  which  a  hearing 
is  requested  shall  include  a  detailed 
description  and  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  the  objection  in 
the  event  that  a  hearing  is  held;  failure 
to  include  such  a  description  and 
analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 


hearing  on  the  objection.  Four  copies  of 
all  documents  shall  be  submitted  and 
shall  be  identified  with  the  Hearing 
Clerk  docket  number  found  in  brackets 
in  the  heading  of  this  regulation. 
Received  objections  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Effective  date.  This  regulation 
becomes  effective  January  16. 1981. 
(Secs.  201(s]  and  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(s)  and  348)) 

Dated:  January  12, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs, 

|FR  Doc.  81-1661  Filed  1-lS-Bl:  8:45  ani| 

BILUNG  CODE  4110-03-H 


21  CFR  Parts  430, 436  and  442 
[Docket  No.  80N-0285] 

Antibiotic  Drugs;  Cefaclor 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  amends  the 
antibiotic  drug  regulations  to  provide  for 
the  certification  of  a  new  antibiotic  drug, 
cefaclor.  The  manufacturer  has  supplied 
sufHcient  data  and  information  to 
establish  its  safety  and  efficacy. 

DATES:  Effective  January  16. 1981. 
Comments  by  February  17, 1981. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk’s  office)  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Eckert,  Bureau  of  Drugs  (HFD-140), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  providing  for 
the  certification  of  a  new  antibiotic  drug, 
cefaclor.  The  agency  concludes  that  the 
data  supplied  by  the  manufactwer 
concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  used  as  directed  in  the 
labeling  and  that  the  regulations  should 
be  amended  in  Parts  430,  436,  and  442 
(21  CFR  Parts  430,  436,  and  442)  to 
provide  for  its  certification. 


The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(22)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Thus,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

■Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  507,  59 
Stat.  463  as  amended  (21  U.S.C.  357)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.1),  Parts  430,  436,  and  442  are 
jimended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  amended  in  Subpart  A  as 
follows: 

a.  In  §  430.5  by  adding  new  paragraph 

(a) (66)  and  new  paragraph  (b)(66)  to 
read  as  follows: 

§  430.5  Definitions  of  master  and  working 
standards. 

(a)  *  *  ‘ 

(66)  Cefaclor.  The  term  "cefaclor 
master  standard”  means  a  specific  lot  of 
cefaclor  that  is  designated  by  the 
Commissioner  as  the  standard  of 
comparison  in  determining  the  potency 
of  the  cefaclor  working  standard. 

(b) *  *  * 

(66)  Cefaclor.  The  term  “cefaclor 
working  standard”  means  a  specific  lot 
of  a  homogeneous  preparation  of 
cefaclor. 

b.  In  §  430.6  by  adding  new  paragraph 

(b) (68)  to  read  as  follows: 

§  430.6  Definitions  of  the  terms  "unit”  and 
“microgram”  as  applied  to  antibiotic 
substances. 

*  *  *  *  « 

(b)*  *  • 

(68)  Cefaclor.  The  term  “microgram” 
applied  to  cefaclor  means  the  cefaclor 
activity  (potency)  contained  in  1.0493 
micrograms  of  cefaclor  master  standard. 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

2.  Part  436  is  amended  in  S  436.105  (a) 
and  (b)  by  alphabetically  inserting  a 
new  item  into  the  respective  tables^  as 
follows: 

§  436.105  Microbiological  agar  diffusion 
assay. 

*  *  «  *  # 

(a)  *  *  * 
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Media  to  be  used 

Milliliters  of 

suggested 

(as  listed  by 

media  to  be  used 

volume  of 

Incuba¬ 

medium  number 

in  the  base  and 

'•Vir 

standardized 

tion 

in;  436.102(b)) 

seed  layers 

Test 

inoculum  to 

temper¬ 

Antibiotic 

.  organism 

be  added  to 

ature 

Base  Seed 

Base  Seed 

each  100 

for  the 

layer  layer 

layer  layer 

milliliters 

plates 

of  seed  agar 

UHUHters  Degrees  C. 


Celaclor . i .  2  1  21  5  A  0.05  36-37.5 


(b)  *  ‘  * 

‘ 

* 

• 

• 

AntibioliC 

Working  standard  stock  solutions 

Standard  response  line  concentrations 

Drying 
conditions 
(method 
number  as 
listed  in 
§436.200) 

Initial 

solvent 

Diluent  (solution 
number  as  Nsted  in 
§  436.101(a)) 

Final  concentration 
units  or  milligrams 
per  miililiter 

Storage  time  under 
refrigeration 

Dil¬ 

uent 

Rnal  cortcentrations, 
units  or  micrograms 
of  antibiotic  activity 
par  milliliter 

. 

. 

. 

. 

. 

. 

.  1 . 

t 

3.2.  4.0.  5.0.  6.25.  7.81  pg. 

* 

* 

.  * 

*  « 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

3.  Part  442  is  amended: 

a.  In  Subpart  A  by  adding  new  §  442.4 
to  read  as  follows: 

§  442.4  Cefaclor  monohydrate. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Cefaclor  monohydrate  is  the 
monohydrate  form  of  (6R,  7R)-7-[{R)-2- 
amino-2-phenylacetamido]-3-chloro-8- 
oxo-5-thias-l-azabicycloj4.2.0]oct-2-ene- 
2-carboxylic  acid.  It  is  so  purified  and 
dried  that: 

(1)  Its  potency  is  not  less  than  860 
micrograms  and  not  more  than  1,050 
micrograms  of  cefaclor  per  milligram  on 
an  “as  is”  basis. 

(ii)  Its  moisture  content  is  not  less 
than  3.0  percent  and  not  more  than  8.0 
percent. 

(iii)  Its  pH  in  an  aqueous  suspension 
containing  25  milligrams  per  milliliter  is 
not  less  than  3.0  and  not  more  than  4.5. 

(iv)  It  gives  a  positive  identity  test. 

(v)  It  is  crystalline. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  moisture,  pH, 
identity,  and  crystallinity. 


(ii)  Samples  required:  10  packages, 
each  containing  approximately  300 
milligrams. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Use  either  of  the  following 
methods;  however,  the  results  obtained 
from  the  hydroxylamine  colorimetric 
assay  shall  be  conclusive. 

(i)  Microbiological  agar  diffusion 
assay.  Proceed  as  directed  in  §  436.105 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Dissolve  an  accurately 
weighed  sample  in  sufficient  1  percent 
potassium  phosphate  buffer,  pH  6.0 
(solution  1),  to  obtain  a  stock  solution 
containing  1  milligram  of  cefaclor  per 
milliliter  (estimated).  Further  dilute  an 
aliquot  of  the  stock  solution  with 
solution  1  to  the  reference  concentration 
of  5.0  micrograms  of  cefaclor  per 
milliliter  (estimated). 

(ii)  Hydroxylamine  colorimetric 
assay,  ^oceed  as  directed  in 

§  442.40(b)(l)(ii)  of  this  chapter,  except 
prepare  the  working  standard  and 
sample  solutions  and  calculate  the 
cefaclor  content  as  follows: 

(o)  Preparation  of  working  standard 
solution.  Dissolve  and  dilute  an 
accurately  weighed  portion  of  die 
cefaclor  working  standard  in  sufficient 
O.lM  potassium  phosphate  buffer,  pH  4.5 
(as  described  in  §  43e.l01(a)(4)  of  this 
chapter)  to  obtain  a  concentration  of  1 
milligram  of  cefaclor  per  milliliter. 


(b)  Preparation  of  sample  solution. 
Dissolve  an  accurately  weighed  portion 
of  the  sample  in  sufficient  O.lM 
potassium  phosphate  buffer,  pH  4.5  (as 
described  in  §  436.101(a)(4)  of  this 
chapter)  to  obtain  a  concentration  of  1 
milligram  of  cefaclor  per  milliliter. 

(c)  Calculations.  Calculate  the 
cefaclor  content  in  micrograms  per 
milligram  as  follows: 

Micrograms  of  cefaclor 

per  milligram  of  sample  -  _ 


where: 

Au  =  Absorbance  of  sample  solution; 

Pa  =  Potency  of  working  standard 

solution  in  micrograms  per  milliliter; 
As  s=  Absorbance  of  working  standard 
solution; 

Wu  —  Milligrams  of  sample  per  milliliter 
of  sample  solution. 

(2)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 

(3)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  an 
aqueous  suspension  containing  25 
milligrams  per  milliliter. 

(4)  Identity.  Proceed  as  directed  in 
§  436.211  of  this  chapter,  using  the 
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sample  preparation  described  in 
paragraph  (b)(2)  of  that  section. 

(5)  Crystallinity.  Proceed  as  directed 
in  §  436.303(a)  of  this  chapter. 

b.  In  Subpart  B  by  adding  new 
§§  442.104, 442.104a.  and  442.104b  to 
read  as  follows: 

§  442.104  Cefaclor  nHHiohydrate  oral 
dosage  forms. 

§  442.104a  Cefaclor  monohydrate 
capsules. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity  Cefaclor  monohydrate 
capsules  are  composed  of  cefaclor 
monohydrate  and  one  or  more  suitable 
and  harmless  lubricants  and  diluents 
enclosed  in  a  gelatin  capsule.  Each 
capsule  contains  cefaclor  monohydrate 
equivalent  to  either  250  milligrams  or 
500  milligrams  of  cefaclor.  Its  potency  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  120  percent 
of  the  number  of  milligrams  of  cefaclor 
that  it  is  represented  to  contain.  Its 
moisture  content  is  not  more  tham  8.0 
percent.  The  cefaclor  monohydrate  used 
conforms  to  the  standards  prescribed  by 
§  442.4(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Residts  of  tests  and  assays  on: 

(o)  The  cefaclor  monohydrate  used  in 
making  the  batch  for  potency,  moisture. 
pH.  identity,  and  crystallinity. 

(h)  The  batch  for  potency  and 
moisture. 

(ii)  Samples  required: 

(a)  The  cefaclor  monohydrate  used  in 
making  the  batch:  10  packages,  each 

•  containing  approximately  300 
milligrams. 

(6)  The  batch:  A  minimum  of  30 
capsules. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 

§  442.40(b)(l)(ii)  of  this  chapter,  except 
prepare  the  working  standard  and 
sample  solutions  and  calculate  the 
potency  of  the  sample  as  follows: 

(i)  Preparation  of  working  standard 
solution.  Dissolve  and  dilute  an 
accurately  weighed  portion  of  the 
cefaclor  working  standard  in  sufficient 


0.lAf  potassium  phosphate  buffer,  pH  4.5 
(as  described  in  §  436.101(a)(4)  of  ^s 
chapter)  to  obtain  a  concentration  of  1 
milligram  of  cefaclor. 

(ii)  Preparation  of  sample  solution. 
Place  one  capsule  into  a  high-speed 
glass  blender  jar  containing  sufficient 
O.lAf  potassium  phosphate  buffer.  pH  4.5 
(as  described  in  §  436.101(a)(4)  of  tUs 
chapter)  to  obtain  a  concentration  of  1 
milligram  per  milliliter.  Filter  a  portion 
to  be  used  through  a  10-micron  filter. 

(iii)  Calculations.  Calculate  the 
cefaclor  content  in  milligrams  per 
capsule  as  follows: 

Hllllcraoss  of  c«f«elor  *  4 

per  caoaule  • 

4.  X  1,000 

where: 

Au  =  Absorbance  of  sample  solution; 

Pa  =  Potency  of  working  standard  in 
micrograms  per  milliliter; 

A,  —  Absorbance  of  working  standard 
solution; 

d  =  Dilution  factor  of  the  sample. 

(2)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 

§  442.104b  Cefaclor  monotiydrata  for  oral 
suspension. 

(a)  Requirements  for  certification — (1 J 
Standards  of  identity,  strength,  quality, 
and  purity.  Cefaclor  monohydrate  for 
oral  suspension  is  cefaclor  monohydrate 
with  one  or  more  suitable  and  harness 
diluents,  buffer  substances,  colorings 
and  flavorings.  When  reconstituted  as 
directed  in  the  labeling,  each  milliliter 
contains  cefaclor  monohydrate 
equivalent  to  25  milligrams  or  50 
milligrams  of  cefaclor.  Its  potency  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  120  percent 
of  the  number  of  milligrams  of  cefaclor 
that  it  is  represented  to  contain.  Its 
moisture  content  is  not  more  than  2.0 
percent.  Wlien  reconstituted  as  directed 
in  the  labeling,  its  pH  is  not  less  than  2.5 
and  not  more  than  4.5.  The  cefaclor 
monohydrate  used  conforms  to  the 
standards  prescribed  by  §  4442.4(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(a)  The  cefaclor  monohydrate  used  in 


making  the  batch  for  potency,  moisture, 
pH,  identity,  and  crystallinity. 

(b)  The  batch  for  potency,  moisture, 
andpR 

(ii)  Samples  required: 

(a)  The  cefaclor  monohydrate  used  in 
making  the  batch:  10  packages,  each 
containing  approximately  300 
milligrams. 

(b)  The  batch:  A  minimum  of  six 
immediate  containers. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 
S  442.40(b)(l)(ii)  of  this  chapter,  except 
prepare  the  working  standard  and 
sample  solutions  and  calculate  the 
potency  of  the  sample  as  follows: 

(1)  Preparation  of  working  standard 
solution.  Dissolve  and  dilute  an 
accurately  weighed  portion  of  the 
cefaclor  worki^  standard  in  sufficient 
0.lAf  potassium  phosphate  buffer,  pH  4.5 
(as  described  in  §  436.101(a)(4)  of  this 
chapter)  to  obtain  a  concentration  of  1 
milligram  of  cefaclor. 

(ii)  Preparation  of  sample  solution. 
Reconstitute  the  sample  as  directed  in 
the  labeling.  Transfer  a  5.0-milliliter 
portion  into  an  appropriate-sized 
volumetric  flask  and  dilute  to  volume 
with  0.lAf  potassium  phosphate  buffer, 
pH  4.5  (as  described  in  §  436.101(a)(4)  of 
this  chapter)  to  obtain  a  concentration 
of  1  milligram  per  milliliter. 

(iii)  escalations.  Calculate  the 
cefador  content  as  follows: 

of  cofoelor  la  *  2*  *  1 

for  5  ■inilltor*  of  aanplo  •  _ _ 

4^  X  1,000 

where: 

Am = Absorbance  of  sample  solution: 

Pa = Potency  of  woriung  standard  in 
micrograms  per  milliliter. 

At =Abso^ance  of  working  standard 
solution; 

cf= Dilution  factor  of  the  sample. 

(2)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 

(3)  pH.  Proceed  as  directed  in 

§  438.202  of  this  chapter,  using  the  drug 
reconstituted  as  directed  in  the  labeling. 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  In 
accordance  with  the  conditions  for 
certification  in  section  507  of  the  act, 
FDA  permits  the  manufacturer  to  maiket 
this  drug  on  a  “release”  status  pending 
the  regulation’s  becoming  effective. 
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Because  this  regulation  is  not 
controversial  and  because  when 
effective  it  provides  notice  of  accepted 
standards  and  permits  earlier 
certification  of  regulated  products, 
notice  and  comment  procedure  and 
delayed  effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  amendment,  therefore,  is 
effective  upon  the  date  of  publication  in 
the  Federal  Register.  However, 
interested  persons  may,  on  or  before 
February  17, 1981,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments  on  this  rule.  Four 
copies  of  any  comments  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
office  between  9  a.m.  and  4  p.m., 

Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it,  request  a  hearing,  and 
show  reasonable  grounds  for  the 
hearing.  Any  person  who  decides  to 
seek  a  hearing  must  file  (1)  on  or  before 
February  17, 1981,  a  written  notice  of 
participation  and  request  for  hearing, 
and  (2)  on  or  before  March  17, 1981,  the 
data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
personjs]  who  request(s)  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order  must 
be  filed  in  four  copies,  identified  with 
the  docket  number  appearing  in  the 
heading  of  this  order  and  filed  with  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 


4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  office  of  the  Dockets 
Management  Branch,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  January  16, 1981. 

(Sec.  507,  59  Stat.  463  as  amended  (21  U.S.C. 
357)) 

Dated:  January  6, 1981. 

Mary  A.  McEniry, 

Assistant  Director  for  Regulatory  Affairs, 
Bureau  of  Drugs. 

|FR  Doc.  81-1306  Filed  1-15-81: 8:45  am) 

BILLING  CODE  411IH)3-M 


21  CFR  Parts  510  and  558 

Tylosin;  New  Animal  Drugs  for  Use  In 
Animal  Feeds 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  amends  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Indiana 
Farm  Bureau  Cooperative  Association, 
Inc.,  providing  for  safe  and  effective  use 
of  a  lO-grams-per-pound  tylosin  premix 
for  maldng  complete  swine  feeds,  and  to 
add  this  firm  to  the  list  of  approved 
NADA  sponsors. 

EFFECTIVE  DATE*.  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-136),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857, 301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Indiana 
Farm  Bureau  Cooperative  Association, 
Inc.,  120  E.  Market  St.,  Indianapolis,  IN 
46204,  is  sponsor  of  NADA  125>-226 
submitted  on  its  behalf  by  Elanco 
Products  Co,  The  NADA  provides  for 
use  of  a  premix  containing  10  grams  of 
tylosin  (as  tylosin  phosphate)  per  pound 
for  making  complete  swine  feeds  used  to 
increase  rate  of  weight  gain  and 
improve  feed  efficiency. 

Approval  of  this  NADA  relies  upon 
safety  and  effectiveness  data  contained 
in  Elanco  Products  Co.'s  approved 
NADA  12-491.  Use  of  the  data  in  NADA 
12-491  to  support  this  NADA  has  been 
authorized  by  Elanco.  This  approval 
does  not  change  the  approved  use  of  the 
drug.  Consequently,  approval  of  this 
NADA  poses  no  increased  human  risk 
from  exposure  to  residues  of  the  animal 
drug,  nor  does  it  change  the  conditions 


of  the  drug's  safe  use  in  the  target 
animal  species.  Accordingly,  under  Mre 
Bureau  of  Veterinary  Medicine's 
supplemental  approval  policy  (42  FR 
*  64367;  December  23, 1977),  approval  of 
this  NADA  has  been  treated  as  would 
an  approval  of  a  Category  II  supplement 
and  does  not  require  reevaluation  of  the 
safety  and  effectiveness  data  in  NADA 
12-491. 

Indiana  Farm  Bureau  Cooperative 
Association,  Inc.,  has  not  previously 
been  included  in  the  regulations  under 
the  list  of  approved  sponsors.  The 
regulations  are  amended  to  reflect  this 
approval  and  to  include  this  firm  in  the 
list  of  sponsors. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(formerly  the  Hearing  Clerk's  office) 
(HFA-305),  Food  and  Drug 
'Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(1)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i))).  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83),  Parts  510  and 
558  are  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  In  Part  510,  §  510.600  is  amended  by 
adding  a  new  sponsor  alphabetically  to 
paragraph  (c)(1)  and  numerically  to 
paragraph  (c)(2),  to  read  as  follows: 

§  510.600  Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

***** 

(c)  *  *  * 

(1)  *  *  * 

Firm  name  and  address 

Indiana  Farm  Bureau  Cooperative  Associ¬ 
ation,  Inc.,  120  E.  Market  St,  Irtoianapo- 

lis,  IN  46204  .  021502 
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(2)‘  •  * 


OieaftsWf  Rm  name  tnd  address 


021S02  Indiana  Farm  Bureau  Cooperative  Asaodation, 
Inc^  120  E.  Mattel  St.  hatanapoMa,  IN 
46204 

"  '  '  •  •  •  •  • 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

2.  In  Part  558,  §  558.625  is  amended  by 
adding  new  paragraph  (b)(76),  to  read  as 
follows: 

§558.625  Tylosin. 

«  •  «r  e  * 

(b)  *  *  • 

(76)  To  021502: 10  grams  per  pound; 
paragraph  (f](l)(vi)(a)  of  this  section. 

*  «  *  *  « 

Effective  dote.  This  regulation  is 
effective  January  16, 1981. 

(Sec.  512(i),  82  Stat.  347  (21  U.S.C.  360b(i])) 
Dated:  January  7, 1981. 

Gerald  B.  Guest, 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

[FR  Doc.  80-1305  Filed  1-15-81;  8:45  am] 
enjJMG  CODE  4110-03-M 


21  CFR  Parts  430,  436, 446 

(Docket  No.  80N-0304] 

Antibiotic  Drugs;  Meclocycline 
Sulfosaiicylate 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  amends  the 
antibiotic  drug  regulations  to  provide  for 


the  certification  of  a  new  antibiotic  drug, 
meclocycline  sulfosaiicylate.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  its 
safety  and  efficacy. 
dates:  Effective  January  16, 1981. 
Comments  by  February  17, 1981. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Cleric's  office)  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  Eckert,  Bureau  of  Drugs  (HFD-140), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rocdcville,  MD  20857,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  providimg  for 
the  certification  of  a  new  antibiotic 
drug,  meclocycline  sulfosaiicylate.  The 
agency  (includes  that  the  data  supplied 
by  the  manufacturer  on  meclocycline 
sulfosahcylate  are  adequate  to  establish 
its  safety  and  efficacy  when  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  Parts 
430, 436,  and  446  (21  CFR  Parts  430, 436, 
and  446)  to  provide  for  its  certification. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(22)  (proposed 
December  11, 1979;  44  FR  71742),  that 
this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  507,  59 
Stat.  463  as  amended  (21  U.S.C.  357)) 


and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.1),  Parts  430, 436,  and  446  are 
amended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  amended:  a.  In  §  430.5  by 
adding  paragraphs  (a)(70)  and  (b)(70)  to  . 
read  as  follows: 

§  430.5  Definitions  of  master  and  working 
standards. 

(a) **‘ 

(70)  Meclocycline.  TTie  term 
“meclocycline  master  standard”  means 
a  specific  lot  of  meclocycline  that  is 
designated  by  the  Commissioner  as  the 
standard  of  compeurison  in  determining 
the  potency  of  the  meclocycline  working 
standard. 

(b) *** 

(70)  Meclocycline,  The  term 
"meclocycline  working  standard”  means 
a  specific  lot  of  a  homogeneous 
preparation  of  meclocycline. 

b.  In  §  430.6  by  addi^  paragraph 
(b)(72)  to  read  as  folloyirs: 

§  430.6  Definitions  of  the  terms  “unit”  and 
“microgram”  as  applied  to  antibiotic 
substances. 

#  *  *  *  « 

(b)*** 

(72)  Meclocycline.  The  term 
"microgram”  applied  to  meclocycline 
means  the  meclocycline  activity 
(potency)  contained  in  1.0493 
micrograms  of  the  meclocycline  master 
standard. 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS  . 

2.  Part  436  is  amended: 

a.  In  §  436.106  (a)  and  (b)  by 
alphabetically  inserting  a  new  item  into 
the  respective  tables  as  follows: 


§  436.106  Microbiologicai  turbidimetric  assay. 


(a)  *  *  * 


Working  standard  stock  solutions 

—  Standard  response  line  concentrations 

Antiiiotic 

Drying  conditions 
(method  number  as 
listed  in  §436.200) 

Initial 

solvent 

0^Je^t  (solu¬ 
tion  number 
as  listed  in 
§436 101(a)) 

Final  conceiv 
(ration  units 
or  milligrams 
per  milliliter 

Storage  time 
under 
refrig¬ 
eration 

Diluent  (solu¬ 
tion  number 
as  listed  in 
§436.10t(a)) 

Final  concentratkms — urwts 
or  rmcrograms  o(  anMvotic 
activity  per  rnMiMer 

. 

• 

* 

. 

. 

• 

Mecloqrciinc' 


Not  dried. 


13 


_  1  mg. 


Use  same  day-.  DistiNed  water  -.  V.Oae,  0.054, 0  06. 0.067. 0.075 
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(b) 


•  •  * 


Antibiotic 


Medocyciine. 


b.  By  adding  new  §  436.329  to  read  as 
follows: 

§  436.329  Higtvpressure  liquid 
chromatographic  assay  for  medocyciine. 

(a)  Equipment.  A  suitable  high- 
pressure  liquid  chromatograph,  such  as 
a  Waters  Associates  Model  244  ^  or 
equivalent  equipped  with: 

(1  A  low  dead  volume  cell  8  to  20 
microliters; 

(2)  A  light  path  of  1  centimeter; 

(3)  A  suitable  ultraviolet  detection 
system  operating  at  a  wavelength  of  340 
nanometers; 

(4)  A  suitable  recorder  of  at  least  25.4 
centimeter  deflection; 

(5)  A  suitable  integrator; 

(6)  A  column  approximately  25 
centimeters  in  length  having  an  inside 
diameter  of  approximately  4  millimeters 
and  packed  with  a  suitable  reverse- 
phase  packing  such  as:  10  micrometer 
silica  gel  particles  bonded  to  octadecyl 
silane,  Vydac  201  TP  Reverse  Phase  *  or 
equivalent. 

(b)  Reagents — (1)  0.001M  Ammonium 
(ethylenedinitrilo)  tetraacetate.  Moisten 
293  milligrams  of  (ethylenedinitrilo) 
tetraacetic  acid  with  1  milliliter  of 
methanol  and  dissolve  in  7  milliliters  of 
concentrated  ammonium  hydroxide. 
Dilute  to  900  milliliters  with  distilled 
water,  adjust  the  pH  to  6.6  with  glacial 
acetic  '  and  dilute  to  1,000  milliliters 
with  disu.,.ed  water. 


'  AvailaUe  from:  Water  Associates,  Inc..  Maple 
St..  Milford,  MA 10757. 

‘Available  from:  The  Separations  Group.  16640 
Spruce  St..  Hesperia,  CA  02345. 


Suggested  volume 
MedNim  of  standardized 

Test  (nutitenl  inocutum  to  be  added  Incubation 

organism  broth)  to  each  100  temperature 

milliliters  of  medium 
*  (nutrient  broth) 

umniters  Degrees  C* 

A  3  0.2  36-37.5 


(2)  Mobile  phase.  Mix  150  milliliters  of 
tetrahydrofuran  (high-pressure  liquid 
chromatography  grade)  with  850 
milliliters  of  Q.OOIM  ammonium 
(ethylenedinitrilo)  tetraacetate.  Filter 
the  mobile  phase  through  a  suitable 
glass  fiber  filter  or  equivalent  that  is 
capable  of  removing  particulate 
contamination  to  1  micron  in  diameter. 
Degas  the  mobile  phase  just  prior  to  its 
introduction  into  the  chromatograph 
pumping  system. 

(c)  Operating  conditions.  Perform  the 
assay  at  ambient  temperature  with  a 
typical  flow  rate  of  0.8  milliliter  per 
minute.  Use  a  detector  sensitivity  setting 
that  gives  a  peak  height  for  the  reference 


standard  that  is  at  least  50  percent  of 
scale.  The  minimum  between  peaks 
must  be  no  more  than  2  millimeters 
above  the  initial  baseline. 

(d)  Preparation  of  sample  and 
working  standard  solutions.  Accurately 
weigh  an  amoimt  of  sample  or  working 
standard  equivalent  to  approximately  25 
milligrams  of  medocyciine  into  a  50- 
milliliter  volumetric  fiask.  Dissolve  and 
dilute  to  volume  with  methanol  and  mix. 
Transfer  exactly  3.0  milliliters  of  this 
solution  to  a  25-milliliter  volumetric 
flask,  dilute  to  volume  with  mobile 
phase,  and  mix. 

(e)  Procedure.  Using  the  equipment, 
reagents,  and  operating  conditions  listed 
in  paragraphs  (a),  (b),  and  (c)  of  this 
section,  inject  10  microliters  of  the 
sample  or  working  standard  solution 
prepared  as  described  in  paragraph  (d) 
of  this  section  into  the  chromatograph. 
Allow  an  elution  time  sufficient  to 
obtain  satisfactory  separation  of 
expected  components.  The  elution  order 
is  void  volume,  oxytetracycline  (if 
present),  demeclocycline  (if  present), 
methacycline  (if  present),  and 
medocyciine, 

(f)  Calculations.  Calculate  the 
medocyciine  content  as  follows: 


potency  of  the 

Mlcrograma  of  milligrams  working  standard 

medocyciine  of  working  In  mlcrograms 

per  milligram  s  A  X  standard  X  per  milligram 

B  X  milligrams  of  sample 


where: 

A  =  Area  or  peak  height  of  the  sample  peak 
(at  a  retention  time  equal  to  that 
observed  for  the  standard); 

£=Area  or  peak  height  of  the  standard  peak. 

PART  446— TETRACYCLINE 
ANTIBIOTIC  DRUGS 

3.  Part  446  is  amended: 

a.  In  Subpart  A  by  adding  new 


§  446.42  to  read  as  follows: 

§  446.42  Medocyciine  sulfosalicylate. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Medocyciine  sulfosalicylate 
is  the  sulfosalicylate  salt  of  7-chloro-4- 
(dimethylamino)-l,4,4a,5,5a.6,11.12a- 
octahydro-3,5,10,12,12a-pentahydroxy-6- 
methylene-l,ll-dioxo-2- 


Federal  Register  /  Vol.  46,  No.  11  /  Friday.  January  16,  1981  /  Rules  and  Regulations 


3837 


harmless  cream  base.  Each  gram 
contains  meclocycline  sulfosalicylate 
equivalent  to  10  milligrams  of 
meclocycline.  Its  potency  is  satisfactory 
if  it  is  not  less  than  90  percent  and  not 
more  than  125  percent  of  the  number  of 
milligrams  of  meclocycline  that  it  is 
represented  to  contain,  the  meclocycline 
sulfosalicylate  used  conforms  to  the 
standards  prescribed  by  §  446.42(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(o)  irhe  meclocycline  sulfosalicylate 

used  in  making  the  batch  for  potency, 
moisture,  pH,  and  crystallinity. 

(h)  The  batch  for  potency. 

(ii)  Samples  required: 

(a)  The  meclocycline  sulfosalicylate 
used  in  making  the  batch:  10  packages, 
each  containing  approximately  300 
milligrams. 

(h)  The  batch:  A  minimum  of  five 
immediate  containers. 

(b)  Tests  and  methods  of  assay; 
potency.  Use  either  of  the  following 
methods:  however,  the  results  obtained 
fium  the  high-pressure  liquid 
chromatography  method  shall  be 
conclusive. 

(1)  MicrobiolSgical  turbidimetric 
assay.  Proceed  as  directed  in  §  436.106 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Place  an  accurately 
weighed  representative  portion  of  the 
sample  into  a  high-speed  glass  blender 
jar  containing  sufficient  0.01/V 
methanolic  hydrochloric  acid  (solution 
13)  to  obtain  a  stock  solution  of 
convenient  concentration.  Blend  for  3  to 
5  minutes.  Further  dilute  an  aliquot  of 
the  stock  solution  with  distilled  water  to 


the  reference  concentration  of  0.06 
microgram  of  meclocycline  per  milliliter 
(estimated). 

(2)  High-pressure  liquid 
chromatography.  Proceed  as  directed  in 
§  436.329  of  Ais  chapter,  except,  prepare 
the  working  standard  and  sample 
solution  and  calculate  the  meclocycline 
content  as  follows: 

(i)  Preparation  of  standard  solution. 
Accurately  weigh  an  amoimt  of  working 
standard  equivalent  to  approximately  25 
milligrams,  of  meclocycline  into  a  50- 
milliliter  volumetric  flask  and  mix. 
Transfer  exactly  2.0  milliliters  of  this 
solution  to  a  100-milliliter  volumetric 
flask,  dilute  to  volume  with  mobile 
phase,  and  mix. 

(ii)  Preparation  of  sample  solution. 
Accurately  weigh  approximately  0.4  to 
0.7  gram  of  sample  into  a  50-milliliter 
glass-stoppered  centrifuge  tube.  Add  20 
milliliters  of  methanol  and  20  milliliters 
of  0.0257V  sulfuric  acid.  Disperse  the 
sample  thoroughly  by  a  combination  of 
ultrasonic/vortexing  and  shaking  by 
hand.  Shake  for  15  minutes  on  a  wrist 
action  shaker.  Quantitatively  transfer 
the  contents  of  the  centrifuge  tube  into  a 
50-milliliter  volumetric  flask.  Rinse  the 
centrifuge  tube  with  two  5-milliliter 
portions  of  methanol  and  add  to  the 
flask.  Dilute  to  volume  with  methanol 
and  mix.  Transfer  a  portion  of  the 
content  of  the  volumetric  flask  into  an 
appropriate-sized  centrifuge  tube. 
Centrifuge  for  5  minutes  at  2,000 
revolutions  per  minute.  Transfer  5.0 
milliliters  of  this  solution  into  a  50- 
milliliter  volumetric  flask  and  dilute  to 
volume  with  mobile  phase  and  mix. 
Filter  this  solution  through  a  0.5 
micrometer  filter.  Inject  the  filtrate  onto 
the  column. 

(iii)  Calculations.  Calculate  the 
meclocyline  content  as  follows: 


Potency  of  working 

Meclocycline  content  milligrans  of  standard  in  aicrograos 

of  cream  A  X  2  X  working  standard  X  per  milligram 

in  percent  -  “ _ 


B  X  too  X  milligrams  of  sample 


naphthacenecarboxamide.  It  is  so 
purified  and  dried  that: 

(1)  Its  potency  is  not  less  than  620 
micrograms  of  meclocycline  per 
milligram  on  an  “as  is”  basis. 

(ii)  Its  moisture  content  is  not  more 
than  4.0  percent. 

(iii)  Its  pH  is  an  aqueous  suspension 
containing  10  milligrams  per  milliliter  is 
not  less  than  2.5  and  not  more  than  3.5. 

(iv)  It  is  crystalline. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on 
potency,  moisture,  pH,  and  crystallinity. 

(ii)  Samples  required:  10  packages, 
each  containing  approximately  300 
milligrams. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Use  either  of  the  following 
methods;  however,  the  results  obtained 
fi’om  the  high-pressure  liquid 
chromatography  method  shall  be 
conclusive. 

(1)  High-pressure  liquid 
chromatography.  Proceed  as  directed  in 
§  436.329  of  this  chapter. 

(ii)  Microbiological  turbidimetric 
assay.  Proceed  as  directed  in  §  436.106 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Dissolve  an  accurately 
weighed  portion  of  the  sample  in 
sufficient  O.OUV  methanolic  hydrochloric 
acid  (solution  13)  to  obtain  a  stock 
solution  of  convenient  concentration. 
Further  dilute  an  aliquot  of  the  stock 
solution  with  distilled  water  to  the 
reference  concentration  of  0.06 
microgram  of  meclocycline  per  milliliter 
(estimated). 

(2)  Moisture.  Proceed  as  directed  in 
.§  436.201  of  this  chapter. 

(3)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  an 
aqueous  suspension  containing  10 
milligrams  of  meclocycline  per  milliliter. 

(4)  Crystallinity.  Proceed  as  directed 
in  §  436.203(a)  of  this  chapter. 

b.  In  Subpart  F  by  adding  new 
§  446.542  to  read  as  follows: 

§  446.542  Meclocycline  sulfosalicylate 
cream. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Meclocycline  sulfosalicylate 
cream  contains  meclocycline 
sulfosalicylate  in  a  suitable  and 


This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  In 
accordance  with  the  conditions  for 
certification  in  section  S06  of  the  act, 
FDA  permits  the  manufacturer  to  market 
this  dnig  on  a  "release”  status  pending 
the  regulation’s  becoming  effective. 
Because  this  regulation  is  not 
controversial  and  because  when 


effective  it  provides  notice  of  accepted 
standards  and  permits  earlier 
certification  of  regulated  products, 
notice  and  comment  procedure  and 
delayed  effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  amendment,  therefore,  is 
effective  January  16, 1981.  However, 
interested  persons  may,  on  or  before 
February  17, 1961,  submit  to  the  Dockets 
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Management  Branch  (FDA-305],  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments  on  this  rule.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identiRed  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
office  between  9  a.m.  and  4  p.m., 

Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it,  request  a  hearing,  and 
show  reasonable  grounds  for  the 
hearing.  Any  person  who  decides  to 
seek  a  hearing  must  file  (1)  on  or  before 
February  17, 1981,  a  written  notice  of 
participation  and  request  for  hearing, 
and  (2)  on  or  before  March  17, 1981,  the 
data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the  , 
person(s]  who  request(s]  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order  must 
be  filed  in  four  copies,  identified  with 
the  docket  number  appearing  in  the 
heading  of  this  order,  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

All  submissions  under  this  order, 
except  for  data  and  information 


prohibited  from  public  disclosure  under 
21  U.S.C.  331(j}  or  18  U.S.C.  1905,  may  be 
seen  in  the  office  of  the  Dockets 
Management  Branch,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulal’on  shall  be 
effective  January  16, 1981. 

(Sec.  507,  59  Stat  463  as  amended  (21  U.S.C. 
357)) 

Dated;  December  29, 1980. 

Philip  L.  Paquin 

Acting  Director,  Bureau  of  Drugs. 

[FR  Doc.  81-1307  Filed  l-lS-81;  8:45  am] 
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21  CFR  Parts  436  and  453 

[Docket  No.  80N-0316] 

Tests  and  Methods  of  Assay  of 
Antibiotic-Containing  Drugs  and 
Uncomycin  Antibiotic  Drugs; 
Microbiological  Turbldimetric  Assay 
for  LIncomycin  Hydrochloride 
Monohydrate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA]  amends  the 
antibiotic  drug  regulations  to  provide  for 
an  improved  method  for  determining  the 
lincomycin  potency  of  drugs  containing 
lincomycin  hydrochloride  monohydrate. 
The  new  method,  microbiological 
turbldimetric  assay,  replaces  the 
micribiological  agar  diffusion  assay  for 
lincomycin  potency.  The  regulation  is 
intended  to  improve  drug  quality. 

DATES:  Effective  January  16, 1981; 
comments  by  February  17, 1981. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk’s  office]  (HFA-305], 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857, 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Eckert,  Bureau  of  Drugs  (HFD-140], 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-4290. 


SUPPLEMENTARY  INFORMATION:  FDA  is 

replacing  the  microbiological  agar 
diffusion  assay  currently  specified  in  the 
regulations  for  determining  the  potency 
of  the  antibiotic  drug  lincomycin 
hydrochloride  monohydrate  with  a 
microbiological  turbldimetric  assay.  The 
agency  finds  that  the  microbiological 
turbldimetric  assay  method  is  more 
accurate  and  reliable  than  the  method 
being  replaced  in  the  regulations. 

Three  minor  editorial  changes  are  also 
included  in  this  document  The  word 
“monohydrate"  is  added  to  correct  the 
section  heading  for  sterile  lincomycin 
hydrochloride:  vapor  phase 
chromatography  is  changed  to  gas  liquid 
chromatography  to  reflect  current 
nomenclature;  and  the  work  “sirup”  is 
changed  to  read  “syrup"  in  the  section 
heading  for  lincomycin  hydrochloride 
sirup  and  wherever  it  appears  in  the 
monograph  to  conform  with  U.S.P. 
nomenclature. 

Also,  the  chemical  method,  gas  liquid 
chromatography,  is  made  the  conclusive 
potency  assay  to  reflect  current 
certification  practices. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b](22]  (proposed 
December  11, 1979,  44  ^  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  507,  59 
Stat.  463  as  amended  (21  U.S.C.  357]] 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.1],  Parts  436  and  453  are  amended 
as  follows: 

1.  Part  436  is  amended  as  follows: 

PART  436— TEST  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

§436.105  [Amended] 

a.  In  §  436.105  Microbiological  agar 
diffusion  assay,  paragraphs  (a]  and  (b] 
are  amended  by  removing  the  item 
“Lincomycin”  from  the  respective  tables. 

b.  In  §  436.106(a]  and  (b]  by 
alphabetically  inserting  a  new  item  in 
the  respective  tables  to  read  as  follows: 
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§  436.106 

Microbiological  trubidimetric  assay. 

* 

• 

* 

* 

• 

• 

• 

(a)* 

*  * 

Working  standard  stock  solutions 

Standard  response  ime  concentrations 

Antibiotic 

Drying  conditions 
(method  number  as 
listed  in  §  436.200) 

Initial 

solvent 

Diluent  (solu¬ 
tion  number 
as  listed  in 
$436,101(8)) 

Final  coticerv 
tration  units 
or  milligrams 
per  milliliter 

Storage  time 
under 

refrigeration 

Diluent  (solu- 
lion  number 
as  Isted  in 
$436,101  (a)) 

Final  concentration — units 
or  micrograms  ol  antibiotic  activity  % 
per  mitiititer 

. 

. 

. 

• 

. 

. 

1  month _ 

Distilled  water  „ 

0.400,  0.447,  0.500,  0  559, 

0.625pg 

‘ 

‘ 

* 

‘ 

* 

. 

. 

. 

. 

. 

. 

(b)‘ 

*  * 

- 

Antibiotic 

Test 

organism 

Medium 

(nutrient 

broth) 

Suggested  volume 
o(  standarized 
inoculum  to  be  added 
to  each  100 
milliliters  ol  medium 
(nutrient  broth) 

Incubation 

temperature 

MUiaters  Degrees  C 

Uncomycin . . . . . . . . . .  A  3  0.1  36-37.5 


c.  In  §  436.306  by  revising  the  section 
heading  to  read  as  follows: 

§  436.306  Uncomycin  gas  liquid 
chromatography. 

***** 

2.  Part  453,  is  amended  as  follows: 

PART  453— UNCOMYCIN  ANTIBIOTIC 
DRUGS 

a.  In  §  453.30  by  revising  paragraph 
(a)(l){viii),  the  introductory  text  of 
paragraph  (b](l],  paragraph  (b)(l)(i]  and 
the  heading  of  paragraph  (b)(l)(ii)  to 
read  as  follows: 

§  453.30  Uncomycin  hydrochloride 
monohydrate. 

(a) *  *  * 

(1)  *  *  * 

(viii)  It  passes  the  identity  test  if  the 
elution  pattern  of  the  lincomycin  sample 
compares  quantitatively  to  that  of  the 
lincomycin  working  standard  under 
identical  conditions  of  gas  liquid 
chromatography. 

***** 

(b)  *  *  * 

(1)  Potency.  Use  either  of  the 
following  methods;  however,  the  results 
obtained  from  the  gas  liquid 
chromatography  assay  shall  be 
conclusive. 

(i)  Microbiological  turbidimetric 
assay.  Proceed  as  directed  in  §  436.106 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Dissolve  an  accurately 
weighed  sample  in  sufficient  sterile 
distilled  water  to  obtain  a  stock  solution 
of  convenient  concentration.  Further 


dilute  an  aliquot  of  the  stock  solution 
with  sterile  distilled  water  to  the 
reference  concentration  of  0.5 
microgram  of  lincomycin  per  milliliter 
(estimated). 

(ii)  Gas  liquid  chromatography 
assay.  *  *  * 

***** 

b.  In  §  453.30a  by  revising  the  section 
heading  and  paragraph  (a](l](xi].  the 
introductory  text  of  paragraph  (b)(1). 
paragraph  (b)(l)(i),  and  the  heading  of 
paragraph  (b](l](ii)  to  read  as  follows: 

§  453.30a  Sterile  lincomycin  hydro'chlorkle 
monohydrate. 

(a)  *  *  ‘ 

(1)  *  *  * 

(xi)  It  passes  the  identity  test  if  the 
elution  pattern  of  the  lincomycin  sample 
compares  quantitatively  to  that  of  the 
lincomycin  working  standard  under 
identical  conditions  of  gas  liquid 
chroma  torgrphy. 


(1)  Potency.  Use  either  of  the 
following  methods;  however,  the  results 
obtained  from  the  gas  liquid 
chromatography  assay  shall  be 
conclusive. 

(i)  Microbiological  turbidimetric 
assay.  Proceed  as  directed  in  §  436.106 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows;  Dissolve  an  accurately 
weighed  sample  in  sufficient  sterile 
distilled  water  to  obtain  a  stock  solution 
of  convenient  concentration.  Further 
dilute  an  aliquot  of  the  stock  solution 
with  sterile  distilled  water  to  the 


reference  concentration  of  0.5 
microgram  of  lincomycin  per  milliliter 
(estimated). 

(ii)  Gas  liquid  chromatography 
assay.  *  *  * 

***** 

c.  In  §  453.130a  by  revising  the 
introductory  text  of  paragraph  (b)(1). 
paragraph  ^)(l)(i),  and  the  heading  of 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§  453.130a  Uncomycin  hydrochloride 
monohydrate  capsules. 
***** 

(b)  *  •  * 

(1)  Potency.  Use  either  of  the 
following  methods;  however,  the  results 
obtained  from  the  gas  liquid 
chromatography  assay  shall  be 
conclusive. 

(i)  Microbiological  turbidimetric 
assay.  Proceed  as  directed  in  §  436.106 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Place  a  representative 
number  of  capsules  into  a  high-speed 
glass  blender  jar  with  sufiicient  sterile 
distilled  water  to  obtain  a  stock  solution 
of  convenient  concentration.  Blend  for  3 
to  5  minutes.  Remove  an  aliquot  of  the 
stock  solution  and  further  dilute  with 
sterile  distilled  water  to  the  reference 
concentration  of  0.5  microgram  of 
lincomycin  per  milliliter  (estimated). 

(ii)  Gas  liquid  chromatography 
assay.  *  *  * 

***** 

d.  In  §  453.130b  by  revising  the  section 
heading,  the  first  sentence  in  paragraph 
(a)(1),  and  paragraph  (b)(1)  to  read  as 
follows: 
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§  453.130b  Lincomycin  hydrochloride 
syrup. 

(a)  *  *  * 

(1)  Standards  of  identity,  strength, 
quality,  and  purity.  Lincomycin 
hydrochloride  syrup  is  a  syrup 
containing  lincomycin  hydrochloride 
monohydrate,  on  or  more  suitable 
preservatives,  flavorings,  sweetening 

agents,  colorings,  and  puriHed  water. 

*  *  * 

*  «  *  *  * 

(b)  *  *  ‘ 

(1)  Potency.  Use  either  of  the 
following  methods;  however,  the  results 
obtained  from  the  gas  liquid 
chromatography  assay  shall  be 
conclusive. 

(i)  Microbiological  turbidimetric 
assay.  Proceed  as  directed  in  §  436.106 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Remove  an  accurately 
measured  representative  sample  with  a 
suitable  hypodermic  needle  and  syringe. 
Place  into  a  high-speed  glass  blender  jar 
with  sufficient  sterile  distilled  water  to 
give  a  total  volume  of  500  milliliters. 
Blend  for  3  to  5  minutes.  Further  dilute 
an  aliquot  with  sterile  distilled  water  to 
the  reference  concentration  of  0.5 
microgram  of  lincomycin  per  milliliter 
(estimated). 

(ii)  Gas  liquid  chromatography  assay. 
Proceed  as  directed  in  §  436.306  of  this 
chapter,  except  prepare  the  sample  for 
assay  by  either  of  the  following 
methods: 

(o)  Place  an  aliquot  of  syrup, 
containing  the  equivalent  of  250 
milligrams  of  lincomycin  into  a  50- 
milliliter  volumetric  flask  and  add  30 
milliliters  of  absolute  ethanol.  Place  on  a 
steam  bath  and  boil  gently  for  5  minutes. 
Remove  from  the  steam  bath  and  cool. 
Add  ethanol  to  prior  volume  level  and 
let  stand  overnight.  Adjust  to  mark, 
shake  well,  and  transfer  a  5-milliliter 
aliquot  into  a  25-milliliter  volumetric 
flask  and  make  to  mark  with  methanol. 
Place  4  milliliters  of  this  solution  in  a  15- 
milliliter  centrifuge  tube  and  evaporate 
to  dryness  on  a  steam  bath  with  a 
stream  of  dry  air.  Dissolve  the  residue  in 
1  milliliter  of  dry  pryidine.  Calculate  the 
lincomycin  content  as  follows: 


Lincomycin  content  in  milligrams  per. milliliter  = 


.(R,)  (W, )  (d)  (f) 

(R.)  (M) 

where: 

.  ,  Area  of  lincomycin  sample  peak 

s 

Area  of  internal  standard 

B  Area  of  llnoomyoin  standard  peak 

.  — «  . . .  > 

Area  of  internal  standard 

W.  s  Weight  of  lincomycin  working  standard  in  milligrams; 

•5 

i  3  Dilution  factor; 

f  3  Potency  of  lincomycin  working  standard  in  milligrams 
of  lincomycin  per  milligram; 

M  3  Millilitei's  of  syrup  used. 


(6)  Treat  the  lincomycin  working 
standard  and  sample  in  a  similar 
manner,  except  lyophilize  an  aliquot  of 
the  sample  containing  the  equivalent  of 
50  milligrams  of  lincomycin.  To 
approximately  50  milligrams  of  the 
standard,  accurately  weighed,  and  to  the 
dried  residue  of  the  sample,  add  5 
milliliters  of  dry  pyridine  which  contains 
10  milligrams  of 

tetraphenylcyclopentadienone  per 


milliliter.  Warm  on  a  hot  plate  for  5 
minutes  to  attain  complete  solution. 
Remove  from  the  hot  plate  and  add  5 
milliliters  of  hexamethyldisilazane  and  2 
milliliters  of  trimethylchlorosilane. 

Shake  mechanically  for  60  minutes,  then 
centrifuge  for  15  minutes.  Inject  2 
microliters  of  the  supemate  into  the 
chromatograph.  Calculate  the 
lincomycin  content  as  follows: 


Lincomycin  contsnjb  in  milligrams  par  milliliter 


of  syrup  3 


(R^XWjXf) 


(R_)  (M) 

where:  “ 

"^3  *'***  lincomycin  ^sample  peak 

Area  of  internal  standard 
,  Area  of  lincomycin  standard  peak 

— ^  ■  j 

Area  of  internal  st'andard 

Wg  3  Weight  of  lincomycin  working  standard  in  milligrams; 

f,  3  Potency  of  lincomycin  working  standard  in  milligrams 
of  lincomycin  per  milligram; 

M  3. Milliliters  of  syrup  used. 

•  •  e  e  • 
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e.  In  §  453.230  by  revising  the 
introductory  text  of  paragraph  (b)(1), 
paragraph  (b)(l)(i),  and  the  heading  of 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§  453.230  Lincomycin  hydrochloride 
injection. 

*  *  It  it  * 

(b)  *  *  * 

(1)  Potency.  Use  either  of  the 
following  methods;  however,  the  results 
obtained  from  the  gas  liquid 
chromatography  assay  shall  be 
conclusive. 

(i)  Microbiological  turbidimetric 
assay.  Proceed  as  directed  in  §  436.106 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Using  a  suitable 
hypodermic  needle  and  syringe,  remove 
all  of  the  withdrawable  contents  if  it  is 
represented  as  a  single-dose  container; 
or,  if  the  labeling  speciHes  the  amount  of 
potency  in  a  given  volume  of  the 
resultant  preparation,  remove  an 
accurately  measured  representative 
portion  from  each  container.  Place  the 
portion,  thus  obtained,  into  a  suitably- 
sized  volumetric  flask  and  dilute  to 
volume  with  sterile  distilled  water. 
Remove  an  aliquot  and  further  dilute 
with  sterile  distilled  water  to  the 
reference  concentration  of  0.5 
microgram  of  lincomycin  per  milliliter 
(estimated). 

(ii)  Gas  liquid  chromatography 
assay.  *  *  * 

***** 

This  amendment  institutes  changes 
that  are  either  corrective,  editorial,  or  of 
a  minor  substantive  nature.  In  addition, 
because  this  amendment  is  an 
improvement  in  testing  procedures  and 
the  only  manufacturer  affected  has 
agreed  to  the  change,  the  Food  and  Drug 
Administration  Rnds  that  prior  notice, 
public  procedure  and  delayed  effective 
date  are  unnecessary  and  not  in  the 
public  interest.  The  amendment  may^ 
become  elective  January  16, 1981. 
However,  an  opportunity  is  provided  for 
submission  of  comments  to  determine 
whether  the  regulation  should  > 

subsequently  be  modiHed  or  revoked. 
Interested  persons  may,  on  or  before 
Febraury  17, 1981,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  ^2,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments  on  this  regulation. 
Four  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identiHed  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  (A 


copy  of  the  agreement  with  the 
manufacturer  is  on  file  with  the  Dockets 
Management  Branch). 

“  Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it,  request  a  hearing,  and 
show  reasonable  grounds  for  the 
hearing.  Any  person  who  decides  to 
seek  a  hearing  must  file  (1)  on  or  before 
February  17, 1981,  a  written  notice  of 
participation  and  request  for  hearing, 
and  (2)  on  or  before  March  17, 1981,  the 
data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person(s)  who  request(s)  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order  must 
be  filed  in  four  copies,  identified  with 
the  docket  number  appearing  in  the 
heading  of  this  order,  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  office  of  the  Dockets 
Management  Branch,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  January  16. 1981. 

(Sec.  507,  59  Stat.  463  as  amended  (21  U.S.C 
357)) 

Dated:  January  6. 1981 
Mary  A.  McEniry, 

Assistant  Director  for  Regulatory  A ffairs. 
Bureau  of  Drugs. 

|FR  Doc.  81-308  Filed  1-15-Bl;  8;4S  am] 

BIUINO  CODE  4110M»3-M 


21  CFR  Part  558 


New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Antibiotic,  Nitrofuran,  and 
Sulfonamide  Drugs 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  from  Thompson- 
Hayward  Chemical  Co.  to  A.  L 
Laboratories,  Inc.,  the  new  name  for 
International  Minerals  &  Chemical 
Corp.,  and  the  new  drug  name  for 
bactracin  zinc.  The  Federal  Register 
publications  that  established  these 
revisions  in  other  sections  failed  to 
amend  §  558.15  accordingly.  This 
document  corrects  that  omission. 
EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Brigham.  Bureau  of  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-6243. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  5. 1977  (42  FR 
18060),  FDA  amended  the  animal  drug 
regulations  in  21  CFR  510.600  and  558.15 
to  reflect  the  change  of  sponsor  of 
NADA  98-452  from  Thompson-Hayward 
Chemical  Co.  to  A.L  Laboratories,  Inc. 

In  the  Federal  Register  of  February  16. 
1979  (44  FR  10058),  FDA  amended  the 
regulations  in  21  CFR  510.600(c)  to 
reflect  the  change  of  sponsor  name  fitim 
IMC  Chemical  Group  to  International 
Minerals  &  Chemical  Corp.  In  the 
Federal  Register  of  June  13, 1978  (43  FR 
25444),  the  agency  proposed,  and  in  the 
Federal  Register  of  April  13, 1979  (44  FR 
22053)  published,  a  final  rule  for  several 
amendments  to  the  bacitracin 
regulations  in  21  CFR  Part  548,  including 
the  name  change  from  zinc  bacitracin  to 
bacitracin  zinc.  The  bacitracin  name 
change  conforms  to  a  recent  revision  in 
the  U.S.  Pharmacopoeia  (U.S.P.  XX).  The 
amendments  failed  to  amend  21  CFll 
558.15  to  reflect  the  changes.  This 
document  amends  21  CFR  558.15  to 
provide  for  these  changes. 

§  558.15  [Amended] 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i).  82 
Stat.  347  (21  U.S.C.  360b(i))).  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1)  and 
redelegated  to  the  Bureau  of  Veterinary 
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Medicine  (21  CFR  5.83),  §  558.15 
Antibiotic,  nitrofuran,  and  sulfonamide 
drugs  in  the  feed  of  animals  is  amended 
in  paragraph  (g)  (1)  and  (2)  in  the  column 
“Drug  sponsor”,  by  deleting  the  sponsor 
name  "IMG  Chemical  Group,  Inc.,”  and 
inserting  in  its  place  the  name 
“International  Minerals  &  Chemical 
Corp.,”  by  deleting  the  sponsor  name 
“Thompson-Hayvvard  Chemical  Co.” 
and  inserting  in  its  place  “A.  L. 
Laboratories,  Inc.,”  and  in  paragraph 
(g)(1)  in  the  column  “Drug  premix”  and 
in  paragraph  (g)(2)  in  the  column  “Drug 
ingredient”  by  deleting  the  drug  name 
“Zinc  bacitracin”  and  inserting  in  its 
place  the  name  “Bacitracin  zinc” 
wherever  it  appears. 

Effective  date.  This  regulation  is 
effective  January  16, 1981. 

(Sec.  512{i),  82  Stat.  347  (21  U.S.C.  360b(i))) 
Dated:  January  7, 1981. 

Gerald  B.  Guest, 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

(FR  Doc.  81-1310  Filed  1-15-81;  8;45  am] 

BILUKG  CODE  4110-03-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tyiosin  and  Sulfamethazine 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  amends  the  animal  drug 
regulations  to  reflect  approval  of  a  new 
animal  drug  application  (NADA)  filed 
by  Custom  Feed  Blenders  Corp., 
providing  for  safe  and  effective  use  of  a 
premix  containing  10  grams-per-pound 
each  of  tyiosin  and  sulfamethazine  for 
making  complete  swine  feeds. 

EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-136),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5247. 

SUPPLEMENTARY  INFORMATION:  Custom 
Feed  Blenders  Corp.,  540  Hawkeye  Ave., 
Fort  Dodge,  lA  50501,  is  the  sponsor  of 
NADA  122-522  providing  for  use  of 
premix  containing  10  grams  per  pound 
each  of  tyiosin  (as  tyiosin  phosphate) 
and  sulfamethazine  for  making  complete 
swine  feeds  used  to  increase  rate  of 
weight  gain  and  to  improve  feed 
efficiency. 

Approval  of  this  application  is  based 
on  safety  and  effectiveness  data 
contained  in  Elanco  Products  Co.’s 


approved  NADA  41-275.  Use  of  the  data 
in  NADA  41-275  to  support  this 
application  has  been  authorized  by 
Elanco.  This  approval  does  not  change 
the  approved  use  of  the  drug. 
Consequently,  approval  of  this  NADA 
poses  no  increased  human  risk  from 
exposure  to  residues  of  the  animal  drug, 
nor  does  it  change  the  conditions  of  the 
drug’s  safe  use  in  the  target  animal 
species.  Accordingly,  under  the  Bureau 
of  Veterinary  Medicine’s  supplemental 
approval  policy  (see  the  Federal 
Register  of  December  23, 1977  (42  FR 
64367)),  approval  of  this  NADA  has  been 
treated  as  would  approval  of  a  Category 
II  supplemental  NADA  and  does  not 
require  reevaluation  of  the  safety  and 
effectiveness  data  in  NADA  41-275. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514,ll(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(formerly  the  Hearing  Clerk’s  office) 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(1)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
signiHcant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i))).  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1)  and 
redelegated  to  the  Director  of  the  Bureau 
of  Veterinary  Medicine  (21  CFR  5.83), 
Part  558  is  amended  in  §  558.630  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  558.630  Tyiosin  and  sulfamethazine. 

«  «  *  *  ♦ 

(b)  “  ' 

(3)  To  011490,  016968,  017255,  017274, 
026186,  034500,  035955,  043743,  046987;  10 
grams  per  pound  each,  paragraph 
(f)(2)(ii)  of  this  section. 

*  «  «  «  * 

Effective  date.  This  regulation  is 
effective  January  16, 1981. 

(Sec.  512{i),  82  Stat.  347  (21  U.S.C.  360b(i))} 


Dated:  January  7, 1981. 

Gerald  B.  Guest, 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

[FR  Doc.  81-1309  Filed  1-15-81;  8:46  am) 

BILLING  CODE  4110-03-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  241 

[Docket  No.  R-81-896] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act 

agency:  Department  of  Housing  and 
Urban  Development. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  24 
CFR  241.65  to  delete  the  requirement 
that  the  term  of  a  supplementary 
financing  loan  insured  under  Section  214 
of  the  National  Housing  Act  may  not 
exceed  the  remaining  term  of  the 
insured  mortgage.  Section  319  of  the 
Housing  and  Community  Development 
Amendments  of  1979  eliminated  the 
maturity  requirement. 

EFFECTIVE  DATE:  February  17, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  D.  Cheatham,  Office  of 
Multifamily  Housing  Development, 
Development  Division,  Room  6116,  451 
Seventh  Street,  SW.,  Washington,  D.C. 
20410.  (202)  755-9280  (This  is  not  a  toll 
free  number.) 

SUPPLEMENTARY  INFORMATION:  Section 
319  of  the  Housing  and  Community 
Development  Amendments  of  1979 
amended  Section  241(b)(2)  of  the 
National  Housing  Act  to  eliminate  the 
requirement  that  the  maximum  term  of  a 
loan  insured  under  Section  241  could  not 
exceed  the  remaining  term  of  the 
insured  mortgage.  Section  241.65  of  24 
CFR  is  being  amended  to  implement  that 
statutory  change. 

The  Secretary  has  determined  that,  in 
light  of  the  current  economic  situation, 
the  benefit  afforded  by  this  amendment 
should  be  made  available  as  soon  as 
possible.  Publishing  a  notice  of  proposed 
rulemaking  and  giving  the  public  an 
opportunity  to  comment  on  this 
amendment  would  cause  a  substantial 
delay  in  making  the  benefit  available. 
Therefore,  the  Secretary  finds  that 
notice  and  public  procedure  on  this 
amendment  would  be  contrary  to  the 
public  interest.  Accordingly,  this 
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amendment  will  become  effective  as 
soon  as  legally  permissible  following 
publication  of  this  rule  in  the  Federal 
Register. 

A  Finding  of  no  significant  Impact 
respecting  the  National  Environmental 
Policy  Act  of  1969  has  been  made  in 
accordance  with  HUD  procedures.  A 
copy  of  this  Finding  of  Inapplicability 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
OfHce  of  the  Rules  Docket  Clerk,  OfHce 
of  the  General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410. 

This  i^e  is  not  listed  in  the 
Department’s  semiannual  agenda  of 
significant  rules,  published  pursuant  to 
Executive  Order  12044  as  extended  by 
Executive  Order  12221. 

Accordingly,  Title  24,  Code  of  Federal 
Regulations,  §  241.65  is  revised  as 
follows; 

§241.65  Maturity. 

The  loan  shall  have  a  maturity 
satisfactory  to  the  Commissioner. 

(Section  319,  Housing  and  Community 
Development  Amendments  of  1979) 

Issued  at  Washington,  D.C,  on  December  1, 
1980. 

Clyde  McHenry, 

Deputy  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

(FR  Doc.  81-1739  Filed  1-lS-Bl;  8:45  am] 

BILLING  CODE  421IMI1-M 


24  CFR  Part  885 
(Docket  No.  R-81-897] 

Loans  for  Housing  for  the  Elderly  or 
Handicapped  (Interest  Rate 
Determination) 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Final  rule. 

summary:  This  amendment  implements 
the  determination  by  the  Secretary  of 
HUD  that  the  allowance  for 
administrative  costs  and  probable 
losses  to  be  included  in  the  Section  202 
direct  loan  interest  rate  charged  to 
Borrowers  should  be  Mi  of  1  percent  per 
annum  for  both  the  construction  loan 
and  the  permanent  loan.  These  loans  are 
for  housing  for  the  elderly  or 
handicapped. 

EFFECTIVE  DATE:  February  23, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  O.  Hipps,  Jr.,  Director,  Office  of 
Multifamily  Housing  Development,  451 
7th  Street,  S.W.,  Room  6128, 

Washington,  D.C.  20410,  Telephone  (202) 
755-5720.  (This  is  not  a  toll-free 
number.) 


SUPPLEMENTARY  INFORMATION:  The 

present  regulation  provision  (24  CFR 
885.410(g))  incorporates  a  determination 
by  the  Secretary  that  the  allowance  for 
administrative  costs  and  probable 
losses  should  be  1  percent  per  annum 
during  the  construction  period  and  V2  of 
•1  percent  per  annum  thereafter. 

The  Section  202  interest  rate  is  based 
on  a  rate  determined  by  the  Secretary  of 
the  Treasury  taking  into  account  the 
average  interest  rate  on  all  interest- 
bearing  obligations  of  the  United  States 
forming  a  part  of  the  public  debt, 
computed  as  of  the  end  of  the  preceding 
fiscal  year  plus  the  allowance 
determined  by  the  HUD  Secretary. 

Because  the  average  interest  rate  on 
Federal  borrowing  during  the  first  half 
of  Fiscal  Year  1980  was  extraordinarily 
high,  many  Section  202  sponsor 
organizations  have  sought 
administrative  and  statutory  relief  to 
obtain  a  rate  not  in  excess  of  that 
charged  HUD  on  loans  made  during 
Fiscal  Year  1980. 

HUD  shares  the  program  sponsors’ 
concern  over  the  possible  detrimental 
efiect  of  a  higher  interest  rate  on 
program  viability.  'Therefore,  based  on 
consideration  of  the  large  portfolio  of 
Section  202  loans  now  held  by  HUD,  the 
relatively  low  number  of  defaults  so  far 
experienced  and  administrative  costs 
for  the  program,  the  Secretary  ha^ 
determined  that  an  allowance  of  V4  of  1 
percent  per  annum  shotdd  be  added  to 
the  rate  determined  by  the  Secretary  of 
the  Treasury,  beginning  with  loans  made 
in  Fiscal  Year  1981. 

Because  of  the  remedial  nature  of  the 
Section  202  interest  rate  change  and  in 
order  to  avoid  further  delay  in 
processing  projects  presently  in 
development,  the  Department  has 
determined  that  there  is  good  cause  for 
making  this  rule  effective  as  soon  as 
possible. 

A  determination  has  also  been  made 
that  public  comments  n3ed  not  be 
obtained  because  of  the  remedial  nature 
of  the  change.  Accordingly,  this  Final 
Rule  becomes  effective  on  the  date  set 
forth  above. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
Housing  for  the  Elderly  or  Handicapped, 
14.157. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  at  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Room  5218, 


Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  S.W., 
Washington,  D.C.  20410. 

This  Rule  is  not  listed  in  the 
Department’s  semiannual  agenda  of 
significant  rules,  published  pursuant  to 
Executive  Order  12221. 

Accordingly,  24  CFR  Part  885. 

§  885.410(g)  (1)  and  (2)  is  revised  to  read 
as  follows: 

§  865.410  Amount  and  terms  of  financing. 
***** 

(g)  'The  loan  shall  bear  interest  at  a 
rate  established  by  the  Secretary  by 
adding: 

(1)  A  rate  determined  by  the  Secretary 
of  the  Treasury  tc  be  the  average 
interest  rate  on  all  interest-bearing 
obligations  to  the  United  States  then 
forming  a  part  of  the  public  debt 
computed  at  the  end  of  the  fiscal  year 
immediately  prior  to  the  date  on  which 
the  loan  is  made;  plus 

(2)  an  allowance  to  cover 
administrative  costs  and  probable 
losses  under  the  program,  which 
allowance  has  been  determined  by  the 
Secretary  of  HUD  to  be  one-fourth  of 
one  percent  (.25%)  per  annum  for  both 
the  construction  and  permanent  loan 
periods. 

***** 

(Sec.  202,  Housing  Act  of  1959  (12  U.S.C. 
1701q];  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C  3535(d))) 
Issued  at  Washington,  D.C..  December  2. 
1980. 

Lawrence  B.  Simons, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

(FR  Doc.  81-1740  Filed  1-15-81;  8:45  am) 

BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
28  CFR  Parts  0  and  40 
(Order  No.  924-81] 

Office  of  Inmate  Grievance  Procedure 
Certification  Standards  for  Inmate 
Grievance  Procedures 

agency:  Department  of  Justice. 

ACTION:  Final  rule. 

summary:  The  “Civil  Rights  of 
Institutionalized  Persons  Act,”  requires 
that  the  Attorney  General  of  the  United 
States  promulgate  minimum  standards 
for  imnate  grievance  procedures  and 
establish  a  method  of  certifying  such 
procedures.  The  following  fulfills  these 
requirements. 

EFFECTIVE  DATE:  'The  “Civil  Rights  of 
Institutionalized  Persons  Act’’  states 
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that  the  standards  for  inmate  grievance 
procedures  shall  become  effective  thirty 
legislative  days  after  the  date  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Yeomans,  Attorney-Advisor, 
Office  for  Improvements  in  the 
Administration  of  Justice,  Department  of 
Justice,  Room  4250,  Main  Justice 
Building,  Washington,  D.C.  20530  (202- 
633-4582). 

SUPPLEMENTARY  INFORMATION:  “The 
Civil  Rights  of  Institutionalized  Persons 
Act”  of  1980  grants  the  Attorney 
General  authority  to  initiate  and  to 
intervene  in  civil  actions  against  states 
and  their  political  subdivisions  to 
protect  the  federal  rights  of 
institutionalized  persons.  It  also 
encourages  the  protection  of 
constitutional  rights  of  adults  in 
correctional  facilities  by  encouraging  the 
development  and  implementation  of 
administrative  mechanisms  for  the 
resolution  of  prisoner  grievances  within 
institutions. 

The  Act  requires  that  the  Attorney 
General  develop  minimum  standards  for 
prisoner  grievance  mechanisms  in  adult 
correctional  and  detention  facilities. 
States  and  their  political  subdivisions 
voluntarily  may  submit  plans  for 
grievance  mechanisms  to  the  Attorney 
General  for  certification  that  they 
comply  with  the  standards.  Courts  may 
continue  cases  filed  pursuant  to  42 
U.S.C.  1983  by  adults  confined  in 
correctional  or  detention  facilities  for  a 
period  of  up  to  90  days  in  order  to  allow 
exhaustion  of  the  grievance  mechanism, 
if  the  Attorney  General  has  certified  a 
plan,  or  the  court  determines  that  the 
grievance  mechanism  is  in  substantial 
compliance  with  the  minimum  standards 
promulgated  by  the  Attorney  General. 
Such  continuances  should  only  occur  if 
the  issues  raised  in  the  action  pursuant 
to  42  U.S.C.  1983  reasonably  can  be 
expected  to  be  resolved  by  the 
grievance  mechanism. 

Section  7.  Pub.  L.  96-247, 94  Stat.  353 
(42  U.S.C.  1997e)  requires  that  the 
minimum  standards  for  grievance 
mechanisms  provide  for  an  advisory 
role  for  employees  and  prisoners  in  the 
formulation,  implementation,  and 
operation  of  the  mechanism;  specific 
time  limits  for  written  replies  to 
grievances  including  explanations  of 
decisions;  priority  processing  of 
emergency  grievances;  safeguards  to 
prevent  reprisals  against  grievants;  and 
independent  review  of  grievance 
decisions  “by  a  person  or  other  entity 
not  under  the  direct  supervision  or 
direct  control  of  the  institution.” 

The  Act  also  requires  that  the 
Attorney  General  develop  a  certification 


procedure  to  determine  whether 
grievance  procedures  submitted  to  the 
Attorney  General  are  in  substantial 
compliance  with  the  minimum 
standards.  An  Office  of  Inmate 
Grievance  Procedure  Certification  is 
created  to  apply  the  standards. 

A  total  of  sixteen  comments  were 
received  in  response  to  the  publication 
on  November  28, 1980  (45  FR  79095)  of 
the  proposed  rule.  This  section  responds 
to  the  major  comments.  The  following 
comments  prompted  changes  in  the  final 
rule: 

Comment  One.  It  was  suggested  that 
the  proposed  definition  of  “grievance” 
was  too  restrictive.  Therefore,  the 
definition  of  a  “^ievance”  was 
expanded  to  include  “a  wrritten 
complaint  by  an  inmate  on  the  inmate’s 
own  behalf  regarding  *  *  *  a  condition 
in  an  institution  *  *  *”.  (See  §  40.1(d)). 

It  was  thought  that  this  addition 
combined  with  the  proposed  language 
would  allow  an  inmate  to  file  a 
grievance  regarding  any  aspect  of 
confinement  that  might  cause  the  inmate 
harm  and  that  was  not  governed  by 
some  other  procedure,  such  as  a 
disciplinary  or  parole  proceeding. 

Comment  Two.  It  was  pointed  out  that 
grievance  procedures  are  intended  to  be 
adopted  by  states  or  their  political 
subdivisions  and  that  the  use  of 
“institution”  in  §  40.2  was  inappropriate. 
The  word  “institution”  has  been 
replaced  by  “applicant”.  (See  §  40.2). 

Comment  Three.  It  was  proposed  that 
§  40.5  was  unclear  where  it  stated:  “The 
grievance  procedure  shall  not  supplant 
disciplinary  procedures.”  In  order  to 
clarify  the  meaning,  the  sentence  has 
been  changed  to  read:  “The  grievance 
procedure  shall  not  be  used  as  a 
disciplinary  procedure.”  (See  §  40.5). 

Comment  Four.  It  was  suggested  that 
inclusion  of  information  reflecting 
trends  over  time  in  the  use  of  a 
grievance  procedure  would  contribute  to 
the  usefulness  of  the  evaluation  of  the 
procedure.  Consequently,  the 
requirement  was  added  to  §  40.11  that 
the  evaluation  report  on  “year  to  year 
trends  in  inmate  use  of  the  grievance 
procedure”.  (See  §  40.11). 

The  following  significant  comments 
are  not  reflected  in  the  final  rule  for  the 
reasons  stated: 

Comment  One.  It  was  suggested  that 
the  standards  reflect  the  different 
natures  of  short  and  long-term  holding 
facilities.  It  was  determined  that 
compliance  with  the  proposed  standards 
by  facilities  that  house  inmates  for  short 
periods  would  be  difficult.  While 
recognizing  the  difficulties  that  such 
facilities  might  experience,  it  was 
decided  that  such  a  distinction  was 
neither  practical  nor  desirable.  As  a 


practical  matter,  the  difficulty  of 
administering  two  sets  of  standards 
would  introduce  confusion  and  require  a 
larger  than  desirable  bureaucratic 
structure  to  apply  the  standards. 

Nor  was  it  thought  that  separate 
requirements  for  short-  and  long-term 
facilities  were  desirable.  Under  42 
U.S.C.  1997e,  certification  of  a  grievance 
procedure  by  the  Attorney  General 
provides  justification  for  a  court  to  stay 
consideration  of  an  action  by  an  inmate 
pursuant  to  42  U.S.C.  1983  for  90  days  to 
allow  exhaustion  of  the  certified 
grievance  procedure.  The  possibility 
that  an  action  by  an  inmate  confined  for 
a  short  period  may  be  stayed,  possibly 
preventing  him  from  receiving  court 
consideration  of  his  action  before  his 
release,  places  special  demands  on  the 
fairness  of  the  grievance  procedures  in 
short-term  holding  facilities. 
Consequently,  any  dilution  of  the 
standards  applicable  to  such  facilities 
was  rejected. 

Comment  Two.  It  was  suggested  that 
§  40.7(bl  be  changed  to  permit  inmate 
participation  in  the  disposition  of  all 
grievances,  not  just  those  “challenging 
general  policy  and  practices.”  On  the 
other  hand,  comments  were  received 
opposing  inmate  participation  in  the 
disposition  of  individual  grievances. 

Both  suggestions  were  rejected  in  favor 
of  the  present  language  which  strikes  a 
desirable  balance  between  the 
competing  concerns  of  preventing 
inmate  exclusion  from  meaningful 
participation  in  the  grievance  procedure 
and  affording  inmates  opportunity  to 
abuse  positions  of  influence. 

Comment  Three.  A  variety  of 
comments  were  offered  regarding  the 
nature  of  the  review  to  be  afforded  the 
disposition  of  inmate  grievances  under 
§  40.7(f).  The  suggestions  ranged  from 
elimination  altogether  of  review  by  a 
person  or  entity  not  imder  the 
supervision  or  control  of  the  corrections 
agency  to  providing  such  review  for  all 
grievances.  Comments  were  also 
received  supporting  the  language  of 
§  40.7(f).  It  was  determined  that  the 
proposed  language  of  §  40.7(f)  struck  a 
proper  balance  assuring  that  the 
appropriateness  of  policies  challenged 
through  grievances  would  receive 
independent  examination  by  individuals 
who  were  not  responsible  for 
promulgation  of  the  policies,  while 
reducing  fears  that  every  grievance 
would  be  reviewed  outside  the 
correctional  agency,  thereby  creating  a 
potentially  costly  extra  step  in  the 
grievance  procedure. 

Comment  Four.  It  was  suggested  that 
the  standards  require  the  availability  of 
monetary  relief  through  the  grievance 
procedure.  Proposed  §  40.6  listed 
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monetary  relief  among  the  remedies  that 
a  grievance  procedure  “may  include”. 
The  Hnal  §  40.6  retains  the  original 
language  based  on  a  determination  that 
some  systems  may  not  be  empowered  to 
offer  monetary  relief  through  a 
grievance  procedure  without 
amendment  of  existing  statutes.  Further, 
it  was  determined  that,  although 
monetary  relief  is  desirable,  it  is  not  an 
essential  component  of  a  fair  and 
effective  grievance  procedure.  Finally,  it 
should  be  noted  that  under  42  U.S.C. 
1997e  a  court  may  determine  whether 
exhaustion  of  a  grievance  procedure 
should  be  required  of  an  inmate  before 
adjudication  of  his  claim  pursuant  to  42 
U.S.C.  1983.  Presumably,  where 
monetary  relief  was  the  sole  adequate 
remedy  and  could  not  be  obtained 
through  a  grievance  procedure, 
exhaustion  would  not  be  appropriate. 

Comment  Five.  It  was  suggested  that 
states  with  the  equivalent  of  an 
Administrative  Procedure  Act  be 
required  to  adopt  formally  their 
grievance  procedures.  Although  formal 
adoption  may  be  desirable,  it  does  not 
rise  to  the  level  of  a  requirement  for 
minimum  standards  for  grievance 
procedures,  particularly  in  consideration 
of  the  standards’  provisions  for  inmate 
and  public  contribution  to  the  adoption 
of  procedures. 

Comment  Six.  It  was  suggested  that  it 
was  not  necessary  to  distribute  the 
written  grievance  procedure  to  every 
inmate,  as  required  by  §  40.3.  It  was 
decided  that  this  requirement  should  be 
retained  as  the  only  method  of  ensuring 
that  all  inmates  were  aware  of  the 
existence  and  workings  of  the  grievance 
procedure.  Such  awareness  is  necessary 
if  inmates  are  to  use  the  grievance 
procedure  and  if  they  are  to  contribute 
meaningfully  to  its  formulation, 
implementation  and  operation. 

Comment  Seven.  A  comment  was 
received  questioning  the  need  for 
evaluations  of  grievance  procedures,  as 
required  by  $  40.11.  It  was  determined 
that  such  evaluations  were  essential  to 
inform  both  corrections  administrators 
and  the  Attorney  General  of  the 
effectiveness  of  grievance  procedures.  It 
is  essential  that  grievance  procedures, 
once  certified,  continue  to  operate 
effectively  to  avoid  unfair  and  needless 
postponement  of  court  consideration  of 
inmate  petitions. 

Comment  Eight.  A  comment  was 
received  suggesting  that  the  standards 
address  the  effect  of  inmate  transfers  on 
pending  grievances.  It  was  concluded 
that  the  use  of  a  transfer  for  the  purpose 
of  mooting  a  grievance  was  covered 
adequately  by  §  40.9,  which  forbids 
reprisals  against  inmates  for  using  a 
grievance  procedure.  It  was  also 


determined  that  a  general  rule  stating 
the  effect  of  a  transfer  on  a  pending 
grievance  was  imdesirable  in 
consideration  of  the  myriad  matters  that 
may  form  the  subject  matter  of  a 
grievance.  Therefore,  it  has  been  left  to 
applicants  to  treat  such  matters  on  a 
case  by  case  basis.  It  is  expected  that 
the  grievance  procedure  may  be  used  to 
challenge  the  mooting  of  a  grievance. 

It  is  the  position  of  the  Attorney 
General  that  the  pro\dsion  in  Section  7. 
Pub.  L  96-247, 94  Stat.  353  (42  U.S.C. 
1997e]  subjecting  these  model  standards 
for  inmate  grievance  procedures  to  a 
legislative  veto  is  unconstitutional  under 
Article  I,  §  7.  of  the  United  States 
Constitution  insofar  as  it  deprives  the 
President-of  the  opportunity  to  veto 
congressional  action  that  has  the  effect 
of  law.  The  standards  will  be 
transmitted  to  Congress  as  required  by 
Section  7,  Pub.  L.  96-247, 94  Stat.  353  (42 
U.S.C.  1997e)  and  will  be  implemented 
thirty  legislative  days  thereafter. 
Although  any  congressional  views  that 
are  expressed  regarding  the  standards 
will  be  considered  carefully,  any 
resolution  of  “disapproval”  will  not  be 
treated  as  binding. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of 
Pub.  L.  96-247, 94  Stat  349  (42  U.S.C. 
1^)  and  28  U.S.C.  509,  510  and  5  U.S.C. 
301,  it  is  hereby  ordered  as  follows: 

1.  A  new  Part  40  is  added  to  Title  28, 
Code  of  Federal  Regulations  to  read  as 
follows; 

PART  40— STANDARDS  FOR  INMATE 
GRIEVANCE  PROCEDURES 

Subpart  A— Minimum  Standards  for  Inmate 
Grievance  Procedures 

40.1  Definitions. 

40.2  Adoption  of  procedures. 

40.3  Communication  of  procedures. 

40.4  Accessibility. 

40.5  Applicability. 

40.6  Remedies. 

40.7  Operation  and  decision. 

40.8  Emergency  procedure. 

40.9  Reprisals. 

40.10  Records. 

40.11  Evaluation. 

Subpart  B— Procedures  for  Obtaining 
Certification  of  a  Grievance  Procedure 

40.12  Submissions  by  applicant. 

40.13  Notice  of  intent  to  apply  for 
certihcation. 

40.14  Review  by  the  Attorney  General. 

40.15  Conditional  certiHcation. 

40.16  Full  certification. 

40.17  Denial  of  certification. 

40.16  Reapplication  after  denial  of 

certification. 

40.19  Suspension  of  certification. 

40.20  Withdrawal  of  certification. 

40.21  Contemplated  change  in  certified 
procedure. 


40.22  NotiHcation  of  court. 

40.23  Significance  of  certification. 

Appendix  A — Commentary. 

Authority:  Pub.  L  96-247, 94  Slat.  349  (42 
U.S.C.  1997). 

Subpart  A — Minimum  Standards  for 
Inmate  Grievance  Procedures 

§  40.1  Definitions. 

For  purposes  of  this  part — 

(a)  “Act”  means  the  Civil  Rights  of 
Institutionalized  Persons  Act  of  1980. 

Pub.  L.  96-247,  94  Stat.  349.  (42  U.S.C. 
1997). 

(b)  “Applicant”  means  a  state  or 
political  subdivision  of  a  state  that 
submits  to  the  Attorney  General  a 
request  for  certification  of  a  grievance 
procedure. 

(c)  “Attorney  General”  means  the 
Attorney  General  of  the  United  States  or 
the  Attorney  General's  designees. 

(d)  “Grievance”  means  a  wTitten 
complaint  by  an  iiunate  on  the  inmate’s 
own  behalf  regarding  a  policy 
applicable  within  an  institution,  a 
condition  in  an  institution,  an  action 
involving  an  inmate  of  an  institution,  or 
an  incident  occurring  within  an 
institution.  The  term  “grievance”  does 
not  include  a  complaint  relating  to  a 
parole  decision. 

(e)  “Inmate”  means  an  individual 
confined  in  an  institution  for  adults  who 
has  been  convicted  of  a  crime. 

(f)  “Institution”  means  a  jail,  prison, 
or  other  correctional  facility,  or  pretrial 
detention  facility  that  houses  adults  and 
is  owned,  operated,  or  managed  by  or 
provides  services  on  behalf  of  a  state  or 
political  subdivision  of  a  state. 

(g)  “State”  means  a  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  or 
any  of  the  territories  and  possessions  of 
the  United  States. 

(h)  “Substantial  compliance"  means 
that  there  is  no  omission  of  any 
essential  part  from  compliance,  that  any 
omission  consists  only  of  an 
unimportant  defect  or  omission,  and  that 
there  has  been  a  fifin  effort  to  comply 
fully  with  the  standards. 

§  40.2  Adoption  of  procedures. 

Each  applicant  seeking  certification  of 
its  grievance  procedure  for  purposes  of 
the  Act  shall  adopt  a  written  grievance 
procedure.  Inmates  and  employees  shall 
be  afforded  an  advisory  role  in  the 
formulation  and  implementation  of  a 
grievance  procedure  adopted  after  the 
effective  date  of  these  regulations,  and 
shall  be  afforded  an  advisory  role  in 
reviewing  the  compliance  with  the 
standards  set  forth  herein  of  a  grievance 
procedure  adopted  prior  to  the  effective 
date  of  these  regulations. 
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§  40.3  Communication  of  procedures. 

The  written  grievance  procedure  shall 
be  distributed  to  all  employees  and 
inmates  of  the  institution,  together  with 
explanatory  materials  reasonably 
necessary  to  ensure  that  potential 
participants  understand  how  to  use  the 
procedure.  Additionally,  each  inmate 
and  employee  shall,  upon  arrival  at  the 
institution  and  periodically  thereafter, 
receive  an  oral  explanation  of  the 
procedure  including  the  opportunity  to 
have  questions  regarding  the  procedure 
answered  orally.  Explanatory  materials 
and  oral  presentations  shall  be  available 
in  any  language  spoken  by  a  significant 
portion  of  the  institution’s  population. 

An  inmate  who  does  not  understand  a 
language  spoken  by  a  significant  portion 
of  the  institution’s  population  shall 
receive  an  explanation  of  the  grievance 
procedure  in  a  language  in  which  the 
inmate  is  fluent.  Impaired  and 
handicapped  inmates  shall  receive 
explanations  in  a  manner 
comprehensible  to  them.  All  employees 
of  the  institution  who  may  reasonably 
be  expected  to  operate  or  participate  in 
the  grievance  procedure  shall  receive 
training  in  the  skills  necessary  to 
operate  or  participate  in  the  grievance 
procedure. 

§  40.4  Accessibility. 

Each  inmate  shall  be  entitled  to 
invoke  the  grievance  procedure 
regardless  of  any  disciplinary, 
classiHcation,  or  other  administrative  or 
legislative  decision  to  which  the  inmate 
may  be  subject.  The  institution  shall 
ensure  that  the  procedure  is  accessible 
to  impaired  and  handicapped  inmates. 

§  40.5  Applicability. 

The  grievance  procedure  shall  be 
applicable  to  a  broad  range  of 
complaints  and  shall  state  specifically 
the  types  of  complaints  covered  and 
excluded.  At  a  minimum,  the  grievance 
procedure  shall  permit  complaints  by 
inmates  regarding  policies  and 
conditions  within  the  jurisdiction  of  the 
institution  or  the  correctional  agency 
that  affect  them  personally,  as  well  as 
actions  by  employees  and  inmates,  and 
incidents  occurring  within  the  institution 
that  affect  them  personally.  The 
grievance  procedure  shall  not  be  used  as 
a  disciplinary  procedure. 

§  40.6  Remedies. 

The  grievance  procedure  shall  afford 
a  successful  grievant  a  meaningful 
remedy.  Acceptable  forms  of  relief  may 
include,  but  are  not  limited  to  monetary 
remedies,  restitution  of  property, 
reclassification,  correction  of  records, 
personnel  actions,  agreement  by 
institution  officials  to  remedy  an 


objectionable  condition  within  a 
reasonable,  specified  time,  and  a  change 
in  an  institution  policy  or  practice. 
Although  available  remedies  may  vary 
among  institutions,  a  reasonable  range 
of  meaningful  remedies  in  each 
institution  is  necessary. 

§  40.7  Operation  and  decision. 

Initiation.  The  procedure  for  initiating 
a  grievance  shall  be  simple  and  include 
the  use  of  a  standard  form.  Necessary 
materials  shall  be  freely  available  to  all 
inmates  and  assistance  shall  be  readily 
available  for  inmates  who  cannot 
complete  the  forms  themselves.  Forms 
shall  not  demand  unnecessary  technical 
compliance  with  formal  structure  or 
detail,  but  shall  encourage  a  simple  and 
straightforward  statement  of  the 
inmate’s  grievance. 

(b)  Inmate  and  employee 
participation.  The  institution  shall 
provide  a  role  for  employees  and 
inmates  in  the  operation  of  the  system  in 
such  a  manner  as  to  promote  the 
credibility  and  use  of  the  grievance 
procedure.  At  a  minimum,  some 
employees  and  inmates  shall  be 
permitted  to  participate  directly  in  an 
advisory  capacity  in  the  disposition  of 
grievances  challenging  general  policy 
and  practices  and  to  review  the 
effectiveness  and  credibility  of  the 
grievance  procedure.  To  protect 
confidentiality,  an  inmate  shall  not 
participate  in  the  resolution  of  another 
inmate’s  grievance  over  an  objection  by 
the  grievant. 

(c)  Investigation  and  consideration. 
The  institution  shall  establish  a 
procedure  for  investigating  the 
allegations  and  establishing  the  facts  of 
each  grievance.  No  inmate  or  employee 
who  appears  to  be  involved  in  the 
matter  shall  participate  in  any  capacity 
in  the  resolution  of  the  grievance. 

(d)  Reasoned,  written  responses.  Each 
grievance  shall  be  answered  in  writing 
at  each  level  of  decision  and  review. 

The  response  shall  state  the  reasons  for 
the  decision  reached  and  shall  include  a 
statement  that  the  inmate  is  entitled  to 
further  review,  if  such  is  available,  and 
shall  contain  simple  directions  for 
obtaining  such  review. 

(e)  Fixed  time  limits.  Responses  shall 
be  made  within  fixed  time  limits  at  each 
level  of  decision.  Time  limits  may  vary 
between  institutions,  but  expeditious 
processing  of  grievances  at  each  level  of 
decision  is  essential  to  prevent 
grievances  from  becoming  moot.  In  all 
instances  grievances  must  be  processed 
from  initiation  to  Knal  disposition  in  less 
than  90  days,  unless  the  grievant  agrees 
in  writing  to  an  extension  for  a  fixed 
period.  Expiration  of  a  time  limit  at  any 
stage  of  the  process  shall  entitle  the 


grievant  to  move  to  the  next  stage  of  the 
process,  unless  the  grievant  has  agreed 
in  writing  to  an  extension  of  the  time  for 
a  response. 

(f)  Review.  The  grievant  shall  be 
entitled  to  review  by  a  person  or  other 
entity,  not  under  the  institution’s 
supervision  or  control,  of  the  disposition 
of  all  grievances  concerning  alleged 
reprisals  by  an  employee  against  an 
inmate  and  grievances  concerning  the 
substance  or  general  application  of  - 
policy.  A  grievance  challenging  a  policy 
promulgated  by  the  correctional  agency 
that  supervises  the  institution  shall  be 
reviewed  by  a  person  or  other  entity  not 
under  the  supervision  or  control  of  the 
correctional  agency.  The  correctional 
agency  must  give  serious  consideration 
to  the  results  of  such  review,  but  need 
not  agree  to  be  bound  by  the  results.  A 
request  for  review  shall  be  allowed 
automatically  without  interference  by 
administrators  or  employees  of  the 
institution  or  correctional  agency  and 
such  review  shall  be  conducted  without 
influence  or  interference  by 
administrators  or  employees  of  the 
institution  or  correctional  agency. 

§  40.8  Emergency  procedure. 

The  grievance  procedure  shall  contain 
special  provision  for  responding  to 
grievances  of  an  emergency  nature. 
Emergency  grievances  shall  be  defined, 
at  a  minimum,  as  matters  regarding 
which  disposition  according  to  the 
regular  time  limits  would  subject  the 
inmate  to  a  substantial  risk  of  personal 
injury,  or  cause  other  serious  and 
irreparable  harm  to  the  inmate.  The 
grievance  procedure  shall  state 
specifically  the  matters  that  will  be 
reviewed  under  the  emergency 
procedure.  Emergency  grievances  shall 
be  forwarded  immediately,  without 
substantive  review  to  the  level  at  which 
corrective  action  can  be  taken.  The 
procedure  for  resolving  emergency 
grievances  shall  provide  for  expedited 
responses  at  every  level  of  decision.  The 
emergency  procedure  shall  also  include 
review  by  a  person  or  entity  not  under 
the  supervision  or  control  of  the 
institution. 

§  40.9  Reprisals. 

The  grievance  procedure  shall 
prohibit  reprisals  against  inmates  for 
their  use  of  the  procedure,  and  shall 
specify  the  steps  that  will  be  taken  to 
prevent  and  redress  reprisals,  and  the 
penalties  for  engaging  in  a  reprisal. 
“Reprisal”  means  any  action  or  threat  of 
action  against  an  inmate  based  on  the 
inmate’s  use  of  or  participation  in  the 
grievance  procedure.  Each  inmate  must 
be  given  written  assurance  that  use  of  or 
participation  in  the  grievance 
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mechanism  will  not  result  in  formal  or 
informal  reprisals  against  the  inmate. 
Employees  of  the  institution  shall  also 
be  given  assurances  that  they  will  not 
be  subject  to  reprisals  resulting  from 
their  participation  in  the  grievance 
procedure.  An  inmate  shall  be  entitled 
to  pursue  through  the  grievance 
procedure  a  complaint  that  a  reprisal 
occurred  against  the  inmate. 

§  40.10  Records. 

(a)  Nature.  Records  regarding  the 
filing  and  disposition  of  grievances  shall 
be  collected  and  maintained 
systematically  by  the  institution.  Such 
records  shall  be  preserved  for  at  least 
three  years  following  final  disposition  of 
the  grievance.  At  a  minimum,  such 
records  shall  include  aggregate 
information  regarding  the  numbers, 
types  and  dispositions  of  grievances,  as 
well  as  individual  records  of  the  date  of 
and  the  reasons  for  each  disposition  at 
each  stage  of  the  procedure. 

(b)  Confidentiality.  Records  regarding 
the  participation  of  an  individual  in 
grievance  proceedings  shall  not  be 
available  to  staff  or  other  inmates, 
except  to  the  extent  that  access  for 
clerical  processing  of  the  records  is 
necessary.  Such  records  shall  not  be 
available  to  individuals  participating  in 
parole  decisions.  Records  of  any 
testimony  or  evidence  received  in 
connection  with  a  grievance  proceeding 
shall  not  be  made  available  to  staff  or 
other  irunates,  except  to  the  extent  that 
access  for  clerical  processing  is 
necessary  or  as  hereafter  provided.  Such 
records  shall  not  be  available  to 
individuals  participating  in  parole 
decisions.  Consistent  with  ensuring 
confidentiality,  staff  and  iimiates  who 
are  participating  in  the  disposition  of  a 
grievance  shall  have  access  to  records 
essential  to  the  resolution  of  the 
grievance. 

§40.11  Evaluation. 

The  grievance  procedure  shall  contain 
a  plan  for  periodic  evaluation  reports,  at 
least  annually,  of  the  performance  of  the 
grievance  procedure.  At  a  minimum, 
such  evaluation  shall  report  on  the 
inmates’  use  of  the  grievance  procedure, 
including  year  to  year  trends  in  inmate 
use  of  the  grievance  procedure, 
information  regarding  types  of 
grievances  filed,  types  of  remedies 
granted,  implementation  of  remedies, 
numbers  and  types  of  emergency 
grievances,  and  the  average  time  for 
disposition  of  standard  and  emergency 
grievances.  The  evaluation  report  shall 
include  recommendations  for 
improvements  in  the  grievance 
procedure.  The  evaluation  report  shall 
also  contain  information  regarding  the 


costs  generated  or  saved  by  compliance 
with  42  U.S.C.  1997e.  Evaluation  reports 
shall  be  reviewed  by  a  person  or  entity 
not  under  the  supervision  or  control  of 
the  institution  with  speciRc  reference  to 
compliance  with  the  standards  set  forth 
in  §  §  40.2  through  40.10.  Such  evaluation 
and  review  shall  be  submitted  promptly 
after  their  completion  to  the  Attorney 
General. 

Subpart  B— Procedures  for  Obtaining 
Certification  of  a  Grievance  Procedure 

§  40. 1 2  Submissions  by  applicant 

An  application  for  certiHcation  shall 
be  submitted  to  the  Office  of  Inmate 
Grievance  Procedure  Certification, 
Department  of  Justice,  Main  Justice 
Building,  Washington,  D.C.  20530,  and 
shall  contain  the  following: 

(a)  Written  statement.  A  written 
statement  describing  the  grievance 
procedure,  including  a  brief  description 
of  the  institution  or  institutions  covered 
by  the  procedure,  with  accompanying 
plans  for  or  evidence  of  implementation 
in  each  institution. 

(b)  Instructional  materials.  A  copy  of 
the  instructional  materials  for  inmates 
and  employees  regarding  use  of  the 
grievance  procedure  together  with  a 
description  of  the  manner  in  which  such 
materials  are  distributed,  a  description 
of  the  oral  explanation  of  the  grievance 
procedure,  including  the  circiunstances 
under  which  it  is  delivered,  and  a 
description  of  the  training  provided  to 
employees  and  inmates  in  the  skills 
necessary  to  operate  the  grievance 
procedure. 

(c)  Form.  A  copy  of  the  form  used  by 
inmates  to  initiate  a  grievance  and  to 
obtain  review  of  the  disposition  of  a 
grievance. 

(d)  Information  regarding  past 
performance.  For  a  procedure  that  has 
operated  for  more  than  one  year  at  the 
time  of  the  application,  the  applicant 
shall  submit  information  regarding  the 
number  and  types  of  grievances  filed 
over  the  preceding  year,  the  disposition 
of  the  grievances  with  sample  responses 
fi'om  each  level  of  decision,  the 
remedies  granted,  evidence  of 
compliance  with  time  limits  at  each 
level  of  decision,  and  a  description  of 
the  role  of  inmates  and  employees  in  the 
formulation,  implementation,  and 
operation  of  the  grievance  procedure. 

(e)  plan  for  collecting  information.  For 
a  procedure  that  has  operated  for  less 
than  one  year  at  the  time  of  the 
application,  the  applicant  shall  submit  a 
plan  for  collecting  the  information 
described  in  paragraph  (d)  of  this 
section. 

(f)  Assurance  of  confidentiality.  A 
description  of  the  steps  taken  to  ensure 


the  confidentiality  of  records  of 
individual  use  of  or  participation  in  the 
grievance  procedure. 

(g)  Evaluation.  A  description  of  the 
plans  for  periodic  evaluation  of  the 
grievance  procedure,  including 
identification  of  the  group,  individuals 
or  individual  who  will  conduct  the 
evaluation  and  identification  of  the 
person  or  entity  not  under  the  control  or 
supervision  of  the  institution  who  will 
review  the  evaluation,  together  with  two 
copies  of  the  most  recent  evaluation,  if 
one  has  been  performed. 

(h)  Public  participation.  A  list  of  all 
local  agencies,  interested  persons  and 
groups  that  have  received  a  copy  of  the 
grievance  procedure  submitted  to  the 
Attorney  General. 

§  40.13  Notice  of  intent  to  apply  for 
certification. 

The  applicant  shall  publish  notice  of 
its  intent  to  request  certification  in  at 
least  one  newspaper  that  receives 
general  circulation  in  the  vicinity  of 
each  institution  to  be  covered  by  the 
application.  The  notice  shall  invite 
comments  regarding  the  grievance 
procedure  and  direct  them  to  the 
Attorney  General.  A  similar  notice  shall 
be  posted  within  each  institution  to  be 
covered  by  the  application. 

§  40.14  Review  by  the  Attorney  General. 

The  Attorney  General  shall  review 
and  respond  to  each  application  as 
promptly  as  the  circumstances, 
including  the  need  for  independent 
investigation  and  consideration  of  the 
comments  of  agencies,  and  interested 
groups  and  persons,  permit. 

§  40.15  Conditional  certification. 

If,  in  the  judgment  of  the  Attorney 
General,  a  grievance  procedure  that  has 
been  in  existence  less  than  one  year  is 
at  the  time  of  application  in  substantial 
compliance  with  the  standards 
promulgated  herein,  the  Attorney 
General  shall  grant  conditional 
certification  for  one  year  or  until  the 
applicant  satisfies  the  requirements  of 
§  40.16,  whichever  period  is  shorter. 

§  40.16  Full  certification. 

If,  in  the  judgment  of  the  Attorney 
General,  a  grievance  procedure  that  has 
been  in  existence  longer  than  one  year 
at  the  time  of  application  is  in 
substantial  compliance  with  the 
standards  promulgated  herein,  full 
certification  shall  be  granted.  Such 
certification  shall  remain  in  effect  unless 
and  until  the  Attorney  General  finds 
reasonable  cause  to  beUeve  that  the 
grievance  procedure  is  no  longer  in 
substantial  compliance  with  the 


3848 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Rules  and  Regulations 


minimum  standards  and  so  notifies  the 
applicant  in  writing. 

§  40.17  Denial  of  certification. 

If  the  Attorney  General  finds  that  the 
grievance  procedure  is  not  in  substantial 
compliance  with  the  standards 
promulgated  herein,  the  Attorney 
General  shall  deny  certification  and 
inform  the  applicant  in  writing  of  the 
area  or  areas  in  which  the  grievance 
procedure  or  the  application  is  deemed 
inadequate. 

§  40.18  Reapplication  after  denial  of 
certification. 

An  applicant  denied  certification  may 
resubmit  an  application  for  certification 
at  any  time  after  the  inadequacy  in  the 
application  or  the  grievance  procedure 
is  corrected. 

§  40.19  Suspension  of  certification. 

(a)  Reasonable  belief  of  non- 
compliance.  If  the  Attorney  General  has 
reasonable  grounds  to  believe  that 
previously  certified  grievance  procedure 
may  no  longer  be  in  substantial 
compliance  with  the  minimum 
standards,  the  Attorney  General  shall 
suspend  certification.  The  suspension 
shall  continue  until  such  time  as  the 
deficiency  is  corrected,  in  which  case 
certification  shall  be  reinstated,  or  until 
the  Attorney  General  determines  that 
substantial  compliance  no  longer  exists, 
in  which  case,  except  as  provided  in 
paragraph  (b)  of  this  section,  the 
Attorney  General  shall  withdraw 
certification  pursuant  to  §  40.20. 

(b)  Defect  may  be  readily  remedied; 
good  faith  effort.  If  the  Attorney  General 
determines  Aat  a  grievance  procedure  is 
no  longer  in  substantial  compliance  with 
the  minimum  standards,  but  has  reason 
to  believe  that  the  defect  may  be  readily 
corrected  and  that  good  faith  efforts  are 
underway  to  correct  it,  the  Attorney 
General  may  suspend  certification  until 
the  grievance  procedure  returns  to 
compliance  with  the  minimum 
standards. 

(c)  Recertification  after  suspension 
pursuant  to  paragraph  (a).  The  Attorney 
General  shall  reinstate  the  certification 
of  an  applicant  whose  certification  was 
suspended  pursuant  to  paragraph  (a)  of 
this  section  upon  a  demonstration  in 
writing  by  the  applicant  that  the  specific 
deficiency  on  which  the  suspension  was 
based  has  been  corrected  or  that  the 


(bj  upon  a  demonstration  in  writing  that 
the  deficiency  on  which  the  suspension 
was  based  has  been  corrected. 

(e)  Notification  in  writing  of 
suspension  or  reinstatement.  The 
Attorney  General  shall  notify  an 
applicant  in  writing  that  certification 
has  been  suspended  or  reinstated  and 
state  the  reasons  for  the  action. 

§  40.20  Withdrawal  of  certification. 

(a)  Finding  of  non-compliance.  If  the 
Attorney  General  finds  that  a  grievance 
procedure  is  no  longer  in  substantial 
compliance  with  the  minimum 
standards,  the  Attorney  General  shall 
withdraw  certification,  unless  the 
Attorney  General  concludes  that 
suspension  of  certification  under 

§  40.19(b)  of  this  part  is  appropriate. 

(b)  Notification  in  writing  of 
withdrawal  of  certification.  The 
Attorney  General  shall  notify  an 
applicant  in  writing  that  certification 
has  been  withdrawn  and  state  the 
reasons  for  the  action. 

(c)  Recertification  after  withdrawal. 
An  applicant  whose  certification  has 
been  withdrawn  and  who  wishes  to 
receive  recertification  shall  submit  a 
new  application  for  certification. 

§  40.21  Contemplated  change  in  certified 
procedure. 

A  proposed  change  in  a  certified 
procedure  must  be  submitted  to  the 
Attorney  General  thirty  days  in  advance 
of  its  proposed  effective  date.  The 
Attorney  General  shall  review  such 
proposed  change  and  notify  the 
applicant  in  writing  before  the  effective 
date  of  the  proposed  change  whether 
such  change  will  result  in  suspension  or 
withdrawal  of  the  certification  of  the 
grievance  procedure. 

§  40.22  Notification  of  court 

The  Attorney  General  shall  notify  in 
writing  the  Chief  Judges  of  the  United 
States  Court  of  Appeals  and  of  the 
United  States  District  Court(s]  within 
whose  jurisdiction  the  applicant  is 
located  of  the  certification,  suspension 
of  certification,  withdrawal  of 
certification  and  recertification  of  the 
applicant’s  grievance  procedure.  The 
Attorney  General  shall  also  notify  the 
court  of  the  certification  status  of  any 
grievance  procedure  the  request  of  the 
court  or  any  party  in  an  action  by  an 
adult  inmate  pursuant  to  42  U.S.C.  1983. 


information  that  caused  the  Attorney  §  40.23  Significance  of  certification. 
General  to  suspend  certification  was  ^  Certification  of  a  grievance  procedure 
erroneous.  by  the  Attorney  General  shall  signify 

(d)  Recertification  after  suspension  only  that  on  the  basis  of  the  information 
pursuant  to  paragraph  (b).  The  Attorney  submitted,  the  Attorney  General 
General  shall  reinstate  the  certification  believes  the  grievance  procedure  is  in 
of  an  applicant  whose  certification  has  substantial  compliance  with  the 
been  suspended  pursuant  to  paragraph  minimum  standards.  Certification  shall 


not  indicate  approval  of  the  use  or 
application  of  the  grievance  procedure 
in  a  particular  case. 

Appendix  A — Commentary 

Section  40.2  Adoption  of  Procedures 

The  essential  feature  of  this  standard 
is  the  requirement  that  the  grievance 
procedure  be  adopted  in  writing. 

Written  grievance  procedures  provide 
assurances  to  inmates  that  established 
procedures  exist  for  processing, 
reviewing,  and  resolving  their 
complaints.  They  also  assist 
institutional  administrators  and  staff  by 
providing  guidance  regarding  the  proper 
handling  of  inmate  complaints. 

Section  40.3  Communication  of 
Procedures — written  and  oral 
explanation 

This  standard  is  intended  to  ensure 
that  the  institution  takes  reasonable 
steps  to  communicate  how  and  when  to 
use  the  grievance  procedure  to  the 
inmates.  The  standard  incorporates  the 
requirement  of  42  U.S.C.  1997e  that 
inmates  and  employees  participate  in 
the  formulation  and  implementation  of 
the  grievance  procedure.  The  type  of 
participation  is  left  to  the  correctional 
agency  or  institution  to  determine,  but  it 
should  be  of  such  a  nature  as  to  enhance 
the  credibility  of  the  grievance 
mechanism  by  fostering  a  sense  of 
inmate  and  employee  responsibility  for 
the  final  design  and  operation  of  the 
procedure.  For  further  comment  on  the 
need  to  foster  inmate  and  employee 
responsibility  see  Commentary  on 
§  40.7(b)  below. 

Research  on  existing  grievance 
mechanisms  sheds  important  light  on 
the  need  for  inmate  familiarity  with 
those  mechanisms.*  Many  inmates  may 
not  develop  extensive  knowledge  of 

'  The  relevant  research  is  limited  to  general 
surveys  of  grievance  mechanisms  presently  in  use 
and  evaluations  of  their  effects  on  such  factors  as 
inmate  and  staff  attitudes  concerning  the  resolution 
of  complaints,  patterns  of  use  by  inmates,  and 
dispositions  of  grievances  resolved.  Very  few  of  the 
studies  gather  extensive  empirical  data  on  the 
operation  and  effects  of  grievance  mechanisms. 
Those  that  do  are  limited  to  individual  correctional 
institutions  or  systems.  Thus,  extensive  empirical 
comparisons  between  the  effects  of  diferent  types  of 
grievance  mechanisms  on  prisons  and  inmates  are 
not  available. 

Most  of  the  research  simply  describes  the 
operation  of  grievance  medianisms,  and  inmate  and 
staff  perceptions  of  their  fairness  and  efficiency.  It 
is  not  possible  to  draw  ffrm  conclusions  from  this 
research  about  the  effectiveness  of  grievance 
mechanisms  in  reducing  levels  of  tension  or 
violence  in  institutions,  or  even  about  whether  there 
are  signiffcant  systematic  differences  among 
grievance  mechanisms  in  their  effects  on  prisons. 
Accordingly,  discussion  of  research  in  this 
commentary  only  summarizes  the  research  findings 
that  are  related  to  the  central  points  of  discussion 
and  that  are  strongly  supported  across  the  literature 
cited. 
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their  rights  under  grievance  mechanisms 
or  of  the  specific  procedures  used  in 
filing  grievances  or  appealing  grievance 
decisions.*  Formal  orientation  involving 
inmates  and  sta^  may  reduce 
apprehension  when  the  grievance 
mechanisms  are  introduced,  increase 
awareness  of  their  existence,  and 
stimulate  their  use  in  settling  disputes.* 

Thorough  orientation  and  training 
about  grievance  mechanisms  is 
necessary  for  both  inmates  and  staff. 
Orientation  for  iiunates  might  involve 
both  inmate  and  staff  participation,  and 
should  attempt  to  increase  inmates' 
knowledge  of  rules  and  procedures  in 
filing  grievances  and  appealing 
grievance  decisions.  Training  for 
employees  and  inmates  should  cover  the 
skills  necessary  to  participate  in  and, 
where  appropriate,  operate  the 
grievance  procedure.  Active 
involvement  and  support  by  the 
institutional  administration  in  training 
and  orientation  is  important* 

Section  40.4  Accessibility 

An  inmate  must  have  access  to  the 
grievance  procediue,  regardless  of 
personal  impairments  or  handicaps.  The 
purposes  of  a  grievance  procedure 
cannot  be  fulKlled  if  certain  classes  of 
inmates  are  prevented  from  using  it  The 
provisions  of  42  U.S.C.  1997e  apply  to 
adult  inmates  convicted  of  crimes. 
Although  juveniles  and  pretrial 
detainees  are  excluded,  as  a  matter  of 
sound  policy  and  equal  treatment 
institutions  containing  mixed 
populations  are  encouraged  to  open  the 
grievance  procedure  to  ail  inmates, 
despite  the  ability  of  iiunates  not 
covered  by  the  Act  to  proceed  directly 
to  court. 

Section  40,5  Applicability 

The  range  of  complaints  to  which  the 
grievance  procedure  applies  and  the 
types  of  remedies  that  the  procedure 
affords  are  fundamental  features  of  the 
design  of  a  grievance  mechanism. 
Pursuant  to  42  U.S.C.  1997e,  a  court  may 
stay  any  inmate  action  filed  under  42 
UiS.C.  1983  for  90  days  to  allow 
exhaustion  of  a  grievance  procedure.  If 
exhaustion  is  to  be  a  realistic 
alternative  in  such  cases,  the  grievance 


‘California  Youth  Authority.  Final  Evaluation  of 
Ward  Grievance  Procedure  at  Karl  Holton  School, 
26,  (1974)  (hereinafter  cited  as  California  Youth 
Authority  Report). 

‘M.  Keating,  V.  McArthur,  M.  Lewis,  K.  Sebelvis, 
and  L  Singer,  Grievance  Mechanisms  in 
Correctional  Institutions  (1975)  (hereinafter  cited 
Keating  et  al.); ).  Hepburn,  ).  Lave,  and  M.  Becker, 
To  Do  Justice:  An  Analysis  of  the  Development  of 
Inmate  Grievance  Resolution  Procedures  and  a 
Final  Report  for  the  Center  for  Community  Justice 
(1978)  (hereinafter  cited  as  Hepburn  et  al.). 

*  Keating  et  al.,  supra  note  3,  at  30. 


procedure  must  be  applicable  to  many 
complaints  that  could  be  raised  in  an 
action  under  section  1983  and  the  relief 
available  under  the  procedures  must 
approximate  the  remedies  available 
under  the  statute.  Otherwise,  a  major 
purpose  of  the  "Civil  Rights  of 
Institutionalized  Persons  Act" — to 
permit  non-judicial  resolution  of  inmate 
grievances — may  not  be  realized. 

Grievance  mechanisms  should 
explicitly  state  what  matters  or 
categories  of  complaints  are  subject  to 
review  under  the  procedure  in  order  to 
ensure  proper  and  necessary  use  of  the 
procedure.  General  examples  of  such 
matters  include  institutional  policies, 
applications  of  the  policies,  actions  by 
employees  or  other  inmates,  and  living 
conditions  within  the  institution.  There 
also  should  be  explicit  statements  of 
matters  not  subject  to  review. 

Applicants  are  encouraged  to  use  the 
grievance  procedure  to  determine 
whether  a  complaint  is  grievable.  The 
grievance  procedure  shall  not  replace 
disciplinary  procedures  which  are 
subject  to  certain  constitutional 
safeguards. 

Section  40.6  Remedies 

The  requirement  that  grievance 
procediu^s  afford  meaningful  remedies 
is  essential.  The  procedures  should 
clearly  specify  the  types  of  remedies 
that  are  within  their  scope  and 
authority.  Examples  of  such  remedies 
include  monetary  relief,  restitution  of  a 
grievant’s  property,  correction  of 
records,  reclassification,  and  changes  in 
institutional  policies  or  practices  that 
are  the  subject  of  grievances.  As  stated 
previously,  if  the  purposes  of  the  Civil 
Rights  of  Institutionalized  Persons  Act 
are  to  be  fulfilled,  grievance  procedures 
must  be  empowered  to  award  a  broad 
range  of  remedies. 

Section  40.7  Operation  and  Decision 

a.  Initiation.  All  inmates  should  be 
permitted  to  file  grievances.  The 
requisite  materials  should  be  readily 
accessible  to  every  inmate  in  the 
institution,  regardless  of  classification  or 
disciplinary  status.  Since  the 
effectiveness  of  a  complaint  may  turn  on 
the  ability  of  the  inmate  to  express  the 
compliant  in  writing,  inmates  with 
han^caps  or  minimal  or  diminished 
capacity  for  written  expression  must  be 
afforded  assistance  in  presenting  their 
grievances.  However,  this  standard 
should  not  be  read  as  requiring  the 
provisions  of  legal  representation  for 
inmates. 

In  filing  grievances,  inmates  should 
not  be  forced  to  comply  with 
technicalities  of  form  or  detail,  but 
should  be  required  only  to  state  their 


compliant  in  a  simple,  straightforward 
manner.  The  use  of  a  standard  form  will 
assist  the  simplification  of  the  filing 
process  and  assist  decision-makers  by 
structuring  the  presentation  of  the 
grievance. 

b.  Inmate  and  Employee  Participation. 
Taken  in  conjunction  with  §  40.2  of  this 
part,  this  standard  requires  iiunate  and 
employee  participation  in  the 
formulation,  implementation  and 
operation  of  the  grievance  procedure. 

The  exact  natme  of  the  participation  is 
left  to  each  applicant  for  certification 
with  the  caveat  that  the  participation 
must  be  such  as  to  promote  the 
credibility  and  use  of  the  grievance 
procedure. 

Inmate  participation  in  an  advisory 
capacity  is  mandated  at  the  most 
decentralized  level  reasonably  possible. 
This  requirement  is  intended  to  ensure 
that  inmates  play  a  role  in  the  initial 
consideration  of  their  grievances.  Such 
participation  will  allow  full  airing  of  the 
dispute  at  the  earliest  possible  time  and 
promote  prompt  and  efficient  settlement 
of  grievances. 

Examples  of  inmate  involvement 
include  participation  in  designing 
grievance  procedures,  reviewing  the 
overall  operation  of  the  grievance 
system  and  working  with  staff  to  assure 
the  system  is  successful  and  credible. 
Stafi  and  administration  involvement 
may  include  participation  in  the  design 
of  grievance  procedures,  and  in  dispute 
resolution  through  the  grievance 
mechanisms.  Administrators  may  also 
serve  in  reviewing  capacities. 

As  A  reflection  of  the  concern  for 
confidentiality  expressed  in  Standard 
lV(b].  this  Standard  allows  an  inmate  to 
request  that  other  inmates  not 
participate  in  the  actual  resolution  of  a 
grievance  filed  by  the  inmate.  Barring 
such  a  request,  inmates  may  have  other 
inmates  participate  in  an  advisory 
capacity  in  the  resolution  of  their 
disputes,  although  the  standard  does  not 
require  that  any  inmates  have  access  to 
confidential  records.  A  request  that 
inmates  not  participate  in  the  resolution 
of  a  dispute  shall  be  made  by  the  inmate 
who  filed  the  grievance  and  may  be 
withdrawn  before  the  grievance 
procedure  is  completed. 

Many  existing  grievance  procedores 
are  designed  to  include  inmate 
participation.  A  recent  survey  indicates 
that  under  some  programs  inmates 
accept  and  screen  incoming  grievances 
and  work  together  with  staff  in  settling 
inmates’  disputes.*  The  survey  also 
showed  that  almost  one-third  of  the 


‘Dillingham  and  Singer,  Complaint  Procedures  m 
Prisons  and  Jails:  An  Examination  of  Recent 
Experience,  pp.  22-23  (1980). 
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programs  that  involve  prisoner 
participation  and  hearings  on  grievances 
give  prisoners  “decision-making”  roles.® 
There  is  reason  to  believe  that 
prisoners  in  programs  with  participatory 
grievance  mechanisms  may  be  more 
willing  to  use  the  grievance  mechanism.’’ 
A  study  by  Dillingham  and  Singer 
suggests  that  more  prisoners  feel  that 
complaints  are  handled  fairly  and 
satisfactorily  under  participatory 
grievance  procedures  (those  with  inmate 
participation  and  external  review)  than 
do  under  nonparticipatory  procedures.® 
This  finding  may  be  due  in  part  to  the 
higher  rates  of  dispositions  favoring 
inmates  in  correctional  systems  using 
participatory  grievance  procedures.® 
Another  study  indicates  that  prisoners- 
and  correctional  officers  may  often  feel 
participatory  grievance  procedures 
achieve  fair,  useful  and  expeditious 
resolution  of  prisoners’  complaints.’® 
Correctional  administrators  also  feel 
that,  as  a  general  matter,  grievance 
mechanisms  are  effective  in  resolving 
prisoner  complaints.”  Some 
administrators  indicate  that  prisoner 
participation  in  grievance  mechanisms 
enables  prisoners  to  question  and 
challenge  policies  more  easily,  more 
expeditiously,  and  at  lower  levels  of 
decision-making  within  the  institution.’® 
Hepburn  et  al.  report  that  line-officers 
and  staff  involved  in  participatory 
grievance  procedures,  who  may  initially 
resist  involvement  due  to  concerns  over 
weakening  authority  and  reduced 
autonomy,  may  come  to  believe  that  the 
procedures  improve  working  conditions 
by  (1)  reducing  prisoner  hostility  toward 
staff,  (2)  clarifying  ambiguous  or 
contradictory  policies,  and  (3)  effecting 
change  in  unpopular  or  unenforceable 
institutional  rules.’®  In  brief,  available 
evidence  shows  that  grievance 
mechanisms  that  provide  for  inmate  and 
staff  involvement  tend  to  be  perceived 


’  Keating  et  al.,  supra  note  3,  at  9. 

"Dillingham  and  Singer,  supra  note  5,  at  51, 56 
Table  XI,  Xlil. 

*Id.  at  54. 

Dillingham,  Right  to  Be  Heard:  An  Evaluation 
of  the  Word  Grievance  Procedure  in  the  California 
Youth  Authority,  at  61,  62  Tables  26-21  (1978); 
Dillingham  and  Singer,  supra  note  5,  at  51,  52; 
Keating  et  al.,  supra  note  3,  at  49-60.  Keating  et  al.’s 
analysis  of  17  correctional  systems  indicates  that 
more  prisoners  in  programs  with  participatory 
grievance  procedures  feel  that  disputes  are  settled 
in  a  timely  way  than  prisoners  in  programs  with 
other  grievance  mechanisms. 

"  Dillingham  and  Singer,  supra  note  5,  at  21,  26, 
26,  32. 

‘Hepburn  et  al.  supra,  note  3,  at  406-407. 

”ld.  at  406;  |.  Hepburn  and  J.  Laue,  "Prisoner 
Redress;  An  Analysis  of  an  Inmate  Grievance 
Procedure,"  26  Crime  and  Delinquency  162. 
Hepburn  and  Laue  suggest  that  prisoners  and  staff 
should  have  equal  roles  in  resolving  grievances. 


as  fair  and  effective,  and  thus  achieve 
greater  credibility. 

c.  Investigation  and  consideration.  A 
grievance  procedure  must  have  a 
method  for  investigating  the  allegations 
contained  in  a  grievance  and 
establishing  the  facts  necessary  to  be 
just  resolution.  The  method  need  not  be 
modeled  on  a  strict  adversarial 
approach  to  grievance  resolution,  but  it 
may  be  necessary  for  inmates  to  be 
interviewed  personally  regarding  their 
grievances. 

To  enhance  the  impartiality  of 
grievance  decisions,  the  Standard 
requires  that  employees  and  inmates 
who  are  the  subject  of  grievances  or 
were  involved  in  the  events  that 
produced  the  grievance  not  participate 
in  resolving  the  grievance. 

d.  Reasoned,  written  responses.  The 
requirement  that  grievances  receive 
reasoned,  written  responses  may  aid  in 
ensuring  that  grievances  are  considered 
carefully  by  staff  and  administrators 
and  may  inJform  administrators  whether 
institution  policies  and  procedures  are 
appropriate  and  are  being  implemented 
properly.  Equally  important  is  the 
possible  effect  upon  an  inmate  of  a 
reasoned,  written  response.  It  will  give 
the  inmate  some  assurance  that  the 
grievance  has  been  reviewed  and  should 
serve  to  clarify  the  institutional  policy  or 
practice  that  was  the  subject  of  the 
grievance.  Furthermore,  the  requirement 
of  a  written  response  provides 
administrators  with  a  document  that 
identifies  the  outcome  of  an  inmate’s 
grievance.  Thus,  reasoned,  written 
responses  may  enhance  inmates’ 
perceptions  that  they  have  been  treated 
fairly,  and  may  assist  administrators  in 
operating  the  facility. 

There  is  little  research  concerning 
responses  to  grievances.  Dillingham  and 
Singer  note  that  summary  replies  to 
grievances  such  as  “Request  denied — 
contrary  to  policy”  were  often  observed 
in  their  analysis  of  grievance  records.’® 
Dillingham’s  analysis  of  the  California 
Youth  Authority  grievance  procedure 
indicates  that  mandatory  provision  for 
explanations  of  grievance  decisions  has 
resulted  in  reasoned  replies.’® 

e.  Fixed  time  limits.  The  credibility 
and  practical  success  of  grievance 
procedures  may  be  enhanced  if  the 
procedures  result  in  prompt  responses  to 
inmates’  complaints.  Fixed  time  limits 
help  to  ensure  inmates  that  complaints 
will  not  be  put  off  by  decision-makers. 
The  standard  provides  that  time  limits 
may  not  be  exceeded  unless  an  inmate 
agrees  in  writing  to  an  extension.  If  the 
inmate  has  not  agreed  to  an  extension 


’‘‘Dillingham  and  Singer,  supra  note  5,  at  65. 
“Dillingham,  supra  note  10.  at  36-40. 


and  no  response  is  forthcoming  during 
the  prescribed  period,  the  inmate  may 
move  to  the  next  stage  of  review.  The 
standard  would  not  affect  the  ability  of 
correctional  systems  and  institutions  to 
impose  stronger  penalties  for  delay 
among  decision-makers. 

Surveys  of  grievance  procedures 
indicate  that  a  great  majority  impose 
time  limits  on  replies  to  inmates’ 
complaints.’® Many  apply  these  time 
limits  to  all  levels  of  the  grievance 
procedure. ’’There  is  limited  information 
on  the  comparative  efficiency  of 
grievance  procedures  with  Hxed  time 
limits  and  other  grievance  mechanisms. 
Dillingham  and  Singer  indicate  there 
may  be  more  complaints  filed  per 
prisoner  under  grievance  procedures 
allowing  inmate  participation  and 
employing  fixed  time  limits.’®  Hepburn 
et  al.  conclude  that  the  grievance 
procedure  with  fixed  time  limits 
implemented  in  South  Carolina  is  more 
efficient  than  the  state  ombudsman 
program  handling  similar  types  of 
complaints.’® 

In  spite  of  fixed  time  limits,  delays  in 
processing  grievances  may  occur  in 
most  grievance  mechanisms.  Failures  to 
comply  with  time  limits  in  California’s 
Ward  Grievance  Procedure,  for 
example,  occur  most  fi'equently  during 
appellate  reviews  of  grievances.®® 
Serious  delays  may  also  attend  upon  the 
introduction  of  grievance  procedures,  as 
was  the  case  following  the  introduction 
of  a  grievance  procedure  in  New  York. 
There,  the  most  frequent  delays  took 
place  at  the  initial  hearing  stages,  as  a 
result  of  heavy  filing  of  grievances  and 
the  difficulty  of  obtaining  attendance  at 
hearings  of  prisoners  subject  to  special 
conditions  of  confinement.®’ 

f.  Review.  Review  of  the  disposition  of 
inmate  grievances  may  ensure  that 
institutional  policies  are  applied  fairly 
and  objectively  and  that  the  procedural 
guarantees  of  the  grievance  procedure 
itself  are  observed.  The  standard  states 
two  different  minimum  requirements  for 
review.  For  grievances  that  are  based  on 
incidents  occurring  within  the  institution 
or  that  challenge  practices,  policies  or 
conditions  that  only  pertain  in  a  specific 
institution,  the  standard  mandates 
review  by  a  person  or  entity  not  under 
the  control  or  supervision  of  the 
institution.  For  grievances  that  challenge 
policies  or  practices  that  apply 
throughout  the  correctional  system,  the 


“Dillingham  and  Singer,  supra  note  5,  at  23. 

”/<y.,  at  Table  V. 

Id.,  at  45  Chart  1. 

“Hepburn  et  al.,  supra  note  3,  at  295-299. 
‘“Keating  et  al.,  supra  note  3,  at  49-60;  Hepburn  et 
al.  at  254,  345. 

“  Dillingham,  supra  note  10,  at  44  Table  15. 
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standard  requires  an  independent 
review — that  is.  by  a  person  or  entity 
wholly  outside  the  correctional  system. 
The  review  should  ordinarily  be  a  step 
in  the  grievance  procedure.  Evidence 
from  the  states’  experience  shows  that 
this  step  is  rarely  invoked.  Accordingly, 
fears  that  heavy  burdens  may  result 
from  this  process  appear  to  be 
unsupported. 

Although  correctional  administrators 
are  expected  to  be  capable  of  fair  and 
detached  consideration  of  grievances,  a 
structure  that  ensures  that 
administrators  will  not  be  the  only 
individuals  reviewing  their  own  policies 
will  enhance  the  credibility  of  the 
grievance  procediue  among  inmates  and 
will  furnish  administrators  with 
impartial  input  into  their  dispositions  of 
grievances.  Although  the  standard 
directs  correctional  agencies  to  consider 
the  views  of  the  reviewing  body  or 
individual,  it  does  not  require  that  the 
views  be  binding.  Review  by  a 
correctional  agency  of  the  disposition  of 
a  grievance  by  an  institution  official  will 
be  binding. 

It  is  important  to  recognize  that  the 
standard  dictates  the  minimum  level  of 
independence  of  review.  Obviously, 
independence  and  its  appearance 
increase  as  the  reviewing  authority 
gains  distance  from  the  institution  and 
the  correctional  structure.  For  instance, 
greater  independence  would  be 
achieved  by  giving  reviewing  authority 
to  an  individual  or  group  which  is 
separate  from  the  executive  branch  of 
government.  An  example  of  this  would 
be  a  legislatively  appointed  commission 
or  ombudsman.  Still  greater 
independence  could  be  achieved  by 
giving  the  reviewing  commission  or 
official  binding  authority  over  grievance 
decisions  and  other  matters  pertaining 
to  grievance  decisions.  While  this  type 
of  review  may  be  perceived  as 
challenging  the  authority  of  correctional 
administrators,  it  might  improve  the 
credibility  of  grievance  mechanisms 
among  prisoners  and  result  in  increased 
use  of  the  mechanism  in  settling 
disputes.  No  grievance  mechanisms 
currently  permit  such  a  degree  of 
independent  review  of  grievance  — 
decisions.” 

A  variety  of  mechanisms  exist, 
however,  that  employ  impartial  or 
“outside”  review  by  individuals  or 
groups  not  under  the  direct  supervision 
of  the  institution  or  department  of 
'^  corrections.  Prisoners  may  be  more 
likely  to  use  these  grievance 
mechanisms  with  impartial  review  and 
more  likely  to  perceive  them  as  fair  and 


”  Dillingham  and  Singer,  supra  note  5.  at  23,  27; 
Keating  et  al.,  supra  note  3,  at  35-47, 


responsive  to  their  complaints  than 
grievance  mechanisms  with  other  forms 
of  review.”  Mechanisms  affording 
impartial  review  rely  on  several 
different  types  of  reviewers:  grievance 
commissions  consisting  of  persons  not 
affiliated  with  correctional  agencies; 
ombudsmen  acting  in  conjunction  with 
administrative  grievance  procedures; 
arbitration  panels;  and  professional 
arbitrators  acting  as  medif^rs  m  the 
nnal  stage  of  grievance  appeals.  Under 
all  grievance  mechanisms  using  outside 
review,  the  reviewing  bodies  make 
advisory  recommendations  to 
correctional  administrators  with  respect 
to  Tmal  settlement  of  grievances. 

Section  40.8  Emergency  Procedures 

A  special  emergency  grievance 
procedure  is  necessary  to  handle 
matters  that  will  inevitably  arise  that 
would  result  in  serious  harm  to  an 
inmate  or  a  threat  to  the  safety  or 
security  of  the  institution  if  they  were 
not  treated  on  an  expedited  basis.  It  is 
important,  however,  that  the  procedure 
state  explicitly  what  matters  will  be 
subject  to  emergency  treatment  so  that 
inmates  may  avail  themselves  of  the 
procedure  and  firivolous  tilings  will  be 
discouraged  and  screened  out  quickly 
when  they  occur.  Emergency  grievances 
must  reach  a  decisionmaker  with 
authority  to  take  corrective  action 
without  passing  through  preliminary 
levels  of  substantive  review. 

Prisoners  in  systems  with  emergency 
provisions  may  tile  “emergency” 
grievances  relatively  frequently.  For 
example,  forty  percent  of  all  grievances 
tiled  in  the  California  Youth  Authority’s 
system  in  1977  were  initially  declared 
“emergencies.””  Although  the  heavy 
filing  of  such  grievances  may  be  a 
burden  on  the  operation  of  the  overall 
grievance  mechanism,  the  provision  for 
handling  grievances  on  an  emergency 
basis  may  serve  as  a  “safety  valve”  for 
prisoners’  immediate  reactions  to 
institutional  problems  as  well  as  a 


”  Keating  et  ai.,  supra  note  3.  at  14;  Dillingham 
and  Singer,  supra  note  5.  at  43-57.  Dillingham  and 
Singer  summarize  their  analysis  of  interviews  with 
prisoners  and  staff  and  examination  of  records  in 
ten  prison  systems  using  different  types  of 
grievance  mechanisms:  “Procedures  have  a  greater 
chance  of  success  if  they  include  inmates  and  line 
staff  in  resolving  complaints,  permit  appeal  to 
outsiders  seen  as  impartial  and  adhere  to 
established  time  limits  and  other  procedural 
requirements."  (at  43)  While  Dillingham  and 
Singer's  findings  do  not  indicate  that  appellate 
review  by  external  authorities  alone  ensures 
effective  dispute  resolution,  the  findings  suggest 
that  external  review  may  be  necessary  to  ensure 
utilization  of  grievance  mechanisms  by  prisoners 
and  enhance  their  perception  as  fair  and  timely  in 
resolving  disputes. 

’*  Hepburn  et  al.,  supra  note  3.  at  100-101. 


mechanism  for  settling  problems  which 
generally  require  immediate  relief.” 

Section  40.9  Reprisals  . 

Reprisals  or  fear  of  reprisals  may 
discourage  use  of  the  grievance 
'  mechanism.  No  inmate  should  be 
subjected  to  adverse  consequences  or 
threats  as  a  result  of  having  invoked  or 
participated  in  the  grievance  procedure. 
Inmates  must,  therefore,  be  given  a 
remedy  against  possible  reprisals,  at 
least  to  the  extent  of  being  permitted  to 
complain  of  reprisals  through  the 
grievance  procedure.  In  addition, 
employees  of  the  institution  should  be 
informed  that  reprisals  against  inmates 
will  be  viewed  seriously  by  the 
administrators  of  the  institution  and 
correctional  agency  and  met  with 
specific  penalties.  And,  since  employees 
must  also  be  encouraged  to  participate 
freely  in  the  grievance  procedure,  they 
should  receive  assurances  against 
reprisals  by  administrators. 

Research  on  grievance  procedures 
discloses  no  evidence  of  formal  reprisals 
against  grievants.”  Evidence  of  fear  of 
reprisal  among  prisoners,  however,  is 
clear.  Approximately,  one-in-six 
prisoners  in  the  California  Youth 
Authority’s  initial  experiment  with 
grievance  procedures  reported 
reluctance  to  use  the  procedure  due  to 
fear  of  negative  consequences.”  Similar 
attitudes  have  been  observed  among 
prisoners  in  New  York  and  South 
Carolina.”  A  reprisal  feared  by  many  is 
unfavorable  intervention  in  parole 
decisions.”  Such  fear  may  harm  the 
credibility  of  grievance  procedures  and 
limit  their  usefulness. 

Standards  for  grievance  mechanisms 
cannot  be  expected  to  prevent  all 
informal  reprisals  against  grievants,  but 
formal  reprisals  by  staff  and 
administration  may  be  deterred  by  the 
remedies  discussed  above  in 
combination  with  the  safeguards 
contained  in  other  standards,  such  as 
those  ensuring  the  confidentiality  of 
grievance  tiles.  To  minimize  informal 
reprisals,  grievance  mechanisms  might 
also  provide  for  immediate  independent 
review  of  allegations  of  reprisals. 

Section  40.10  Records — Nature; 
Confidentiality 

a.  Nature.  The  systematic  collection  of 
information  regarding  the  operation  of 
the  grievance  mechanism  is  essential  far 
administrators  if  they  are  to  ensure  that 
the  procedure  is  operating  fairly. 


“/t/>  at  113. 

**  Hepburn  et  at,  supra  note  3,  at  405. 

”  California  Youth  Authority  Report  supra  note  2. 
**  Hepburn  et  aU  supra  note  3.  at  162.  281. 

**  Keating  et  al.  supra  note  3,  at  IS. 
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effectively  and  according  to  its  own 
internal  requirements. 

Examples  of  information  which  might 
be  collected  include  types  of  grievances 
filed,  nature  of  disputed  issues,  final 
dispositions  of  grievances,  levels  of 
review  required,  compliance  with  time 
limits,  and  reasons  for  dispositions  of 
grievances.®" 

b.  Confidentiality.  To  prevent 
reprisals,  it  is  important  to  keep  records 
of  individual  inmate  use  and 
participation  in  grievance  mechanisms 
out  of  the  reach  of  fellow  inmates  and 
staff.  Similarly,  to  prevent  individuals  or 
bodies  making  parole  decisions  from 
considering  inmate  use  or  involvement 
in  grievance  procedures  as  a  factor  in 
their  deliberations,  strict  precautions 
must  be  taken  to  ensure  that  such 
material  is  not  available  to  them.  Fear 
on  the  part  of  inmates  that  use  of  or 
participation  in  grievance  procedures 
could  affect  release  decisions  negatively 
may  restrict  use  of  the  grievance 
procedure.  In  addition,  fear  that 
testimony  or  evidence  produced  during 
grievance  proceedings  will  become 
known  to  persons  making  release 
decisions  may  restrict  inmate 
participation  in  the  proceedings  and 
impede  efforts  to  develop  fully  and 
accurately  the  factual  bases  of 
grievances. 

Although  institutional  records  are 
exempted  from  the  disclosure 
requirements  of  freedom  of  information 
acts  in  many  states,  it  is  not  the  intent  of 
this  standard  to  override  such  disclosure 
requirements  where  they  exist  under 
state  law. 

Section  40.11  Evaluation 

Only  through  periodic  evaluations  can 
administrators  and  outside  reviewers 
guarantee  that  grievance  procedures 
serve  the  institutional  purposes  of 
administrators  while  also  resolving 
inmates’  grievances  fairly.  An  important 
concern  is  the  availability  of 
information  on  grievance  processing. 
Development  and  implementation  of 
record-keeping  as  discussed  in  Standard 
IX  will  aid  in  conducting  informed 
evaluations.  The  standard  requires 
review  of  the  evaluation  by  a  person  or 
group  that  is  not  associated  with  the 
institution  to  assist  the  administrators  of 
the  grievance  procedure  in  maintaining 
compliance  with  the  standards.  The 
evaluation  and  the  review  are  to  be 


“Hepburn  et  al.  supra  note  3.  at  262-264.  The 
standard  .illows  inmates  and  staff  to  handle  records 
where  necessary  for  clerical  purposes.  The  most 
effective  method  to  implement  this  Standard  may  be 
to  establish  a  separate  record-keeping  system  for 
inmate  grievance  records.  Whenever  possible,  such 
records  should  not  be  managed  or  handled  by 
inmates. 


submitted  to  the  Attorney  General  to 
assist  him  in  acquitting  his  obligation  to 
review  certified  procedures  for 
continuing  compliance  with  the 
standards. 

An  additional  concern  involves 
criteria  used  in  evaluations  to  measure 
the  effectiveness  of  grievance 
mechanisms.  Criteria  should  be  based 
upon  the  specific  objectives  of  the 
grievance  mechanism.  Due  to  the 
inherent  difficulties  in  determining 
whether  grievance  mechanisms  meet  the 
general  objectives  of  reducing  levels  of 
frustration,  tension,  and  violence  among 
prisoners,  Keating  et  al.  recommend  that 
criteria  of  effectiveness  simply  reflect 
prisoners’  use  of  grievance  mechanisms 
and  whether  such  use  results  in 
clarification  and  changes  in  institutional 
policies.®* 

2.  A  new  §  0.18  to  read  as  follows,  is 
added  to  Title  28,  Code  of  Federal 
Regulations: 

§0.18  Office  ot  Inmate  Grievance 
Procedure  Certification. 

The  Office  of  Inmate  Grievance 
Procedure  Certification  shall  be  under 
the  direction  of  a  Director.  Under  the 
supervision  of  the  Deputy  Attorney 
General,  Jhe  Director  shall  review  and 
certify,  in  accordance  with  Part  40  of 
this  title,  plans  for  inmate  grievance 
procedures  submitted  by  States  or  their 
political  subdivisions. 

Dated;  January  12, 1981. 

Benjamin  R.  Civiletti, 

Attorney  General. 

[FR  Doc.  81-1528  Filed  1-15-81;  8:45  3m| 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1903 

Walkaround  Compensation 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 
action:  Final  rule. 

summary:  This  document  amends  29 
CFR  1903.8  to  require  employers  to 
compensate  employees  who  participate 
in  walkaround  inspections  and  related 
activities.  The  requirement  will  protect 
the  statutory  right  of  employees  to 
participate  in  inspections  of  their 
working  conditions  with  the  OSHA 
inspector  and  will  facilitate  walkaround 
participation,  thus  increasing  the 
effectiveness  of  inspections  and  thereby 

’’  Keating  et  aU  supra  note  3.  at  31. 


promoting  occupational  safety  and 
health. 

EFFECTIVE  DATE:  February  17, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Office  of  Public 
Affairs,  Occupational  Safety  and  Health 
Administration,  Third  Street  and 
Constitution  Avenue,  NW.,  Room  N- 
3641,  Washington,  D.C.  20210  (Tel.  202- 
523-8151). 

SUPPLEMENTARY  INFORMATION; 

I.  Backgroimd  ' 

A.  Introduction 

On  November  14, 1980,  the 
Occupational  Safety  and  Health 
Administration  (“OSHA”  and  the 
“agency”)  published  in  the  Federal 
Register  proposed  amendments  to  29 
CFR  1903.8  and  1977  requiring  employers 
to  compensate  employees  who 
participate  in  walkaround  inspections 
and  related  activities,  45  FR  75232.  The 
agency  invited  the  public  to  submit 
written  data,  views  and  arguments  with 
respect  to  the  proposed  amendments 
and  all  issues  involved  therein. 
Comments  were  to  be  postmarked  on  or 
before  December  29, 1980. 

The  agency  has  received  numerous 
comments  from  businesses,  unions, 
trade  associations,  law  Hrms  and  others. 
In  addition,  comments  relating  to  the 
issues  in  this  proceeding  were  received 
from  OSHA  Held  personnel.  All 
submissions  were  made  part  of  the 
record  and  were  duly  considered. 

B.  Statutory  Framework 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  651  et  seq.  (the 
“Act”  and  the  “OSH  Act”),  was  enacted 
“to  assure  so  far  as  possible  every 
working  man  and  woman  in  the  Nation 
safe  and  healthful  working  conditions 
and  to  preserve  our  human  resources.” 

In  order  to  carry  out  these  purposes, 
section  8(a)  of  the  Act  authorizes  the 
Secretary  of  Labor  (“Secretary”)  to 
conduct  inspections  and  investigations 
of  workplaces  in  order  to  determine 
whether  violations  of  the  Act  are 
present.  An  essential  feature  of  such 
inspections  is  set  forth  in  section  8(e)  of 
the  Act,  which  provides: 

Subject  to  regulations  issued  by  the 
Secretary,  a  representative  of  the  employer 
and  a  representative  authorized  by  his 
employees  shall  be  given  an  opportunity  to 
accompany  the  Secretary  or  his  authorized 
representative  during  the  physical  inspection 
of  any  workplace  under  subsection  (a)  for  the 
purpose  of  aiding  such  inspection.  Where 
there  is  no  authorized  employee 
representative,  the  Secretary  or  his 
authorized  representative  shall  consult  with  a 
reasonable  number  of  employees  concerning 
matters  of  health  and  safety  in  the 
workplace. 
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Thus,  the  Act  grants  employer 
representatives  and  employee 
representatives  an  express  right  to 
accompany  an  OSHA  inspector  for  the 
purpose  of  aiding  the  inspection  and 
provides  for  consultation  with 
employees  by  the  inspector  where  there 
is  no  authorized  employee 
representative.  In  addition,  section 
8(f)(2)  of  the  Act  grants  employees  the 
right  to  complain  to  OSHA  compliance 
officers  prior  to  or  during  an  inspection 
about  possible  violations  of  the  Act,  and 
section  8(a)(2)  provides  that  OSHA 
compliance  officers  may  question 
employees  about  workplace  conditions. 
The  right  to  accompany  an  OSHA 
inspector  may  be  implemented  by  the 
promulgation  of  regiUations  pursuant  to 
section  8(e]  of  the  Act.  In  addition,  this 
provision,  as  well  as  other  provisions 
such  as  sections  8(a)(2),  8(e)  and  8(f)(2), 
may  be  implemented  pursuant  to  section 
8(g)(2)  of  the  Act,  which  provides: 

The  Secretaiy  and  the  Secretary  of  Health, 
Education  and  Welfare  shall  each  prescribe 
such  rules  and  regulations  as  he  may  deem 
necessary  to  carry  out  their  responsibilities 
under  this  Act,  including  rules  and 
regulations  dealing  with  the  inspection  of  an 
employer's  establishment. 

C.  History  of  Walkaround 
Compensation  Regulation 

In  1973,  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health,  relying  in  part  upon  the  Solicitor 
of  Labor’s  opinion  that  walkaroimd  time 
was  not  "hours  worked"  under  the  Fair 
Labor  Standards  Act  ("FLSA"),  29  U.S.C. 
203(o)  (1976),  concluded  that  an 
employer’s  failure  to  pay  employees  for 
the  time  spent  with  the  OSHA  inspector 
was  not  a  perse  violation  of  section 
11(c).  (See  38  FR  2681,  2684  (January  29, 
1973)  (codified  at  29  CFR  1977.21(a) 
(1975)). 

In  1974,  a  federal  district  court  upheld 
the  Department  of  Labor's  interpretation 
in  a  civil  action  brought  by  employees  to 
recover  wages  lost  because  of 
participation  in  an  OSHA  inspection. 
Leone  v.  Mobil  Oil  Corp.,  377  F.  Supp. 
1302  (D.D.C.  1974). 

In  1975,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  affirmed 
the  district  court’s  decision  and  held 
that  because  walkaround  time  primarily 
benefits  employees  and  because  the 
walkaround  is  conducted  beyond  the 
employer’s  control,  walkaround  time 
does  not  constitute  “hours  worked" 
under  the  FLSA.  Leone,  supra,  523  F.2d 
1153, 1163-64.  Furthermore,  the  court 
held  that  a  walkaround  payment 
requirement  could  not  be  inferred  from 
the  provisions  of  the  Occupational 
Safety  and  Health  Act.  Id.  at  1159-61, 


In  1977,  the  Solicitor  of  Labor 
reevaulated  the  original  legal  position 
and,  in  September  1977,  issued  a  new 
opinion,  based  on  further  study  and  the 
agency’s  experience,  which  stated  that 
walkaround  time  was  “hours  worked" 
under  the  FLSA,  that  an  employer’s 
failure  to  pay  employees  for  that  time 
was  inherently  destructive  of  the 
walkaround  right,  and  that  therefore  the 
failure  to  pay  was  discrimination 
prohibited  by  section  11(c)(1)  of  the  Act. 
On  September  20. 1977,  ffie  Assistant 
Secretary  promulgated  a  rule  declaring 
that  “an  employer’s  failure  to  pay 
employees  for  time  during  which  they 
are  engaged  in  walkaround  inspections 
is  discriminatory  imder  section  11(c).’’  42 
FR  47344.  Because  the  rule  was 
considered  “an  interpretive  rule  and 
general  statement  of  policy,"  42  FR 
47344,  public  participation  was  not 
provided  in  accordance  with  the 
provisions  of  the  Administrative 
Procedure  Act  (“APA”).  5  U.S.C.  553. 

In  1978,  a  federal  district  court  in  an 
action  challenging  the  validity  of  the 
new  regulation,  concluded  that  the 
regulation  was  interpretive  and 
therefore  exempt  from  the  notice-and- 
comment  procedures  of  the  APA. 
Chamber  of  Commerce  of  the  United 
States  of  America  v.  OSHA,  465  F.  Supp. 
10  (D.D.C.  1978),  rev’d  No.  78-2221, 8 
BNA  OSHC 1648  (D.C.  Cir.  1980).  The 
court  held  that  OSHA  did  not  exceed  its 
statutory  authority  in  issuing  the  new 
regulation.  On  appeal,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  reversed  the  judgment  of  the 
district  court  and  remanded  the  case  to 
that  court  with  instructions  to  vacate  the 
regulation.  Chamber  of  Commerce  of  the 
United  States  of  America  v.  OSHA, 

F.  2d  .  No.  78-2221,  8  BNA  1648 
(D.C.  Cir.  1980).  The  Court  of  Appeals 
held  that  walkaround  time  did  not 
constitute  “hours  worked”  within  the 
meaning  of  the  FLSA  because  the 
employer  did  not  select  or  regulate  the 
employee  representative  during  the 
walkaround,  nor  was  the  employer  the 
primary  beneficiary  of  the  walkaround. 
The  court  also  held  that  the  Act  itself 
neither  prohibited  nor  compelled  pay  for 
walkaround  time.  Therefore,  according 
to  the  court,  the  regulation  was  not 
interpretive  but  legislative.  Because 
OSHA  did  not  comply  with  the  notice- 
and-comment  procedures  of  the  APA  for 
the  promulgation  of  legislative  rules,  the 
court  concluded  that  die  walkaround 
pay  regulation  was  invalid  and  should 
be  vacated.  The  court  expressed  no 
view  on  whether  the  Assistant  Secretary 
could  reissue  the  same  rule  after 
complying  with  the  notice-and-comment 
procedures  of  5  U.S.C.  553. 


On  remand,  the  district  court  vacated 
the  regulation.  On  October  31. 1980,  the 
Assistant  Secretary  deleted  the 
regulation  (45  FR  72118)  and  instructed 
OSHA  field  staff  to  cease  enforcing  its 
provisions. 

D.  Summary  of  the  Proposed 
Amendment 

On  November  14, 1980,  OSHA 
proposed  regulations  requiring 
employers  to  compensate  employees 
who  participate  in  walkaround 
inspections  and  related  activites.  In  the 
preamble  to  the  proposal,  the  agency 
noted  its  disagreement  with  the 
Chamber  decision  that  walkaround  time 
is  not  “hours  worked”  under  the  FLSA 
but  noted  that  the  proposal  was  not 
based  on  any  determination  that 
walkaround  time  is  “hours  worked” 
under  the  FLSA. 

Under  paragraph  (e)(l)(i)  of  the 
proposed  additions  to  29  CFR  1903.8,  the 
employer  would  have  been  required  to 
provide  to  an  authorized  representative 
of  the  employees  walkaround  benefits 
for  time  during  which  the  repre^ntative 
participates  in  any  OSHA  inspection  of 
the  workplace,  including  attendance  at 
the  opening  and  closing  conferences. 
Paragraph  (e)(l)(ii)  of  the  proposal 
stated  that  if  a  new  employee 
representative  replaces  an  employee 
representative  then  on  the  inspection 
team,  the  employer  would  be  required  to 
provide  walkaround  benefits  to  each 
representative  for  that  portion  of  the 
walkaroimd  in  which  each 
representative  participated.  Paragraph 
(e)(l)(iii)  provided  that  if  compliance 
officers  inspect  di^erent  parts  of  a 
workplace  at  the  same  time  or  at 
difierent  times,  one  employee 
representative  for  each  inspection  team 
would  be  entitled  to  walkaround 
benefits.  Paragraph  (e)(l)(iv)  would  have 
required  employers  to  provide  to  any 
employee  walkaround  benefits  for  time 
spent  in  other  activities  related  to  the 
inspection.  Paragraph  (e)(l)(v)  defined 
walkaround  benefits.  Paragraph  (e)(2) 
provided  the  method  of  enforcement  of 
the  regulation.  Paragraph  (e)(3)  provided 
for  an  efiective  date  of  the  regulation. 

The  proposal  would  have  also  added 
a  new  29  CFR  1977.21  to  Part  1977  which 
provided  that  an  employer's  failure  to 
pay  for  walkaround  time  was  perse 
discrimination  against  employees 
because  of  the  exercise  of  employee 
rights  and  therefore  violative  of  section 
11(c)(1)  of  the  Act.  With  respect  to  the 
proposed  amendment  to  29  CFR  Part 
1977,  the  agency  has  decided,  for  the 
reasons  discussed  below,  not  to 
promulgate  the  proposal  at  this  time. 

As  noted  earlier,  the  agency  has 
received  numerous  comments  in 


3854 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Rules  and  Regulations 


response  to  the  November  14, 1980 
Federal  Register  notice.  Several 
commentors  requested  public  hearings 
on  the  proposed  amendments.  The 
agency  reviewed  these  requests  and 
determined  that  public  hearings  would 
not  be  held.  Since  the  proposed 
regulations  at  29  CFR  1903.8  and  1977 
are  not  occupational  safety  and  health 
standards  as  defined  by  section  3(8]  of 
the  Act,  29  U.S.C.  652(8),  the  provisions 
of  section  6(b)  of  the  Act,  29  U.S.C. 

655(b),  do  not  apply.  Additionally, 
hearings  dre  not  required  by  the  APA 
when,  as  here,  an  agency  is  engaged  in 
informal  rulemaking.  5  U.S.C.  553; 
Vermont  Yankee  Nuclear  Power  v. 
National  Resources  Defense  Council, 

Inc.,  435  U.S.  519  (1978).  Accordingly,  the 
agency  has  determined  not  to  conduct 
public  hearings  in  this  matter. 

Many  commentors  requested  that  the 
comment  period  be  extended  beyond  the 
December  29, 1980  deadline  established 
in  the  November  14, 1980  Federal 
Register  Notice  of  Proposed  Rulemaking. 
Most  of  these  commentors  cited 
Executive  Order  12044  (43  FR 12661 
(March  24, 1978))  and  Department  of 
Labor  guidelines  (44  FR  5570  (January 
26, 1979))  in  support  of  their  requests. 

First,  the  instant  rulemaking  was 
conducted  in  conformance  with  the 
notice-and-conunent  requirements  of  the 
APA.  Neither  the  Executive  Order  nor 
the  Department  of  Labor  guidelines 
require  a  60-day  comment  period  in 
every  rulemaking  proceeding.  Both 
contemplate  situations  in  which  the  60- 
day  period  will  not  be  provided  and 
require  that  in  such  circumstances  the 
regulation  be  accompanied  by  a 
statement  of  reasons  for  the  shorter  time 
period.  The  purpose  of  the  provisions  of 
the  Executive  Order  and  the  Department 
guidelines  is  to  assure  that  full  public 
discussion  of  the  issues  in  the 
rulemaking  be  afforded.  Here,  we 
believe  that  this  purpose  has  been  more 
than  adequately  achieved.  As  noted  in 
the  Notice  of  Proposed  Rulemaking.  45 
FR  at  75237,  the  issues  relating  to  pay 
for  walkaroimd  have  already  been 
subject  to  extensive  public  discussion 
since  the  agency's  original  interpretation 
was  made  several  years  ago.  Moreover, 
since  a  notice  was  published  by  OSHA 
on  October  31, 1980,  (45  FR  72118) 
deleting  the  walkaround  pay 
interpretive  regulation  and  stating  that 
OSHA  was  planning  to  propose  a 
walkaround  compensation  regulation 
shortly,  as  a  practical  matter,  the  public 
had  approximately  60  days  to  prepare 
and  submit  comments  from  the  time 
OSHA  first  announced  its  intention  to 
propose  a  new  regulation.  Accordingly, 
the  agency  determined  that  the  full  60- 


day  comment  period  was  unnecessary 
and  that  the  comment  period  should  not 
be  extended. 

11.  Basis  and  Purpose  of  the  Regulation 

A.  Statutory  Basis 

As  noted  above,  section  8(e)  expressly 
authorizes  the  Secretary  to  issue 
regulations  implementing  the 
walkaround  requirements  of  that 
section.  In  addition  section  8(g](2] 
empowers  the  Secretary  to  promulgate 
regulations  as  he  may  deem  necessary 
to  carry  out  his  responsibilities  under 
the  Act,  including  regulations  dealing 
with  inspections.  The  regulation,  an 
addition  to  20  CFR  1903.8,  which  details 
procedures  for  selection  of  employer 
and  employee  walkaround 
representatives,  is  based  on  the 
Secreteuy’s  authority  under  sections  8(e) 
and  8(g)(2).  As  discussed  more  fully 
below,  compensation  for  time  spent  in 
walkaround  and  related  activities  will 
facilitate  employee  participation  in 
these  activities  and  as  a  result  will 
enhance  the  efiectiveness  of  OSHA’s 
inspections.  Thus,  the  regulation  being 
promulgated  is  necessary  to  implement 
the  walkaroimd  requirement  of  section 
8(e]  and  is  necessary  to  effectively  carry 
out  the  Secretary’s  responsibilities  to 
conduct  occupational  safety  and  health 
inspections,  in  accordance  with  section 

8(g)(2). 

B.  Importance  of  Employee  Walkaround 
Representative 

In  proposing  the  amendments  to  29 
CFR  1903.8,  the  agency  noted  the  crucial 
importance  of  employee  involvement  to 
the  successful  enforcement  of  the  Act. 
The  Act  itself  underscores  the 
importance  of  employee  participation  in 
the  inspection  process  and  grants 
employees  an  express  right  to 
accompany  an  OSHA  inspector  for  the 
purpose  of  aiding  the  inspection.  See 
section  8(e)  of  the  AcL  29  U.S.C.  657(e). 
Other  provisions  of  the  Act  also  seek  to 
facilitate  employee  participation  by 
attempting  to  assure  a  fi'ee  and  open 
exchange  of  information  between 
representatives  of  the  Secretary  and 
employees.  Thus,  the  Act  expressly 
provides  in  section  8(f)(2)  that 
employees  have  the  right  to  notify  the 
OSHA  inspector  prior  to  or  during  the 
inspection  itself  of  violations  which  they 
have  reason  to  befieve  exist  in  the 
workplace.  In  addition,  section  8(a)(2)  of 
the  Act  provides  that  OSHA  compliance 
officers  may  question  employees  about 
workplace  conditions  and  section  8(e) 
provides  that  compliance  officers  may 
consult  with  a  reasonable  number  of 
employees  about  occupational  safety 


and  health  matters  where  there  is  no 
employee  representative. 

The  remarks  of  Senator  Williams, 
Chairman  of  the  Senate  Labor 
Committee  and  one  of  the  main 
sponsors  of  the  OSHA  bill,  reflect  the 
crucial  importance  of  employee 
participation  in  the  walkaround  process: 

During  the  field  hearings  held  by  the 
subcommittee  on  labor,  the  complaint  was 
repeatedly  voiced  that  under  existing  safety 
and  health  legislation,  employees  are 
generally  not  advised  of  the  content  and 
results  of  a  Federal  or  State  inspection. 

Indeed,  they  are  often  not  even  aware  of  the 
inspector's  presence  and  are  thereby 
deprived  of  an  opportunity  to  inform  him  of 
alleged  hazards.  Much  potential  benefit  of  an 
inspection  is  therefore  never  realized,  and 
workers  tend  to  be  cynical  regarding  the 
thoroughness  and  efficacy  of  such 
inspections.  Consequently,  in  order  to  aid  in 
the  inspection  and  provide  an  appropriate 
degree  of  involvement'of  employees 
themselves  in  the  physical  inspections  of 
their  own  places  of  employment,  the 
committee  has  concluded  that  an  authorized 
representative  of  employees  should  be  given 
an  opportunity  to  accompany  the  person  who 
is  making  the  physical  inspection  *  *  *  (T]he 
inspector  should  have  an  opportunity  to 
question  employees  in  private  so  that  they 
will  not  be  hesitant  to  point  out  hazardous 
conditions  which  they  might  otherwise  be 
reluctant  to  discuss. 

Legislative  History  of  the  Occupational 
Safety  and  Health  Act  of 1970,  92d  Cong. 
1st  Sess.,  p.  151  (Committee  Print,  1971) 
(Hereinafter  "Leg.  Hist.  ”). 

Certainly  no  one  knows  better  than  the 
working  man  what  the  conditions  are,  where 
the  failures  are,  where  the  hazards  are,  and 
particularly  where  there  are  safety  hazards. 
The  opportunity  to  have  the  working  man 
himself  and  a  representative  of  other  working 
men  accompanying  inspectors  is  manifestly 
wise  and  fair,  and  in  arriving  at  the 
objectives  of  this  legislation  1  think  it  is  one 
of  the  key  provisions  of  the  bill  *  *  * 

Remarks  of  Senator  Williams,  Leg.  Hist 
p.  430;  see  also  Leg.  Hist,  pp.  852, 1216- 
17. 

In  addition  to  the  above  statements  in 
the  legislative  history,  it  has  been  the 
agency’s  experience  that  employee 
participation  and  cooperation  at  the 
inspection  stage  have  proved  to  be 
crucial  to  enforcement  efforts  under  the 
Act.  Throughout  the  agency’s  nine-year 
enforcement  experience,  employees 
have  provided  assistance  and 
information  essential  to  enable 
representatives  of  the  Secretary  to 
determine  whether  violations  of  the  Act 
exist  and  what  abatement  action  should 
be  taken.  Employee  participation  in  the 
walkaround  process  and  related 
activities  has  aided  the  Secretary  in  the 
performance  of  his  duties  and 
responsibilities  under  the  Act  to  conduct 
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comprehensive  and  effective 
inspections. 

The  importance  of  employee 
involvement  in  the  inspection  process  is 
substantiated  beyond  peradventure  by 
the  numerous  comments  addressing  the 
issue.  Numerous  OSHA  Held  personnel 
have  documented  for  the  record  the 
many  ways  in  which  employee 
participation  has  aided  the  Secretary  in 
the  performance  of  his  duties  and 
responsibilities.  For  example,  there  have 
been  many  instances  where  employees 
have  informed  OSHA  during  the 
inspection  of  hazards  which  might 
otherwise  not  have  been  detected  by  the 
compliance  officer..  5ee,  e.g..  Exhibits  3- 
4  at  p.  5;  3-6  at  p.  6;  3-7  at  pp.  4,  5:  3-8  at 
p.  5;  3-18  at  p.  1;  3-19  at  p.  9;  3-27  at  p.  1. 
By  virtue  of  their  familiarity  with  the 
workplace  and  its  operations,  employee 
representatives  have  ensured  that  all 
locations  and  all  phases  of  workplace 
activities  are  examined  for  possible 
hazards.  See,  e.g..  Exhibits  3-5  at  p.  7;  3- 
7  at  p.  2;  3-8  at  p.  2;  3-8  at  p.  7;  309  at  p. 

7;  3-10  at  p.  4;  3-35  at  p.  1*  Employees 
often  explain  to  OSHA  inspectors  how 
machinery  operates.  See,  e.g..  Exhibits 
3-4  at  p.  4;  3-6  at  p.  2;  3-9  at  p.  12;  3-25 
at  p.  2;  3-33  at  p.  2.  The  increasingly 
complex  nature  of  workplace  hazards, 
as  in  the  health  area,  has  imposed 
greater  burdens  on  the  Secretary  in 
detecting  these  hazards  and  has 
correspondingly  made  the  need  for 
employee  involvement  at  the  inspection 
stage  even  more  compelling.  See,  e.g., 
Exh^ibits  3-8  at  p.  4;  3-33  at  p.  15.  In 
several  instances,  compliance  officers 
have  found  that  employee 
representatives  clarify  or  correct 
representations  made  to  the  inspector 
by  employer  representatives.  See,  e.g.. 
Exhibits  3-3  at  p.  4;  3-4  at  p.  2;  3-19  at  p. 
26;  3-38  at  p.  2.  Many  OSHA  personnel 
have  expressed  the  view  that  the 
presence  of  the  employee  representative 
in  the  inspection  team  often  serves  to 
encourage  other  employees  to  discuss 
workplace  conditions  with  the  OSHA 
inspector.  As  a  result,  the  statutorily 
preferred  open  channels  of 
communication  between  the  Secretary 
and  employees  are  better  facilitated. 

See,  e.g.,  E^ibits  3-4  at  pp.  3, 4;  3-8  at 
pp.  4,  8;  3-9  at  pp.  7, 9;  3-11  at  pp.  1, 6;  3- 
12  at  pp.  1,  3;  3-19  at  p.  9.  One 
compliance  officer  indicated  that  the 
presence  of  an  employee  representative 
reduces  tensions  among  all  parties  and 
results  in  greater  cooperation  between 
the  inspector  and  the  employer 
representative.  See  Exhibit  3-11  at  p.  3. 
Moreover,  some  OSHA  personnel 
believed  that  the  absence  of  an 
employee  representative  makes  the 
conduct  of  the  inspection  more  difficult. 


See,  e.g..  Exhibits  3-6  at  p.  3;  3-19  at  p. 

13;  3-25  at  p.  3;  3-28  at  p.  1.  Other 
inspectors,  on  the  basis  of  actual 
experience,  have  concluded  that 
inspections  without  the  benefit  of 
employee  representatives  are  more 
difficult  to  conduct  and  less  efficient 
than  those  in  which  an  employee 
representative  participates.  See,  e.g., 
E^ibits  3-6  at  p.  8;  3-8  at  p.  8;  3-19  at 
pp.  11, 15, 16;  3-23  at  p.  1. 

The  agency’s  experience  that 
employee  participation  is  an  essential 
part  of  the  inspection  process  is  also 
supported  by  the  comments  submitted 
by  the  public.  See,  e.g..  Exhibits  2-4;  2- 
58;  2-61;  2-116;  2-141;  2-146;  2-271. 

Many  commentors  expressed  the  view 
that  the  worker  is  in  the  best  position  to 
understand  and  identify  workplace 
hazards  and  their  location.  See,  e.g.. 
Exhibits  2-69;  2-109;  2-111;  2-123;  2-146; 
2-169;  2-215;  2-282,  2-289.  Some 
commentors  noted  that  hazards  may  go 
undetected  by  OSHA  inspectors  who  do 
not  have  the  benefit  of  an  employee 
representative's  knowledge  and 
experience.  See,  e.g..  Exhibits  2-34;  2-61. 
Other  commentors  expressed  concern 
that,  in  the  absence  of  an  employee 
representative,  some  employers  make 
incomplete  or  incorrect  representations 
to  the  inspector  regarding  workplace 
practices  or  conditions.  See,  e.g.. 

Exhibits  2-69,  2-155,  2-256,  2-267,  2-282, 
2-307.  Also  noted  were  the  views  that 
the  presence  of  an  employee 
representative  in  the  inspection  team 
alerts  other  employees  to  the  inspector’s 
presence  and  encourages  other  workers 
to  express  their  concerns  regarding 
hazardous  conditions  to  the  inspectors. 
See,  Exhibits  2-196, 2-217. 

In  view  of  the  above,  the  agency 
concludes  that  the  participation  of 
employee  representatives  in  walkaround 
and  related  activities  is  crucial  to 
effective  and  efficient  enforcement  of 
the  Act.  In  reaching  this  conclusion,  the 
agency  is  not  unmindful  of  some 
comments  which  question  the  usefulness 
of  employee  representatives.  See,  e.g.. 
Exhibits  2-1;  2-44;  2-78;  2-151;  2-185;  2- 
186;  2-211;  2-214;  2-253;  2-257;  2-261;  2- 
265;  2-272;  3-9  at  p.  15.  However,  the 
overwhelming  evidence  in  the  record 
confirms  the  value  of  employee 
participation  in  the  inspection  process 
substantiating  the  agency’s  experience 
and  supporting  the  above  finding. 

The  agency  recognizes  that  a 
considerable  numl^r  of  walkaround 
inspections  are  conducted  without  the 
participation  of  employee  walkaround 
representatives.  However,  this  fact  in  no 
way  detracts  fix)m  the  importance  of 
employee  involvement  in  the 
walkaround.  Rather,  it  indicates  that  in 


some  instances,  particularly  in  non¬ 
union  establishments,  the  selection  of  an 
employee  walkaround  representative 
would  be  impractical  or  would  entail 
complex  and  time-consuming 
procedures  that  would  seriously  delay 
the  conduct  of  inspections  and  effective 
and  efficient  enforcement  of  the  Act. 
Section  8(e)  of  the  Act  recognizes  that  in 
some  situations  the  participation  of  an 
employee  representative  would  not  be 
possible;  in  those  cases,  the  Act  requires 
that  the  OSHA  inspector  consult  with  a 
reasonable  number  of  employees  at  the 
workplace  during  the  course  of  the 
inspection.  OSHA  field  instructions 
require  compliance  officers  to  make 
every  effort  to  determine  if  an  employee 
walkaround  representative  can  be 
designated,  and  where  the  selection  is 
“impractical”  the  inspector  is  directed  to 
proceed  to  the  inspection,  interviewing 
employees  as  he  or  she  makes  the 
physical  tour  of  the  workplace.  See, 

Field  Operations  Manual,  V-8. 

However,  the  record  overwhelmingly 
shows  that  where  an  employee 
representative  has  been  selected  his  or 
her  participation  is  crucial  to  effective 
inspection  activity. 

C.  Pay  for  Employee  Representatives 

As  noted  in  the  November  14, 1980 
proposal,  the  agency  believes  that 
forcing  employees  to  suffer  economic 
detriment  through  loss  of  pay  or  other 
benefits  would  constitute  a  serious 
disincentive  to  an  employee  fitim 
participating  in  a  walkaround 
inspection.  As  a  consequence,  the 
failure  to  pay  for  walkaround  would 
interfere  with  the  statutory  right  of 
employees  to  accompany  the  OSHA 
inspector  and  to  notify  compliance 
officers  of  hazards  prior  to  and  during 
inspections,  a  right  expressly  granted  to 
employees  under  section  8(f)(2)  of  the 
Act.  Vi^en  employees  are  discouraged 
from  present  and  future  participation  in 
the  walkaround  and  related  activities, 
the  open  channels  of  communication 
between  employees  and  the  Secretary 
would  be  seriously  impaired.  OSHA 
compliance  personnel  would  be 
substantially  limited  to  reliance  on 
information  provided  by  employers — the 
subject  of  the  inspection — thereby 
reducing  the  likelihood  of  obtaining 
complete,  objective  and  useful 
information  on  workplace  hazards,  as 
discussed  earlier.  Thus,  the  failure  to 
pay  for  walkaround  would  be  harmful 
not  only  to  the  exercise  of  employees’ 
protected  rights  but  also  to  the  entire 
enforcement  scheme  of  the  Act 

That  an  employee  would  be  more 
reluctant  to  participate  in  a  walkaround 
if  he  or  she  would  lose  pay  for  the  time 
involved  is,  in  the  view  of  the  agency,  a 
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matter  of  common  sense  in  light  of  • 
experience.  This  view  was  corroborated 
by  many  comments  in  the  record. 
Commentors  stated  that  walkaround 
compensation  is  essential  in  order  to 
ensure  proper  administration  and 
enforcement  of  the  Act.  See,  e.g., 

Exhibits  2-9.  2-271.  2-276,  2-307. 
Commentors  expressed  concern  over  the 
chilling  and  deterring  effects  that  the 
failure  to  pay  walkaround  compensation 
has  on  employee  participation  in  the 
inspection.  See,  e.g..  Exhibits  2-9,  2-58, 
2-116,  2-175,  2-203,  2-269,  2-283,  2-306. 
Other  commentors  have  noted  the 
inability  of  many  employees  to  afford  a 
loss  of  earnings  caused  by  participation 
in  a  walkaround.  See,  e.g..  Exhibits  2-34, 
2-61,  2-94,  2-109,  2-160,  2-210,  2-290. 
According  to  several  commentors, 
employees  will  choose  to  remain  at  their 
work  station  when  presented  a  choice 
between  receiving  pay  or  accompanying 
the  OSHA  inspector  without  pay, 
thereby  depriving  other  employees  of 
representation  and  the  inspector  of  their 
assistance.  See,  e.g..  Exhibits  2-58,  2- 
133,  2-155,  2-290.  This  is  especially  true 
when  lengthy  inspections  are  conducted 
and  significant  amounts  of 
compensation  would  be  lost.  See,  e.g.. 
Exhibit  2-276. 

In  addition  to  the  above,  specific 
instances  noted  in  the  record 
demonstrate  that  the  failure  to  pay  for 
time  spent  during  the  walkaround 
discourages  employee  participation  in 
such  activities.  In  one  case,  the  treasurer 
of  the  company  refused  to  pay  the  union 
representative  for  time  spent  on  the 
walkaround  and  the  representative  then 
chose  not  to  accompany  the  compliance 
officer.  The  inspector  noted  that  not 
having  an  employee  representative 
made  it  difficult  to  ascertain  that  all 
work  areas  and  all  operations  were  seen 
during  the  high  hazard  industry 
inspection  of  the  large  facility.  See 
Exhibit  3-6,  at  p.  8. 

In  another  case,  the  company  refused 
walkaround  pay  to  any  person  wishing 
to  accompany  OSHA  personnel  during 
the  walkaround,  and  ^e  union  could  not 
pay  any  of  the  plant  personnel.  The  " 
president  of  the  union,  not  a  plant 
employee,  was  invited  to  participate  in 
the  walkaround  but  he  declined  the 
offer.  The  inspector  noted  several  ways 
in  which  the  effectiveness  of  the 
inspection  was  seriously  diminished, 
including  a  reluctance  of  employees  to 
speak  to  the  inspector  and  a  very 
uncooperative  attitude  on  the  part  of  the 
employer’s  supervisory  personnel.  See 
Exhibit  3-19  at  p.  11. 

In  another  instance,  a  company 
denied  walkaround  pay  to  the 
representative  of  a  local  union.  The 


representative  spent  a  few  days 
participating  in  the  inspection 
conducted  in  response  to  a  complaint  of 
worker  overexposure  to  carcinogenic 
and  highly  toxic  chemicals,  but  after  the 
third  day  of  the  inspection  he  could  no 
longer  afford  financially  to  continue  on 
the  walkaround.  Because  of  the  size  and 
complexity  of  the  facility,  as  well  as  the 
seriousness  of  the  alleged  health 
hazards,  the  commentor  was  convinced 
that  the  effectiveness  of  the  inspection 
was  diminished  by  the  lack  of  union 
representation  on  the  walkaround.  See 
Exhibit  2-276. 

In  another  case,  a  complaint  was  filed 
by  a  union  in  response  to  an  explosion 
that  killed  eight  workers  and  another 
incident  in  which  exposure  to  benzene 
was  allegedly  found.  The  complaint 
triggered  a  lengthy,  complex  inspection 
which  at  times  consisted  of  up  to  five 
inspection  teams  in  the  facility  at  one 
time,  with  one  union  representative  on 
each  team.  Two  weeks  into  the 
inspection,  the  company  announced  that 
it  would  pay  walkaround  compensation 
for  only  one  union  representative. 
Thereafter,  the  union  had  to  reduce  the 
size  of  its  walkaround  representation. 
See  Exhibit  2-276. 

Another  case  in  which  lack  of 
compensation  served  as  a  disincentive 
to  employee  participation  in  a 
walkaround  occurred  during  a  recent 
state  inspection  that  lasted  three  days  a 
week  for  seven  to  eight  weeks.  Because 
of  a  past  practice  of  paying  the  union 
representative  for  internal  safety 
inspections,  the  company  agreed  to  pay 
one  representative  for  the  safety 
inspection  but  would  not  pay  for  the 
health  inspection  participation.  Since 
the  local  union  could  not  afford  to  cover 
that  cost,  no  employee  representative 
covered  the  inspections  for  such  hazards 
as  lead,  arsenic,  and  sulfur  dioxide.  See 
Exhibit  2-310. 

Several  commentors  expressed  the 
view  that  the  agency  has  not  provided 
sufficient  evidence  to  support  its 
conclusion  that  lack  of  pay  discourages 
employee  participation  in  inspection 
process.  See,  e.g..  Exhibits  2-M,  2-104, 
2-113,  2-114,  2-119,  2-120,  2-128,  2-137, 
2-150,  2-202,  2-216,  2-252,  2-253,  2-254, 
2-270,  2-279.  More  specifically,  a 
number  of  Instances  were  adduced  in 
the  comments  where  employees 
participated  in  the  walkaround  despite 
the  fact  that  they  were  not  paid.  See. 
e.g.,  exhibits  3-9  at  p.  3;  3-19  at  p.  7;  3- 
26.  However,  these  comments  in  all 
cases  do  not  make  clear  whether  the 
employee  was  not  paid  at  all  for  the 
walkaround,  or  was  not  paid  by  the 
employer  but  paid  by  the  union.  Indeed, 
a  number  of  cases  were  mentioned  in 


the  record  where  employees  were  paid 
for  the  walkaround  by  the  union.  See, 
e.g..  Exhibits  3-9  at  pp.  5, 11, 12;  3-25.  If, 
as  may  well  be  the  case,  the  employee 
in  these  situations  was  paid  by  the 
union,  the  facts  would  not  establish  that 
failure  to  pay  for  walkaround  is  not  a 
disincentive  to  participation.  On  the 
contrary,  such  union  reimbursement  in 
the  face  of  the  employer's  refusal  to  pay 
indicates  a  recognition  by  the  union 
that,  without  such  reimbursement,  the 
employees  would  be  reluctant  to  act  as 
walkaround  representatives; 
accordingly,  the  unions  voluntarily 
undertook  this  obligation  in  order  to 
eliminate  the  economic  suffering  which 
would  result  from  the  employees  not 
being  paid,  thereby  enabling  them  to 
participate  in  the  walkaround. 

We  recognize  however  that  the  record 
does  not  contain  numerous  specific 
instances  of  employee  non-participation 
in  walkaround  because  of  non-payment. 
There  therefore  remains  the  question  on 
this  record  whether  the  employer  who  is 
being  inspected  should  be  required  to 
make  this  payment,  or,  as  has 
sometimes  been  the  case,  the  unions 
should  assume  this  obligation,  or 
employees  should  be  relied  on  to 
participate  in  walkaround  without  being 
paid,  presumably  out  of  a  sense  of 
public  responsibility.  For  the  following 
reasons,  the  agency  concludes  that 
employers  should  be  required  to  pay  for 
walkaround  pay,  and  that  this  critical 
element  in  the  inspection  process  should 
not  be  left  to  the  vagaries  of  union 
payment  or  employees  agreeing  to 
participate  in  walkaround  even  though  it 
means  a  loss  of  pay.  In  the  first  place, 
there  will  undoubtedly  be  many  cases 
where  no  union  exists  in  the  plant  where 
the  inspection  is  taking  place.  Even 
where  there  is  a  union  there  will  be 
circumstances  where  the  union  is  imable 
for  ffnancial  reasons  to  undertake  this 
obligation,  particularly  where  the 
inspection  is  lengthy  and  more  than  one 
employee  walkaround  representative  is 
involved.  See,  e.g..  Exhibit  2-276.  Also, 
since  the  union  is  supported  by 
employee  dues,  payment  by  the  union 
for  walkaround  time  in  the  last  analysis 
must  be  viewed  as  employees  paying 
themselves  for  participation  in  the 
walkaround.  Finally,  it  is  uncertain  to 
what  extent  employees  are  now  willing, 
and  would  continue  to  be  willing,  to 
assume  the  walkaround  obligation  at  the 
sacrifice  of  wages,  particularly  in  the 
context  of  lengthy  inspections. 

Our  conclusion  that  employers  should 
be  mandated  to  assume  this  burden  is 
impelled  by  yet  another  critical 
consideration.  We  have  already  stated 
that  the  inspection  process — and  the 
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walkaround  which  is  integral  to 
effective  inspection  activity — are 
essential  ingredients  in  the  statutory 
scheme  for  abatement  of  workplace 
hazards  and  protection  of  workers.  As 
has  been  recognized  on  numerous 
occasions.  Congress  has  placed  on 
employers  the  economic  burden  of 
taking  the  necessary  actions  to 
neutralize  these  dangerous  conditions. 
The  Senate  Labor  Committee  in  its 
report  made  it  clear  that,  "Final 
responsibility  for  compliance  with  the 
requirements  of  this  Act  remains  with 
the  employer.”  Leg.  Hist,  supra,  150-51; 
see  Atlantic  B  Gulf  Stevedores,  Inc.  v. 
OSHRC,  534  F,  2d  541,  553  (3d  Cir.  1976). 
And  Senator  Eagleton,  a  member  of  the 
subcommittee  which  considered  the 
OSHA  bill,  stated  that  “[t]he  costs  that 
will  be  incurred  by  employers  in 
meeting  the  standards  of  health  and 
safety  to  be  established  under  the  bill 
are  *  *  *  reasonable  and  necessary 
costs  of  doing  business.”  Leg.  Hist,  at 
1150;  see  also  Leg.  Hist,  at  444.  We 
conclude  that  just  as  employers  must 
under  the  statutory  scheme  assume  the 
financial  burdens  of  complying  with  the 
standards,  so  must  they  be  obligated  to 
make  payments  to  employees  for 
walkaround  time  to  assure  that  this 
critical  aspect  of  Congress’  procedure 
for  effective  enforcement  is  fully  carried 
out  and  not  left  to  the  uncertainties  of 
imion  payment  or  voluntary  action  by 
unpaid  employees. 

In  a  strikingly  similar  situation,  the 
Court  of  Appeals  for  the  District  of 
Columbia  recently  upheld  a  provision  of 
the  lead  standard  requiring  employers 
who  removed  employees  ffom  areas  of 
excessive  lead  exposure  to  maintain  the 
earnings  and  benefits  of  the  removed 
employees.  See  United  Steelworkers  of 
America  v.  Marshall,  No.  79-1048,  8 
BNA  OSHC 1810, 1835-1842  (D.C.  Cir., 
August  15, 1980).  The  Court  relied  on 
various  statutory  provisions  and 
statements -in  the  legislative  history,  in 
coiicluding  that  employers  had  “general 
financial  responsibility”  under  the  Act. 
See  also  American  Federation  of  Labor, 
etc.  V.  Marshall,  617  F.  2d  636,  674-75 
(D.C.  Cir  1979). 

In  sum,  the  record  evidence  supports 
the  self-evident,  common-sense 
proposition  that  compensation  is  critical 
to  the  effectuation  of  employees* 
walkaround  rights,  which  in  turn  is 
crucial  to  effective  inspection  activity. 
Clearly,  if  employees  receive  no 
reimbursement  for  their  time  spent  in 
engaging  in  walkaround  and  related 
activities,  they  will  be  confi-onted  with 
the  Hobson’s  choice  between  promoting 
safety  and  health  and  receiving  their 
regular  remuneration.  Such  a  choice  is 


antithetical  to  the  remedial  purposes  of 
the  Act.  And,  in  light  of  the  record,  the 
statutory  scheme  and  the  policy 
considerations  discussed  above,  the 
agency  further  concludes  that  it  is 
employers  who  should  be  required  to 
assume  the  burden  of  payment  for 
walkaround  time. 

It  should  be  emphasized  that  OSHA’s 
requiring  walkaround  compensation  is 
not  based  on  the  “hours  worked” 
provisions  of  the  Fair  Labor  Standards 
Act,  as  the  proposal  stated.  It  is  also  not 
based  on  section  11(c)  of  the  Act.  which 
prohibits  discrimination  against 
employees  for  exercising  rights  under 
the  Act.  In  the  proposal  the  agency 
concluded  that  failure  to  pay  for 
walkaround  benefits  should  be 
considered  perse  discrimination  under 
section  11(c)  b.ecause  of  its  chilling 
effect  on  employee  participation.  While 
the  agency  continues  to  believe  in  the 
validity  of  the  rationale,  it  has 
concluded  based  on  the  record  that  the 
more  appropriate  means  for 
enforcement  of  the  walkaround  pay 
obligation  is  through  the  amendment  of 
29  CFR  1903.8  and  the  issuance  of 
citations,  and  penalties  which  are 
adjudicated  through  the  Review 
Commission.  The  provision  of  alternate 
routes  of  enforcement — as  proposed — 
would  lead  to  redundancy  and 
confusion.  (See,  e.g..  Exhibit  2-270) 

D.  Statutory  Objections  to  Walkaround 
Compensation  Requirement 

Employers  and  industry  groups 
commenting  on  the  propos^  argue  that 
OSHA  exceeded  its  authority  in 
promulgating  a  walkaround 
compensation  regulation  (5ee,  e.g.. 
Exhibits  2-202,  2-253,  2-254,  2-259,  2- 
265,  2-270).  They  contend  on  the  basis  of 
Leone  v.  Mobil  Oil  Corporation,  523  F.2d 
1153, 1160-61,  (D.C.  Cir.  1975)  that 
Congress  was  silent  on  the  issue  of 
walkaround  pay  and  that  therefore 
OSHA  is  forbidden  to  promulgate  a 
regulation  dealing  with  the  subject. 
However,  Congressional  silence  on  the 
issue  does  not  lead  to  this  conclusion. 
We  have  already  discussed  at  length  the 
legal  and  policy  basis  for  this  regulation. 
The  Act  is  silent  on  most  specific  safety 
and  health  issues,  but,  as  United 
Steelworkers  of  America,  supra,  notes, 
the  Act  gives  OSHA  broad  remedial 
powers  to  effectuate  Congressional 
purposes,  including  section  8(g)(2),  with 
which  Leone,  supra,  did  not  deal.  In  the 
later  decision  on  the  issue  of 
walkaround  pay.  Chamber  of  Commerce 
of  the  United  States  of  America  v. 
OSHA,  No.  78-2221,  8  BNA  OSHC  1648, 
1653  (D.C.  Cir.,  July  10, 1980),  the  District 
of  Columbia  Circuit  specifically  left 
open  the  question  of  “*  *  *  whether 


ordering  pay  for  walkaround  time  is 
indeed  a  statutorily  authorized,  rational, 
nonarbitrary,  and  noncapricious  method 
of  supplementing  the  Act’s  provisions.” 

Employers  and  industry  groups  also 
contend  that  since  the  Act  expressly 
includes  certain  employee  rights,  such 
as  the  right  to  file  complaints  with 
OSHA  under  section  8(f),  the  right  to  be 
parties  in  Occupational  Safety  and 
Health  Review  Commission 
proceedings,  as  well  as  the  right  of  an 
authorized  employee  representative  to 
accompany  an  OSHA  compliance  officer 
during  a  walkaround  inspection,  the  Act 
excludes  all  other  types  of  employee 
rights,  such  as  walkaround  benefits. 

Thus  they  rely  on  the  canon  of 
construction  expressio  unius  est 
exclusio  alterius  (“the  expression  of  one 
is  the  exclusion  of  another”).  An 
argument  against  medical  removal 
protection  benefits  based  on  this  canon 
was  rejected  in  United  Steelworkers  of 
America,  supra,  which  relied  on  the 
following  language  in  Nat’l Petroleum 
Refiners  Ass’n  v.  FTC,  482  F.2d  672,  676 
(D.C.  Cir.  1973).  cert,  denied,  515  U.S. 

951  (1975): 

This  maxim  (expressio  unius  est  exclusio 
alterius)  is  increasingly  considered  unreliable 
*  *  *  for  it  stands  on  the  faulty  premise  that 
all  possible  alternative  or  supplemental 
provisions  were  necessarily  considered  and 
rejected  by  the  legislative  draftsmen. 

Thus  it  is  incorrect  to  say  that  because 
Congress  expressly  granted  certain 
rights,  such  as  the  walkaround  right,  it 
prohibited  OSHA  from  using  its  broad 
section  8  rulemaking  authority  to 
provide  other  employee  rights,  where  it 
determines,  after  rulemaking,  that  such 
rights  are  necessary  to  enable  the 
agency  effectively  to  carry  out  its 
responsibilities. 

Another  argument  based  on  the  canon 
expressio  unius  was  made  by  employers 
and  their  associations  (See.  e.g.,  ^hibits 
2-202,  2-253).  They  contend  that  the 
express  Congressional  inclusion  of 
walkaround  pay  in  section  103(f)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  indicates  that  in  passing  the  OSH 
Act  in  1970  the  Congress  intended  to 
preclude  OSHA  from  requiring 
walkaround  pay.  This  contention  is 
similar  to  an  argument  which  was 
rejected  in  United  Steelworkers  of 
America,  supra,  at  1837.  In  that  case  an 
employer  association  argued  that 
because  Congress  provided  for  earnings 
protection  for  miners  suffering  from 
pneumoconiosis  in  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  it 
was  aware  of  the  concept  of  medical 
removal  protection  (MRP)  in  1970  when 
it  passed  the  OSH  Act  and  so  its  failure 
to  require  MRP  in  the  OSH  Act  or  to 
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expressly  delegate  to  OSHA  the 
authority  to  require  MRP  proves  that 
Congress  intended  that  OSHA  may  not 
include  MRP  in  any  standards.  After 
detailing  the  difficulties  inherent  in  the 
expressio  unius  canon,  as  noted 
previously,  the  court  noted  that  the 
maxim  can  only  apply  sensibly  when 
very  similar  statutes  are  compared. 
However,  as  the  court  noted,  there  is  a 
crucial  difference  between  the  two  laws. 

In  the  OSH  Act  the  Congress  granted 
OSHA  extremely  broad  authority  to 
prevent  all  kinds  of  safety  and  health 
hazards  throughout  American  industry. 

In  the  Coal  Act  the  Congress  created  a 
sharply  focused  statute  with  many 
detailed  standards.  As  the  court  stated 
at  1837: 

Congress  may  well  have  avoided  all 
mention  of  medical  removal  protection  in  the 
OSt  1  Act  simply  because  it  thought  that 
mandating  such  a  specific  program  was 
inappropriate  in  a  statute  so  much  broader 
and  so  much  more  dependent  on  agency 
implementation  than  the  Coal  Act. 

Likewise,  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (to  a  certain  extent 
the  successor  to  the  Coal  Act],  which  is  ■ 
the  basis  of  the  employers’  argument  in 
this  rulemaking  proceeding,  is  a  sharply 
focused  statute  with  many  detailed 
standards.  Congress  may  well  have 
avoided  all  mention  of  walkaround  pay 
in  the  OSH  Act  because  it  thought  that 
mandating  such  a  speciHc  program  was 
inappropriate  in  a  statute  so  much 
broader  and  so  much  more  dependent 
on  agency  implementation  than  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  See  also  Marshall  v.  Whirlpool 
Corp.,  593  F,  2d  715,  723-26  (6th  Cir. 

1979],  o/jrf/445  U.S.  1  (1980]. 

Another  contention  made  by 
employers  and  industry  groups  is  that  an 
OSHA  requirement  of  walkaround  pay 
would  constitute  an  unwarranted 
interference  with  the  collective 
bargaining  process  (See  e.g.  Exhibits 
20103,  2-113,  2-253,  2-254],  This  type  of 
argument  was  also  rejected  in  United 
Steelworkers  of  America,  supra,  at  1840. 
Although  MRP  is  a  mandatory  subject  of 
collective  bargaining  under  federal  law, 
the  court  held  that  this  fact  does  not 
mean  that  an  OSHA  requirement  for 
walkaround  pay  is  precluded.  As  noted 
by  the  court,  any  issue  directly  related 
to  worker  safety  or  health  is  a 
mandatory  subject  of  collective 
bargaining;  in  passing  the 
comprehensive  OSH  Act  Congress  knew 
it  was  laying  a  basis  for  OSHA 
regulations  that  would  replace  or 
obviate  the  occupational  safety  and 
health  provisions  of  many  collective 
bargaining  agreements,  the  court  stated. 
In  the  view  of  the  court,  there  is  nothing 


in  the  OSH  Act  or  other  labor  legislation 
to  suggest  that  Congress  removed  from 
OSHA  the  authority  to  promulgate  a 
regulation  necessary  in  achieving 
occupational  safety  and  health  simply 
because  such  a  program  could  otherwise 
be  established  through  collective 
bargaining.  Such  an  inference  would 
contradict  the  principle  that  remedial 
welfare  and  labor  laws  are  to  be 
liberally  construed,  the  court  held.  This 
reasoning,  which  was  applied  to  sustain 
a  provision  for  medical  removal 
protection  benefits,  is  directly 
applicable  to  a  provision  for 
W'alkaround  beneRts. 

Some  commentors  who  oppose  the 
regulation  rely  upon  the  ciurent  practice 
of  many  employers  to  pay  walkaround 
compensation.  Such  industry  comments 
argue  that  since  many  employers 
already  provide  walkaround 
compensation  the  regulation  is 
unnecessary.  {See,  e.g..  Exhibits  2-113, 
2-254,  2-270].  However,  there  is  no 
guarantee  that  employers  will  continue 
this  practice.  Further,  there  still  are  a 
number  of  employers  which  do  not 
provide  walkaround  compensation  (See, 
e.g..  Exhibits  2-202,  2-253D,  p.  18], 

In  conclusion,  the  Act  permits  OSHA 
to  require  employers  to  provide 
walkaround  benefits.  This  imposition  of 
the  financial  burden  on  employers  is 
justified  as  a  practical  matter  by  the 
unpredictability  of  union  reimbursement 
and  of  a  voluntary  employer-paid 
walkaround  compensation  program. 

III.  Summary  and  Explanation  of  the 
Regulation  and  Particular  Issues 

The  following  part  discusses 
individual  provisions  of  the  regulation, 
including  analysis  of  the  particular 
issues  involving  the  individual 
requirements,  the  record  evidence,  and 
the  policy  considerations  underlying  the 
various  provisions  of  the  regulation.  The 
language  of  the  regulation  closely 
follows  that  of  the  proposed  amendment 
of  29  CFR  1903.8  except  for  revisions 
based  on  OSHA’s  review  of  the 
rulemaking  record. 

Section  1903.8(e)(l)(i).  This  provision 
sets  forth  the  general  requirement  that 
employers  provide  walkaround  beneRts 
to  authorized  employee  representatives 
who  accompany  compliance  officers 
during  inspections.  The  rationale  for  this 
basic  requirement  has  been  discussed 
previously. 

One  speciRc  issue  that  has  been 
raised  with  respect  to  this  provision  is 
the  requirement  that  the  employee 
representative  be  paid  for  attendance  at 
opening  and  closing  conferences. 
Employers  commented  that  opening  and 
closing  conferences  are  not  part  of  the 
“physical  inspection"  mentioned  in 


section  8(e]  on  walkaround  rights  and 
that  therefore  employee  representatives 
have  no  right  to  participate  in  these 
conferences.  (See,  e.g.,  Exhibits  2-104,  2- 
113,  2-202,  2-216,  2-254,  2-270].  To  the 
contrary,  opening  conferences  and 
closing  conferences  are  integral  parts  of 
the  physical  inspection.  During  the 
opening  conference  the  purposes  of  the 
inspection  and  procedures  for  the  rest  of 
the  inspection  are  explained.  One 
comment  noted  that  the  effectiveness  of 
employee  participation  in  the  rest  of  the 
inspection  is  diminished  when  employee 
representatives  do  not  understand  the 
broader  context  of  the  inspection  and 
cannot  assist  in  planning  the  inspection 
because  of  their  non-attendance  at  the 
opening  conference.  (See  Exhibit  2- 
252A].  The  closing  conference  is  also  an 
important  part  of  the  inspection  because 
at  that  time  possible  violations  and 
abatement  periods  are  discussed.  The 
OSHA  Field  Operations  Manual  notes 
these  important  functions  of  the  opening 
and  closing  conferences.  In  particular, 
the  Field  Operations  Manual  states  that 
the  compliance  officer  should  conduct 
joint  opening  and  closing  conferences 
with  employer  and  employee 
representatives;  if  such  joint 
conferences  are  not  practical  separate 
conferences  with  employer 
representatives  and  employee 
representatives  are  to  be  conducted.  See 
Field  Operations  Manual  V-6.2,  V-14. 
Since  the  opening  and  closing 
conferences  are  integral  parts  of 
physical  inspections  and  employee 
representatives  have  the  right  to  attend 
them,  the  rationale  for  employer 
walkaround  compensation  for  the 
observation  portion  of  the  inspection, 
discussed  previously,  applies  to 
walkaround  compensation  for  the 
opening  and  closing  conferences. 

Paragraph  (e](i](77].  Under  this 
requirement,  if  a  new  employee 
representative  replaces  an  employee 
representative  then  on  the  inspection 
team,  the  employer  would  be  required  to 
provide  walkaround  beneRts  to  each 
representative  for  that  portion  of  the 
walkaround  in  which  each 
representative  participated. 

Paragraph  (e](l](///].  Under  this 
provision,  if  compliance  officers,  either 
individually  or  in  groups  inspect 
different  parts  of  a  workplace  at  the 
same  time  or  at  different  times — for 
example,  in  a  large  facility — one 
employee  representative  for  each 
inspection  team  would  be  entitled  to 
walkaround  benefits. 

In  general  the  regulation  specifies  the 
numberof  employee  representatives 
which  must  be  compensated.  Under  the 
regulation  one  employee  representative 
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accompanying  the  compliance  officer(s) 
during  a  walkaround  inspection  would 
be  entitled  to  walkaround  benefits.  In 
some  situations  a  group  of  two  or  more 
compliance  officers  will  conduct  an 
inspection  jointly.  In  such  circumstances 
only  one  employee  representative  would 
be  entitled  to  benefits.  Many  union 
comments  stated  that  if  the  compliance 
officer  requests  additional  employee 
representatives  all  should  receive 
walkaround  benefits.  (See,  e.g..  Exhibits 
2-107,  2-181,  2-184,  2-268,  2-271,  2-275). 
Some  industry  conunents  opposed  this 
concept  on  the  grounds  that 
compensating  more  than  one  employee 
representative  for  a  single  inspection 
team  would  be  burdensome  and 
disruptive  (See,  Exhibits  2-216,  2-259,  2- 
270).  OSHA  rejects  the  idea  that  more 
than  one  employee  representative  per 
inspection  team  should  be  compensated 
because  to  do  so  would  be  burdensome 
for  employers.  A  single  employee 
representative  at  a  time  can  usually 
provide  sufficient  information  to  the 
compliance  officer  and  any  lack  of 
information  on  his  part  may  be  supplied 
by  interviews  with  individual  employees 
at  their  worksite.  Furthermore, 
compensating  only  one  employee 
representative  for  an  inspection  would 
be  consistent  with  section  103(b)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  30  U.S.  813(b). 

As  paragraph  (e)(l)(iii)  states,  if  more 
than  one  inspection  team  inspects 
different  parts  of  a  workplace  at  the 
same  time  or  at  different  times,  there 
will  be  more  than  one  employee 
representative,  but,  as  stated  previously, 
only  one  for  each  team.  Concern  has 
been  expressed  about  the  number  of 
inspection  teams  on  a  worksite  at  the 
same  time  (e.g..  Ex.  2-270).  As  a  general 
rule,  more  than  one  team  is  utilized  only 
in  large  worksites. 

A  related  issue  is  the  number  of 
employee  representatives  to  be 
compensated  at  multi-employer 
worksites,  such  as  construction  sites. 
Concern  has  been  expressed  that 
payment  of  one  employee  representative 
for  each  employer  would  be 
burdensome.  (5ee  Exhibit  2-270).  On  the 
other  hand,  some  unions  have  urged  that 
each  trade  on  a  building  site  should 
have  a  compensated  employee 
representative.  (See,  Exhibit  2-212). 
Under  section  8(e)  of  the  Act,  a 
representative  of  the  employees  of  each 
employer  is  entitled  to  accompany  the 
compliance  officer.  Therefore,  the 
representative  of  the  employees  of  each 
employer  on  a  multi-employer  worksite 
shall  be  compensated.  As  a  practical 
matter,  this  solution  is  helpful  to  the 
inspection  because  in  any  cases  each 


contractor  on  the  site  does  a  different 
type  of  work,  e.g.  carpentry  and 
plumbing,  and  an  employee 
representative  for  each  employer  could 
provide  information  on  the  employer’s 
individual  work  processes  and  hazards. 
However,  compensating  an  employee 
representative  for  each  trade,  when 
more  than  one  trade  works  for  a  single 
employer,  would  be  unduly  burdensome, 
for  the  reasons  stated  previously  with 
respect  to  the  general  question  of  the 
number  of  compensated  employee 
representatives  for  an  inspection  team. 

It  should  be  stated  that  29  CFR 
1903.8(a)  does  make  provision  for  more 
than  one  employee  representative  for  an 
inspection  team  when  the  compliance 
officer  deems  this  necessary.  Nothing  in 
this  regulation  should  be  construed  to 
affect  the  operation  of  that  provision. 
Only  compensation  is  affected  by  this 
regulation. 

Paragraph  (e)(l)(iv).  The  employer 
would  also  be  required  to  provide  to  any 
employee  walkaround  benefits  for  time 
spent  by  employees  in  other  activities 
related  to  the  inspection.  The  rationale 
for  this  provision  has  been  discussed 
previously. 

Paragraph  (v).  The  requirement  that 
the  employer  provide  walkaround 
benefits  is  defined  to  include 
maintenance  not  only  of  the  earnings 
which  the  employee  would  have 
received  if  he  had  performed  his  work 
duties,  but  also  of  all  other  benefits, 
such  as  seniority  and  insurance,  to 
which  an  employee  would  otherwise  be 
entitled  for  working.  The  purpose  of  this 
provision  is  to  ensure  that  the  employee 
suffers  no  economic  loss  of  any  kind 
because  of  his  participation  in  the 
inspection.  The  final  regulation,  as 
compared  to  the  proposal,  specifies  that 
an  employee  be  paid  at  the  same  wage 
rate  during  his  walkaroimd  activities  as 
he  would  have  been  paid  for  performing 
his  work  duties  at  that  time.  (For  a 
discussion  of  overtime  pay  see 
paragraph  (e)(l)(vi)  below.) 

Paragraph  (e)(l)(vi).  Under  the 
regulation  employee  walkaround 
representatives  and  employees  engaged 
in  related  activities  will  be  entitled  to 
receive  walkaround  benefits  only  for 
time  spent  in  the  walkaround  inspection 
during  their  regular  working  hours,  or 
overtime  hours,  which  were  assigned  or 
would  have  normally  been  assigned  for 
purposes  other  than  the  inspection. 

Thus,  for  example,  an  employer  would 
not  be  required  to  provide  walkaround 
benefits  to  a  representative  whose 
regular  working  day  has  ended  and  has 
remained  in  the  workplace  or  who 
returns  to  the  workplace  solely  for  the 
purpose  of  participating  in  a  walkaround 
inspection. 


Comments  were  specifically  invited 
on  the  issue  whether  walkaround 
benefits  should  apply  to  any  time  during 
which  an  employee  representative 
participates  in  a  walkaround  inspection 
or  an  employee  engages  in  inspection- 
related  activities.  A  number  of  unions 
supported  this  concept,  saying,  for 
example,  that  the  failure  to  pay  for  any 
time,  including  unplanned  overtime, 
would  constitute  a  disincentive  to 
participation  during  unplanned  overtime 
hours.  (See,  e.g.,  E^ffiibits  2-190,  2-195, 
2-204,  2-213,  2-255,  2-256,  2-260,  2-266, 
2-268,  2-269,  2-271).  A  number  of 
employers  and  employer  groups 
objected  to  this  idea,  saying,  for 
example,  that  if  walkaround 
compensation  is  to  be  paid  at  all,  the 
only  type  of  overtime  which  should  be 
the  subject  of  compensation  is 
previously  scheduled  overtime,  that  to 
compensate  for  unplanned  overtime 
would  be  unlawful,-  and  that  an 
employee  representative  leaving  his 
shift  may  be  replaced  by  another 
representative.  (See,  e.g.,  Exhibits  2-113, 
2-253,  2-254,  2-270).  OSHA  has 
determined  that  it  would  be 
unreasonable  to  require  employers  to 
provide  walkaround  compensation 
benefits  for  unplanned  overtime  because 
the  employee,  if  he  were  denied 
compensation  for  such  time,  would  not 
be  losing  expected  compensation. 
However  when  an  employee  is  entitled 
to  overtime  pay  under  this  regulation 
because  such  overtime  has  been 
previously  planned,  the  employee  will 
be  paid  at  his  normal  overtime  rate. 

Such  a  requirement  is  necessary  to 
assure  that  the  employee  receives  the 
pay  that  he  normally  would  expect. 
Failure  to  receive  such  expected 
payment  would  act  as  a  disincentive  to 
walkaround  participation. 

Paragraph  (e)(2)(i).  Thi.s  regulation 
would  be  enforced  like  other  OSHA 
regulations,  such  as  those  in  Part  1904 
on  recordkeeping  and  reporting,  if 
violations  of  the  regulation  are  found, 
citations  would  be  issued  under  section 
9(a)  and  civil  penalties,  if  appropriate, 
would  be  proposed.  The  employer  would 
have  the  right  to  contest  these  citations 
before  the  Occupational  Safety  and 
Health  Review  Commission  (see  section 
10),  whose  decisions  are  subject  to 
review  in  the  courts  of  appeals  (see 
section  11(a)).  The  Secretary  also  has 
the  right  to  seek  enforcement  of  final 
Review  Commission  orders  in  the  courts 
of  appeals  (section  11(b)). 

Paragraph  (e)(2)(iii).  Under  this 
provision  employers  found  in  violation 
of  the  other  provisions  of  this  regulation 
would  be  required  to  post  a  notice 
setting  forth  the  regulation  and  stating 
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that  a  citation  became  a  final  order  on  a 
certain  date  with  respect  to  a  denial  of 
walkaround  compensation  for  a  named 
employee  and  that  the  employer  has 
complied  with  and  promises  to  comply 
with  the  walkaround  compensation 
regulation. 

IV.  Regulatory  Assessment 

In  accordance  with  Executive  Order 
No.  12044  (43  FR  12661,  March  24, 1978), 
OSHA  has  assessed  the  potential 
economic  impact  of  this  regulation. 

Based  on  the  economic  identification 
guidelines  of  the  Department  of  Labor 
(44  FR  5570,  January  26, 1979),  OSHA 
has  concluded  that  the  subject  matter  of 
this  regulation  is  not  a  “major”  action 
which  would  necessitate  fimther 
economic  impact  evaluation  and  the 
preparation  of  a  regulatory  analysis. 

In  general,  the  guidelines  provide  that 
a  regulatory  analysis  should  be 
performed,  if  the  regulation  is  likely  to 
cause  or  result  in: 

(1)  An  increased  cost  of  $100  million 
or  more  in  any  one  year  for  the  national 
economy: 

(2)  A  $50,million  or  larger  increase  in 
costs  or  total  revenues  in  any  one  year 
for  a  specific  segment  of  the  economy 
such  as  a  specific  industry,  geographic 
regions  or  state  or  local  government; 

(3)  A  direct  dislocation  of  10,000  jobs 
or  more; 

(4)  A  substantial  limitation  on 
competition,  marketing,  market 
information  or  an  increase  in 
concentration  in  a  market  doing  $100 
million  of  business  a  year  or  more.  (44 
FR  5576). 

The  third  and  fourth  factors  are  not 
relevant  to  the  regulation.  With  regard 
to  the  first  two  factors,  OSHA  estimates 
that  walkaround  benefits  will  amount  to 
approximately  $5.3  million  a  year.  This 
estimate  has  been  made  on  the  basis  of 
statistics  which  take  into  consideration 
average  wage  rates,  the  number  of 
federal  and  state  OSHA  inspections  a 
year,  and  the  average  length  of  a  federal 
OSHA  inspection.  It  also  assumes  that 
the  only  increased  costs,  as  a  general 
matter,  will  be  compensation  for  the 
employee  representative's  walkaround 
time  because,  according  to  OSHA’s 
experience,  employers  generally  do  not 
deduct  from  wages  for  time  spent  by 
employees  (who  are  not  walkaround 
representatives)  in  the  discusson  of 
occupational  safety  and  health  matters 
with  compliance  officers  during 
inspections.  The  average  hourly 
earnings  of  a  production  of 
nonsupervisory  worker  on  a  private 
nonagricultural  payroll  during  June, 
1980,  was  $6.61.  Bureau  of  Labor 
Statistics,  “Employment  and  Earnings. 


September,  1980,"  “Vol.  27  No.  9  (Exhibit 
3-1). 

According  to  OSHA  statistics,  there 
were  146,288  federal  and  state  OSHA 
safety  inspections  during  fiscal  year 
1979,  the  latest  year  for  which  figures 
are  available;  there  were  19,272  federal 
and  state  health  inspections  during  that 
time.  (Exhibit  3-2).  'The  average  length 
of  a  federal  safety  inspection  during  that 
year  was  4.4  hours;  the  average  length  of 
a  federal  health  inspection  was  8.3 
hours  (Exhibit  3-39).  (For  this 
preliminary  analysis,  the  average  length 
of  state  inspections  is  assumed  to  be  the 
same.)  On  the  basis  of  these  figures,  the 
maximum  cost  of  the  proposed 
regulations  would  be  approximately  $5.3 
million  per  year,  which  is  clearly  below 
the  threshold  for  classifying  a  regulation 
as  a  major  regulation.  Moreover,  this  is 
a  worst-case  estimate  since  many 
employers  already  provide  walkaround 
benefits  to  employee  representatives 
and  since  many  workplaces  do  not  have 
authorized  employee  representatives  for 
walkaround  and  thus  the  increased  cost 
to  employers  from  these  regulations 
should  be  much  less  than  ^.3  million. 
Accordingly,  having  considered  the 
comments  on  the  cost  of  walkaroimd 
compensation  [See,  e.g.  Exhibits,  2-254 
and  2-257),  it  is  determined  that 
preparation  of  a  regulatory  analysis  is 
not  necessary.  The  benefits  of  the 
proposal  are  significant  As  discussed 
previously,  the  proposal  will  encourage 
walkaroimd  participation,  thus 
increasing  the  effectiveness  of 
inspections  and  thereby  promoting 
occupational  safety  and  health. 

V.  Effective  Date 

The  regulation  will  be  effective  with 
respect  to  walkaround  benefits  for  time 
spent  in  walkaround  or  related  activities 
on  or  after  the  thirtieth  day  after  the 
promulgation  of  this  regulation.  This 
provision  should  give  employers 
sufficient  time  to  prepare  for  compliance 
with  the  new  regulation  as  well  as 
satisfy  the  legitimate  expectations  for 
compensation  of  employees  who 
participate  in  inspections. 

VI.  Authority 

This  document  was  prepared  under 
the  direction  of  Eula  Bingham,  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  200  Constitution 
Ave.,  NW.,  Washington,  D.C.  20210. 

Accordingly,  pursuant  to  sections  8(e) 
and  8(g)(2)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  657(e) 
and  657(g)(2)).  5  U.S.C.  553,  and 
Secretary  of  Labor’s  Order  8-76  (41  FR 
25059),  OSHA  amends  Part  1903  of  Title 
29  of  the  Code  of  Federal  Regulations  by 


adding  a  new  paragraph  (e)  to  §  1903.8, 
as  set  forth  below. 

Signed  at  Washington,  D.C.  this  13th  day  of 
January  1980. 

Eula  Bingham, 

Assistant  Secretary,  Occupational  Safety  and 
Health. 

PART  1903— INSPECTIONS, 

CITATIONS  AND  PROPOSED 
PENALTIES 

1.  29  CFR  1903.8  is  amended  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

§  1903.8  Representatives  of  employers 
and  employees. 

***** 

(e)  Walkaround  compensation — (1) 
Requirements,  (i)  The  employer  shall 
provide  to  the  authorized  representative 
of  the  employees  walkaround  benefits 
for  the  time  during  which  the 
representative  accompanies  the 
Compliance  Safety  and  Health  Officer(s) 
in  a  walkarotmd  inspection  team  during 
any  physical  inspection  of  a  workplace, 
including  attendance  at  the  opening  and 
closing  conferences. 

(ii)  If  a  new  employee  representative 
replaces  an  employee  representative 
during  a  walkaround  inspection,  each 
representative  is  entitled  to  walkaround 
benefits  for  the  portion  of  the  inspection 
in  which  each  representative 
participated. 

(iii)  If  more  than  one  walkaround 
inspection  team  is  utilized,  the  employee 
representative  for  each  team  is  entitled 
to  the  walkaround  benefits  required  by 
this  section. 

(iv)  In  addition,  the  employer  shall 
provide  walkaround  benefits  to  any 
employee  for  the  time  during  which  (A) 
a  Compliance  Safety  and  Health  Officer, 
in  conducting  the  inspection  consults 
with  or  questions  the  employee 
concerning  matters  of  safety  or  health  in 
the  workplace;  or  (B)  the  employee 
notifies  the  Compliance  Safety  and 

•  Health  Officer,  while  conducting  the 
inspection,  of  an  occupational  safety  or 
health  hazard  or  violation  of  the  Act 
which  the  employee  has  reason  to 
believe  exists  in  such  workplace. 

(v)  For  the  purposes  of  this  section, 
the  requirement  that  an  employer 
provide  walkaround  benefits  means  that 
the  employer  shall  maintain  the 
earnings,  seniority,  and  other 
employment  rights  and  benefits  of  an 
employee  as  though  the  employee  had 
been  performing  work  for  the  employer. 

(iv)  For  the  purposes  of  this  section, 
the  time  spent  by  an  employee  for  which 
the  employer  shall  provide  walkaround 
benefits  includes  only  the  regular 
working  hours  of  the  employee,  or 
overtime  hours  which  were  assigned  or 
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would  otherwise  normally  have  been 
assigned  by  the  employer  for  purposes 
other  than  the  walkaround  inspection. 
The  rate  of  pay  will  be  the  rate  which 
normally  would  be  applicable  for  the 
time  if  work  duties  had  been  performed. 

(2)  Enforcement,  (i)  Any  employer 
who  fails  to  comply  with  paragraph 
(e)(l]  of  this  section  shall  be  subject  to 
citations,  civil  penalties,  and 
enforcement  of  Occupational  Safety  and 
Health  Review  Commission  orders  in 
the  courts  of  appeals,  in  accordance 
with  sections  9, 10, 11  (a)  and  (b),  and  17 
of  the  Act. 

(ii)  Any  citation  issued  against  an 
employer  because  of  his  violation  of  this 
regulation  shall  include  in  the 
abatement  requirements  thereof  a 
requirement  that  the  employer  shall  post 
a  notice  within  ten  days  of  the  date  on 
which  the  citation  or  citation  item 
becomes  a  Hnal  order,  setting  forth  that 
the  ordered  walkaround  compensation 
has  been  paid  and  the  employer  will 
comply  with  the  requirement  of  the 
regulation  in  the  future.  The  citation 
shall  also  require  that  the  notice  shall  be 
posted  in  a  conspicuous  place  and  will 
remain  in  place  for  sixty  days. 

(3)  Effective  date.  This  regulation  will 
be  effective  with  respect  to  time  spent  in 
walkaround  or  related  activities  on  or 
after  [insert  date  30  days  after 
publication]. 

(Secs.  8(e)  and  (g)(2);  84  Stat.  1600, 1603  (29 
U.S.C.  657(e)  and  (g)(2)  (5  U.S.C.  553); 
Secretary  of  Labor's  Order  8-76  (41  FR 
25059)) 

{FR  Doc.  81-1748  Filed  l-lS-81;  8:45  am] 

BILUNG  CODE  4510-26-M 


29  CFR  Part  1952 

Approval  of  Supplements  to  California 
State  Plan 

agency:  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

ACTION:  Final  rule. 


SUMMARY:  The  State  of  California  has 
submitted  an  Occupational  Safety  and 
Health  Plan  supplement  containing  the 
restructuring  of  Safety  Engineer 
classification  used  in  State  service  (Cal/ 
OSHA).  This  document  announces  the 
approval  of  the  supplement. 

EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  O.  Horn,  Project  Officer,  Office 
of  State  Programs,  Occupational  Safety 
and  Health  Administration,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210,  (202)  523-8045. 
SUPPLEMENTARY  INFORMATION: 


Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  provides  procedures  under 
Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  667) 
(hereinafter  referred  to  as  the  Act)  for 
review  of  changes  and  progress  in  the 
development  and  implementation  of 
State  plans  which  have  been  approved 
in  accordance  with  Section  18(c)  of  the 
Act  and  Part  1902  of  this  chapter.  On 
August  19, 1977,  a  notice  was  published 
in  the  Federal  Register  (Vol.  42,  No,  161) 
of  a  decision  to  approve  the  California 
Plan  and  the  adoption  of  Subpart  K  to 
Part  1952  containing  the  decision. 

The  U.S.  Civil  Service  Commission 
found  in  January  1976  that  the  California 
persoimel  operations  were  in 
conformance  with  the  Standards  for  a 
Merit  System  of  Personnel 
Administration.  On  July  1, 1979,  the 
State  adopted  a  revised  stratification  of 
the  Safety  Engineer  series,  including 
salaries  and  classification,  in  order  to 
overcome  the  difficulty  in  recruiting  a 
significant  number  of  women  and 
minority  candidates  in  safety 
engineering  jobs.  The  Division  of 
Occupational  Safety  and  Health  has  had 
to  rely  on  recruitment  efforts  directed 
almost  exclusively  at  the  journey  level 
of  Safety  Engineer,  and  these 
circumstances  have  hampered  the 
Division  in  its  efforts  to  develop 
effective  affirmative  action  and  upward 
mobility  programs.  In  addition  to  these 
considerations,  questions  have  arisen 
concerning  the  lack  of  salary  parity 
between  the  safety  engineering  series 
and  other  engineering  series  in  State 
service,  and  the  supplement  addresses 
these  questions  as  well.  Review  of  this 
plan  supplement  by  OSHA  indicates 
that  the  State  regulation  conforms  to  the 
merit  system  requirements  in  effect. 

Description  of  Supplement 

This  supplement  establishes  a  safety  - 
engineering  technician  series  to  provide 
an  alternative  entry  into  the 
professional  technician  series  and  an 
upward  mobility  opportunity  for  clerical 
support  staff. 

Establishing  the  safety  technician 
series  further  delineates  the  levels  of 
complexity  of  the  safety  engineering 
work. 

The  revised  stratification  of  the  Safety 
Engineer  series  relieves  existing 
positions  of  less  technical  tasks 
currently  assigned,  and  raises  the  level 
of  responsibility  at  which  they  function. 

Comparisons  are  also  made  between 
the  supervisory  structure  of  the  Safety 
Engineering  series  and  existing 
supervisory  classes  in  various 
engineering  disciplines  in  other  State 


agencies.  In  addition,  salary  increases 
for  supervisory  personnel  are  listed 
along  with  their  class  description. 

Location  of  the  Plan  and  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  plan  and  its 
supplements  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations: 

Office  of  the  Directorate  of  Federal 
Compliance  and  State  Programs,  200 
Constitution  Avenue,  N.W.,  Room 
N3619,  Washington,  D.C.  20210 
Office  of  Regional  Administrator, 
Occupational  Health  and  Safety 
Administration,  450  Golden  Gate 
Avenue,  Room  11349,  San  Francisco, 
California  94102 

California  Occupational  Safety  and 
Health  Administration,  455  Golden 
Gate  Avenue,  San  Francisco. 

California  94102 

Public  Partidpatioii 

Under  §  1953.2  of  this  Chapter,  the 
Assistant  Secretary  may  prescribe 
alternative  procedures  to  expedite  the 
review  process  or  for  any  other  good 
cause  which  may  be  consistent  with 
applicable  law.  The  Assistant  Secretary 
finds  that  this  restructuring  is  consistent 
with  the  merit  system  (personnel 
administration)  contained  in  the 
approved  plan  which  was  previously 
made  available  for  public  comments. 
Good  cause  is,  therefore,  found  for 
approval  of  the  supplement  without 
public  comment  and  notice. 

Decision 

After  careful  consideration,  the 
California  plan  supplement  described 
above  is  hereby  approved  under  Part 
1953  of  this  Chapter.  This  decision 
incorporates  the  requirements  of  the  Act 
and  implementing  regulations  applicable 
to  State  plans  generally.  Accordingly, 
Subpart  K  of  29  CFR  Part  1952  is 
amended  by  adding  a  new  paragraph  (f) 
to  §  1952.175  as  follows: 

§  1952.175  Changes  to  approved  plan. 

«  *  *  •  « 

(f)  In  accordance  with  Subpart  E  of 
1953  of  this  Chapter,  the  revised 
stratification  of  the  Safety  Engineer 
Series,  adopted  by  California  on  July  1, 
1979,  was  approved  by  the  Assistant 
Secretary  on  January  12, 1981. 

(Sec.  18,  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Washington,  D.C  this  12th  day  of 
January  1981. 

Eula  Bingham, 

Assistant  Secretary  af  Labor. 

|FR  Doc.  81-1732  Filed  1-15-81: 8:45  am) 
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29  CFR  Part  1952 

Approval  of  Supplements  to  the 
Michigan  State  Plan 

agency:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

action:  Final  rule. 


summary:  This  notice  approves  the 
administrative  proceedings  for  granting 
variances;  regulations  for  inspections 
and  investigations,  citations,  and 
proposed  penalties;  the  procedural  rules 
for  the  State  Board  of  Health  and  Safety 
Compliance  and  Appeals;  procedures  for 
notifying  complainants  of  the 
disposition  of  complaints;  and  the  1979 
amendments  to  the  Michigan 
Occupational  Safety  and  Health  Act. 

EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Kelly,  Project  Officer,  Office  of 
State  Programs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
(202J  523-8081. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667}  (hereinafter  referred  to  as  the  Act) 
for  review  of  changes  and  progress  in 
the  development  and  implementation  of 
State  plans  which  have  been  approved 
under  Section  18(c)  of  the  Act  and  29 
CFR  Part  1902.  On  October  3, 1973 
notice  was  published  in  the  Federal 
Register  of  the  approval  of  the  Michigan 
plan  and  of  the  adoption  of  Subpart  T  of 
Part  1952  containing  the  decision  (38  FR 
27391).  On  November  1, 1977,  a  notice 
was  published  in  the  Federal  Register 
(42  FR  57140)  acknowledging  the  receipt 
of  the  supplements  containing  the 
procedural  rules  for  Variances: 
regulations  for  Inspections  and 
Investigations,  Citations,  and  Proposed 
Penalties:  the  procedural  rules  for  the 
State  Board  of  Health  and  Safety 
Compliance  and  Appeals:  and  copies  of 
letters  for  notifying  complainants  of  the 
disposition  of  complaints.  In  a  letter 
dated  March  17, 1980,  to  the  Acting 
Regional  Administrator,  Region  V,  the 
State  submitted  the  1979  amendments  to 
the  Michigan  State  plan  for 
Occupational  Safety  and  Health.  Except 
for  the  amendments  to  the  Michigan 
Occupational  Safety  and  Health  Act,  all 
the  supplements  were  made  available 
for  public  comment. 


Description  of  Plan  Supplements 

1.  Procedural  Rules  for  Granting 
Variances,  Part  12.  The  State  submitted 
rules  effective  March  1, 1976  which 
provide  for  the  granting  of  variances 
under  the  Michigan  Occupational  Safety 
and  Health  Act.  After  review  by  OSHA, 
the  State  amended  the  Rules  in  May  of 
1979  to  provide  that  requests  for 
variances  and  interim  orders  include  a 
statement  concerning  the  opportunity  for 
public  response  and  a  hearing,  as  well 
as  notice  of  intention  to  modify  or 
revoke  a  variance,  and  be  published  in 
the  LABORegister,  a  publication  of  the 
Michigan  Department  of  Labor.  The 
State  also  agreed  not  to  consider  a 
request  for  a  temporary  variance  if  the 
standard  from  which  a  variance  is 
requested  is  in  effect  at  the  time  of  the 
request,  and  clarified  the  requirement 
that  the  proponent  of  a  permanent 
variance  demonstrate,  by  a 
preponderance  of  evidence,  that  the 
operations  proposed  to  be  used  will 
provide  protection  equivalent  to  that 
under  the  standard. 

2.  Regulations  for  Inspections  and 
Investigations,  Citations,  and  Proposed 
Penalties,  Part  13.  The  State  submitted 
regulations,  effective  November  12, 1976, 
for  the  conduct  of  inspections  and  , 
investigations,  the  issuance  of  citations, 
and  the  proposal  of  penalties.  They 
include  provisions  for  regulating 
exceptions  to  the  prohibition  on 
advance  notice  of  inspections  and 
investigations. 

3.  Procedural  Rules  for  the  Board  of 
Health  and  Safety  Compliance  and 
Appeals,  Part  4,  The  State  submitted 
rules  of  procedures,  effective  November 
23, 1976,  governing  contested  cases 
before  the  Board  or  a  hearing  officer. 
After  review  by  OSHA,  the  State 
amended  the  rules,  effective  May  7, 

1979,  to  include  an  indication  in  the 
rules  that  certain  additional  rights  are 
granted  to  parties  under  the  Michigan 
Administrative  Procedures  Act,  such  as 
prqvisions  relating  to  posting  of  notices 
of  appeals,  and  provisions  dealing  with 
service  and  notice  to  employees  and 
employee  representatives. 

4.  Notification  of  the  Disposition  of 
Complaints.  The  State  submitted  copies 
of  form  letters  used  to  notify 
complainants  of  the  final  disposition  of 
their  complaints  including  provision  for 
requesting  an  informal  review  of  the 
determination  not  to  issue  a  citation 
based  on  the  complaint. 

5.  Amendments  to  the  Michigan 
Occupational  Safety  and  Health  Act, 
Act  154  Public  Acts  of  1974  (MIOSHA). 
MIOSHA  was  amended  by  Act  149  of 
the  Public  Acts  of  1979,  approved  on 
November  17, 1979,  and  became 


effective  March  27, 1980.  The 
amendments  include  provisions  relating 
to  an  employer’s  obligation  to  pay  for 
personal  protective  equipment, 
employee  access  to  health  records, 
employee  attendance  at  meetings, 
walkaround  pay,  red  tag  procedures, 
collection  of  civil  penalties,  employee 
attendance  at  first  appeal  meetings, 
trade  secrets,  and  discrimination 
complaints. 

Location  of  the  Plan  and  Its 
Supplements  for  Inspection  and  Copying 

A  copy  of  the  plan  and  the 
supplements  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  the  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604;  Michigan  Department  of  Labor, 
State  Secondary  Complex,  7150  Harris 
Drive,  Lansing,  Michigan  48926;  Office  of 
State  Programs,  Occupational  Safety 
and  Health  Administration,  Room  N- 
3613,  3rd  and  Constitution  Avenue  N.W., 
Washington,  D.C.  20210. 

Public  Participation 

Interested  persons  were  afforded 
thirty  days  to  submit  written  comments 
or  request  a  hearing  concerning  all  the 
supplements  except  the  amendments  to 
the  Michigan  Occupational  Safety  and 
Health  Act.  No  public  comments  or 
request  for  a  hearing  were  received.  The 
amendments  to  the  Michigan 
Occupational  Safety  and  Health  Act 
were  adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  participation  is  not 
necessary. 

Decision 

After  careful  consideration,  the 
Michigan  plan  supplements  described 
above  are  approved  under  Part  1953. 

This  decision  incorporates  the 
requirements  of  the  Act  and 
implementing  regulations  applicable  to 
State  plans  generally.  Accordingly, 
Subpart  T  of  29  CFR  Part  1952.264  is 
amended  by  adding  new  paragraphs  (e) 
and  (f)  as  follows: 

§  1952.264  Completed  developmental 
steps. 

tk  *  it  h'  it 

(e)  In  accordance  with  §  1952.263(d), 
Procedural  Rules  for  the  granting  of 
Variances,  Regulations  for  Inspections 
and  Investigations.  Citations,  and 
Proposed  Penalties  and  Procedural 
Rules  for  the  Board  of  Health  and  Safety 
Compliance  and  Appeals,  were 
approved  by  the  Assistant  Secretary  on 
January  12, 1981. 
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(f)  In  accordance  with  prior 
commitments,  the  Michigan 
Occupational  Safety  and  Health  Act  as 
amended  by  Act  149  of  the  Public  Acts 
of  1979,  was  approved  by  the  Assistant 
Secretary  on  January  12, 1981. 

(Sec.  18,  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Washington,  D.C.  this  12th  day  of 
January  1981. 

Eula  Bingham, 

Assistant  Secretory  of  Labor. 

[FR  Doc.  81-1730  Filed  1-15-81: 8:45  am) 
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29  CFR  Part  1952 

Approval  of  Supplements  to  the 
Michigan  State  Plan 

agency:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  notice  approves  the 
State’s  regulations  for  reporting  of 
occupational  injuries  and  illnesses;  and 
the  operations  manuals  for  the 
occupational  safety  program  and  the 
occupational  health  program. 

EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  M.  Kelly,  Project  Officer,  Office  of 
State  Programs.  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  D.C.  20210, 
(202)  523-8081. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667)  (hereinafter  referred  to  as  the  Act) 
for  review  of  changes  and  progress  in 
the  development  and  implementation  of 
State  plans  which  have  been  approved 
under  Section  18(c)  of  the  Act  and  29 
CFR  Part  1902.  On  October  3. 1973, 
notice  was  published  in  the  Federal 
Register  of  the  approval  of  the  Michigan 
plan  and  of  the  adoption  of  Subpart  T  of 
Part  1952  containing  the  decision  (38  FR 
27391).  On  February  25, 1977,  a  notice 
was  published  in  the  Federal  Register 
(42  FR  11024)  acknowledging  receipt  of  a 
supplement  concerning  manuals  for 
compliance  operations  of  the  Michigan 
Department  of  Labor  and  Public  Health. 
On  November  1, 1977,  a  notice  was 
published  in  the  Federal  Register  (42  FR 
57140)  acknowledging  the  receipt  of  the 
supplement  containing  the  rules  for 
recording  and  reporting  occupational 
injuries  and  illnesses  by  employers 


covered  under  the  Michigan 
Occupational  Safety  and  Health  Act. 

Both  supplements  were  made  available 
for  public  comment. 

Description  of  Plan  Supplements 

1.  Manuals  for  Compliance 
Operations  of  the  Michigan  Department 
of  Labor  and  Public  Health.  On 
^ptember  28, 1976,  the  State  submitted 
compliance  manuals  for  the 
occupational  safety  program  and  for  the 
occupational  health  program.  The 
manuals  provide  basic  information  and 
guidance  for  State  personnel  of  the 
Department  of  Labor  and  the 
Department  of  Pubbc  Health  in 
administering  and  enforcing  the 
occupational  safety  and  health  program 
according  to  the  provisions  of  the 
Michigan  Occupational  Safety  and 
Health  Act.  The  State  has  subsequently 
submitted  amendments  to  the  manuals 
to  reflect  changes  in  Federal  procedures. 
This  notice  does  not  approve  these 
subsequent  amendments. 

2.  Rules  for  Recording  and  Reporting 
of  Occupational  Injuries  and  Illnesses,  * 
Part  11.  The  State  submitted  rules 
effective  March  1, 1976  (amended  May  7, 
1979),  which  provide  for  recording  and 
reporting  of  occupational  injuries  and 
ilhiesses  by  employers  covered  under 
the  Michigan  Occupational  Safety  and 
Health  Act. 

Location  of  the  Plan  and  Its 
Supplements  for  Inspection  and  Copying 

A  copy  of  the  plan  and  the 
supplements  may  be  Inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  the  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60640;  Michigan  Department  of  Labor, 
State  Secondary'  Complex,  7150  Harris 
Drive,  Lansing,  Michigan  48926;  Office  of 
State  Programs,  Occupational  Safety 
and  Health  Administration,  Room  N- 
3613,  3rd  and  Constitution  Avenue  NW., 
Washington,  D.C.  20210. 

Public  Participation 

Interested  persons  were  afforded 
thirty  days  to  submit  written  comments 
or  request  a  hearing  concerning  both 
supplements.  No  public  comment  or 
request  for  a  hearing  were  received. 

Decision 

After  careful  consideration,  the 
Michigan  plan  supplements  described 
above  are  approved  under  Part  1953. 
This  decision  incorporates  the 
requirements  of  the  Act  and 
implementing  regulations  applicable  to 
State  plans  generally.  Accordingly,  29 
CFR  1952.264  is  hereby  amended  by 


adding  new  paragraphs  (g)  and  (h)  as 
follows: 

§  1952.264  Completed  developmental 
steps. 

***** 

(g)  In  accordance  with  §  1952.263(c), 
Manuals  for  Compliance  Operations  of 
the  Michigan  Department  of  Labor  and 
Public  Health  were  approved  by  the 
Assistant  Secretary  on  January  13, 1981. 

(h)  In  accordance  with  §  1952.263(e), 
Rules  for  Recording  and  Reporting  of 
Occupational  Injuries  and  Illnesses, 
were  approved  by  the  Assistant 
Secretary  on  January  13, 1981. 

(Sec.  18,  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Washington,  D.C  this  13th  day  of 
January  1981. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  81-1731  Filed  1-15-81;  8:45  ain| 

BILUNG  CODE  4510-26-M 


29  CFR  Part  1952 

Certification  of  Completion  of 
Developmental  Steps  for  Michigan 
State  Plan 

agency:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

ACTION:  Final  rule. 

SUMMARY:  Michigan,  on  or  before 
September  24, 1976,  submitted 
documentation  attesting  to  the 
completion  of  all  structural, 
developmental  aspects  of  its  approved 
State  plan.  After  extensive  review  and 
opportunity  for  State  correction,  all 
developmental  plan  supplements  have 
now  been  approved.  This  notice  certihes 
this  completion  and  the  beginning  of  the 
final  evaluation  phase  of  State  plan 
development.  This  certibcation  attests 
only  to  the  fact  that  Michigan  now  has 
in  place  those  structural  components 
necessary  for  an  effective  program.  It 
does  not  render  judgment,  either 
positively  or  negatively,  dn  the 
adequacy  of  the  State’s  actual 
performance.  In  addition,  although 
original  State  plan  commitments  on 
staffing  and  resources  have  been  met, 
these  initial  commitments  may  not  be 
interpreted  as  meeting  the  ultimate 
requirements  of  the  Occupational  Safety 
and  Health  Act  of  1970  for  "sufficient 
staff’  as  redefined  by  the  U.S.  Court  of 
Appeals  decision  in  “AFL-CIO  v. 
Marshall”,  570  F.  2d  1030  (1978). 
EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  M.  Kelly,  Project  Officer,  Office  of 
State  Programs,  Occupational  Safety 
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and  Health  Administration,  200 
Constitution  Avenue,  N.W.,  Rm.  N3613, 
Washington.  D.C.  20210— (202)  523-8081. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  “Act,”  29 
U.S.C.  667)  provides  that  States  which 
desire  to  assume  responsibility  for  the 
development  and  enforcement  of 
occupational  safety  and  health 
standards  shall  submit  for  Federal 
approval  a  State  plan  for  such 
development  and  enforcement.  Part  1902 
of  Title  29.  Code  of  Federal  Regulations, 
sets  forth  procedures  under  which  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(“Assistant  Secretary”)  shall  approve 
such  plans.  Under  the  Act  and 
regulations,  plan  approval  is  essentially 
a  two-step  procedure.  A  State  must  first 
submit  its  plan  for  an  initial 
determination  under  section  18(b)  of  the 
Act.  If  the  Assistant  Secretary,  after 
reviewing  the  State’s  submission, 
determines  that  the  plan  satisfies  or  will 
satisfy  the  criteria  set  forth  in  section 
18(c)  of  the  Act,  a  decision  of  “initial 
approval”  is  issued  and  the  State  may 
begin  enforcement  of  its  safety  and 
health  standards  in  accordance  with  the 
plan  and  with  concurrent  enforcement 
by  the  Occupation  Safety  and  Health 
Administration  (OSHA). 

A  State  plan  may  receive  initial 
approval  even  though  at  the  time  of 
submission  not  all  essential  components 
of  the  plan  are  in  place.  As  provided  at 
29  CFR  1902.2(b),  the  Assistant 
Secretary  may  initially  approve  the 
submission  as  a  “developmental  plan” 
and  a  schedule  within  which  the  State 
must  complete  speciRed  “developmental 
steps”  is  issued  as  part  of  the  initial 
approval  decision. 

When  the  Assistant  Secretary  finds 
that  the  State  has  completed  all 
developmental  steps  specified  in  the 
initial  approval  decision,  a  notice  of 
such  completion  is  published  in  the 
Federal  Register*(see  29  CFR  1902.34  and 
35).  Certification  of  completion  of 
developmental  steps  initiates  a  thorough 
evaluation  of  the  State  plan  by  the 
Assistant  Secretary  to  determine,  on  the 
basis  of  actual  operations,  whether  the 
plan  adequately  protects  safety  and 
health  of  the  State’s  workers. 
Certification  does  not  render  judgment 
as  to  the  adequacy  of  State 
performance. 

Final  approval  of  the  plan  under 
section  18(e)  of  the  Act  and  29  CFR  Part 
1902  may  not  be  granted  until  at  least 
three  years  after  initial  approval  and 
until  at  least  one  year  after  completion 


of  developmental  steps.  Thereafter, 
when  the  Assistant  Secretary 
determines  on  the  basis  of  actual 
performance  under  the  plan  that  the 
Act’s  criteria  are  being  applied,  a 
decision  of  final  approval  may  be 
granted. 

On  October  3, 1973,  a  notice  was 
published  in  the  Federal  Register  (38  FR 
27391)  of  initial  approval  of  the 
developmental  Michigan  plan  and  the 
adoption  of  Subpart  T  of  Part  1952 
containing  the  decision,  a  description  of 
the  plan  and  the  developmental 
schedule.  During  the  three  year  period 
ending  September  24, 1976,  following 
commencement  of  State  operations,  the 
Designees  of  the  Michigan  Department 
of  Labor  and  the  Department  of  Public 
Health,  submitted  documentation 
attesting  to  the  completion  of  each  State 
developmental  commitment  for  review 
and  approval  as  provided  in  29  CFR  Part 
1953.  Following  Departmental  review, 
opportunity  for  public  comment  and 
subsequent  modification  of  the  State’s 
submissions,  as  deemed  appropriate,  the 
Assistant  Secretary  has  approved  the 
completion  of  all  individual  Michigan 
developmental  steps. 

Completion  of  Developmental  Steps 

All  developmental  steps  speciBed  in 
the  October  3, 1973  notice  of  initial 
approval  have  been  completed  as 
follows: 

a.  In  accordance  with  §  1952.263(a), 
the  State  on  June  19, 1974,  submitted  a 
supplement  containing  its  enabling 
legislation  enacted  on  June  18, 1974.  (40 
FR  8555,  February  28, 1975.)  The  1979 
amendments  to  the  Michigan 
Occupational  Safety  and  Health  Act, 
submitted  as  a  State-initiated  change 
supplement  to  the  Michigan  State  plan, 
were  approved  on  January  12, 1981,  and 
appear  elsewhere  in  this  issue. 

b.  In  accordance  with  §  1952.263(b), 
the  State  has  promulgated  occupational 
safety  and  health  standards  covering  all 
the  issues  contained  in  29  CFR  Part  1910, 
Subparts  D  through  S,  and  Part  1926. 
(The  State  will  not  cover  Parts  1915, 

1916,  1917,  and  1918).  (40  FR  50583, 
October  30, 1975;  41  FR  18483,  May  4. 
1976;  41  FR  53078,  December  3. 1976;  43 
FR  31457,  July  21. 1978). 

c.  In  accordance  with  §  1952.263(c). 
the  State,  on  September  28, 1976, 
submitted  compliance  manuals  for  the 
occupational  safety  program  and  for  the 
occupational  health  program.  The  State 
has  subsequently  submitted 
amendments  to  these  manuals  to  reflect 
changes  in  Federal  procedures.  The 
original  submission  was  approved  on 
January  13, 1981,  and  appears  elsewhere 
in  this  issue. 


d.  In  accordance  with  §  1952.263(d), 
regulations  similar  to  Parts  1903, 1905, 
and  2200  became  effective  November  12. 
1976,  March  1, 1976,  and  November  23, 
1976,  respectively.  After  review  by 
OSHA,  they  were  approved  on  January 
12, 1981,  and  appears  elsewhere  in  this 
issue. 

e.  In  accordance  with  §  1952.263(e), 
the  State  submitted  rules  effective 
March  1, 1976  (amended  May  7, 1979). 
for  recordkeeping  and  reporting  of 
occupational  injuries  and  illnesses 
which  were  approved  on  January  13, 

1981,  and  appears  elsewhere  in  this 
issue. 

f.  In  accordance  with  §  1952.263(f),  an 
interagency  agreement  between  the 
Michigan  Department  of  Labor  and  the 
Michigan  Department  of  Public  Health 
was  signed  on  September  23, 1974,  and 
approved  on  September  21, 1975.  (41  FR 
8555,  February  28, 1975). 

g.  In  accordance  with  §  1952.263(g). 
Michigan’s  public  employee  program 
was  implemented  with  an  effective  date 
of  July  1, 1975,  and  approved  on  October 
17, 1977.  (42  FR  57123,  November  1, 

1977). 

h.  In  accordance  with  the 
requirements  of  §  1952.10,  the  Michigan 
State  poster  was  approved  by  the 
Assistant  Secretary  on  September  22, 
1975.  (40  FR  44131,  September  25. 1975). 

i.  The  Michigan  Departments  of  Labor 
and  Public  Health  have  established  a 
comprehensive  management  information 
system  which  was  approved  on  October 
17, 1977.  (42  FR  57123  November  1, 1977). 

j.  The  State  submitted  revisions  to  the 
staffing  pattern  contained  in  the  State’s 
plan  and  indicated  that  the  Michigan 
Departments  of  Labor  and  Public  Health 
were  in  substantial  conformity  with  the 
revised  staffing  pattern.  The  supplement 
was  approved  by  the  Assistant 
Secretary  on  October  17, 1977.  (42  FR 
57123,  November  1, 1977). 

k.  The  system  of  personnel 
administration  in  the  Michigan 
Departments  of  Labor  and  Public  Health 
has  been  found  to  be  in  substantial 
conformity  with  the  standards  for  a 
merit  system  in  a  letter  dated  August  25. 
1980  from  the  United  States  Office  of 
Personnel  Management.  Operation  of 
the  State  merit  system  has  been  found 
acceptable  by  OSHA. 

This  certification  covers  all 
occupational  safety  and  health  issues 
covered  under  the  Federal  program 
except  for  longshoring  and  maritime 
standards  found  in  29  CFR  Parts  1915, 
1916, 1917  and  1918  (longshoring,  ship 
repairing,  ship  building,  and  ship 
breaking),  which  are  excluded  from 
coverage  under  the  plan.  This 
certification  also  covers  the  State’s 
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program  covering  State  and  local 
government  employees. 

Location  of  the  Plan  and  Its 
Supplements  for  Inspection  and  Copying 

Copies  of  the  supplements,  along  with 
the  approved  plan,  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  the  Director  of  Federal 
Compliance  and  State  Programs, 
Occupational  Safety  and  Health 
Administration,  Room  N3613,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

20210 

Office  of  the  Regional  Administrator, 
Occupational  Safety  and  Health 
Administration,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois 
60604 

Michigan  Department  of  Labor,  State 
Secondary  Complex,  7150  Harris 
Drive,  Lansing,  Michigan  48926 

Effect  of  Certification 

The  Michigan  plan  is  certified 
effective  January  16, 1981  as  having 
completed  all  developmental  steps  on  or 
before  September  24, 1976.  This 
certification  attests  to  structural 
completion,  but  does  not  render 
judgment  on  adequacy  of  performance. 

The  Michigan  occupational  health  and 
safety  program  will  be  monitored  and 
evaluated  for  a  period  of  not  less  than 
one  year  after  publication  of  this 
certiHcation  to  determine  whether  the 
State  program  in  operation  provides  for 
an  effective  program  of  enforcement. 

The  Assistant  Secretary  will  then 
determine  whether  Federal  authority 
should  be  withdrawn  with  respect  to 
issues  covered  by  the  plan  pursuant  to 
Section  18(e)  of  the  Act. 

Level  of  Federal  Enforcement 

In  accordance  with  29  CFR  1902.35, 
Federal  enforcement  authority  imder 
sections  5(a)(2),  8,  9, 10, 13  and  17  of  the 
Act  (29  U.S.C.  654(a)(2).  657,  658,  659, 
662,  and  666)  and  Federal  standards 
authority  under  section  6  of  the  Act  (29 
U.S.C.  655)  will  not  be  relinquished 
during  the  evaluation  period.  However, 
under  the  terms  of  an  operational  status 
agreement  entered  into  between  OSHA 
and  the  Michigan  Departments  of  Labor 
and  Public  Health  on  January  6, 1977  (42 
FR  15411)  the  exercise  of  this  authority 
by  the  U.S.  Department  of  Labor  will 
continue  to  be  limited  to.  among  other 
things:  complaints  about  employee 
discrimination,  enforcement  of  new 
Federal  standards  such  as  temporary 
emergency  standards  until  adopted  by 
the  State;  enforcement  of  standards 
excluded  from  plan  coverage, 
investigations  for  fulfillment  of 


monitoring  obligations  under  Sections  18 
(e)  and  (f)  of  the  Act;  and  abatement 
dates  from  OSHA-issued  citations, 
which  extend  beyond  the  date  of  State 
assumption  of  inspection  responsibility. 
Pursuant  to  29  CFR  §  1954.3(Q(1)  the 
agreement  provides  for  resumption  of 
Federal  enforcement  activity  for  failure 
to  substantially  comply  with  the 
provisions  of  the  agreement,  or  as  a 
result  of  evaluation  or  other  factors. 

The  continuation  of  this  operational 
status  agreement  is  not  to  be  construed 
as  a  determination  that  the  Michigan 
program  has  met  the  requirements  of  the 
Act  and  regulations  for  a  “sufficient 
number  of  qualibed  personnel,  as 
detined  in  “AFL-CIO  v.  Marshall,”  but 
rather  that  the  State  has  reached  a 
satisfactory,  interim  level  of  stafbng.  In 
accordance  with  this  certibcation,  29 
CFR  1952.263  is  hereby  amended  to 
reflect  successful  completion  of  the 
developmental  period  by  changing  the 
title  of  the  section  and  by  adding 
paragraph  (i)  as  follows: 

§  1952.263  Completion  of  developmental 
steps  and  certification. 

*  *  4r  «  « 

(i)  In  accordance  with  §  1902.34  of  this 
chapter,  the  Michigan  occupational 
safety  and  health  plan  was  certibed 
effective  January  13, 1981  as  having 
completed  all  developmental  steps 
specibed  in  the  plan  as  approved  on 
September  24, 1973,  on  or  before 
September  24, 1976. 

This  certibcation  attests  to  structural 
completion,  but  does  not  render 
judgment  on  adequacy  of  performance. 

(Sec.  18,  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Washington.  D.C.,  this  13th  day 
of  January,  1981. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  81-1729  Filed  1-15-81;  8:45  am) 

BILLING  COOe  4510-26-M 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  300 

Assistance  to  States  for  Education  of 
Handicapped  Children 

agency:  Department  of  Education. 
ACTION:  Technical  amendment:  Final 
rule. 

SUMMARY:  The  Secretary  issues  this 
regulation  to  make  changes  in  the 
definition  of  “handicapped  children” 
under  Part  B  of  the  Education  of  the 
Handicapped  Act,  as  amended. 

(1)  The  reference  to  “autistic”  children 
is  deleted  from  the  disability  category 


“seriously  emotionally  disturbed”  under 
the  debnition  of  “handicapped 
children”;  and 

(2)  A  reference  to  “autistic”  children 
is  added  imder  the  disability  category 
“other  health  impaired”  under  the 
debnition  of  “handicapped  children”. 
EFFECTIVE  DATE:  These  regulations  are 
expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress.  They 
are  transmitted  to  Congress  several 
days  before  they  are  published  in  the 
Federal  Register.  The  efl^ective  date  is 
changed  by  statute  if  Congress  takes^ 
certain  adjournments.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Beverly  E.  Brightly,  U.S. 

Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services,  Division  of  Assistance  to 
States,  400  Maryland  Avenue.  S.W. 
(Room  4932,  Donohoe  Building). 
Washington,  D.C.  20202,  Telephone: 

(202)  472-7921. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rules  which  included  the 
debnition  of  “handicapped  children"  for 
the  purposes  of  Part  B  of  the  Education 
of  the  Handicapped  Act,  as  amended  by 
Pub.  L  94-142,  were  published 
December  30, 1976  (41  FR  56966).  The 
bnal  regulations  were  published  August 
23. 1977  (42  FR  42474). 

Congress  did  not  address  autism  in 
developing  the  statute.  When  the 
implementing  regulations  were 
published  in  1977,  autism  was  placed 
under  the  category  of  “seriously 
emotionally  disturbed”,  based  upon 
knowledge  available  to  the  agency  at 
that  time.  We  now  conclude  that  this 
original  classibcation  of  autistic 
children  is  inappropriate  because  not  ail 
autistic  children  are  seriously 
emotionally  disturbed.  The  technical 
amendment  to  the  regulations  reflects 
our  expanded  knowledge  of  autism 
gained  through  our  contracts  with  and 
knowledge  provided  by  the  National 
Society  for  Autistic  Children  (NSAC), 
the  National  Institute  for  Neurological 
and  Communicative  Disorders  and 
Stroke  (NINCDS),  and  others  who  have 
sought  to  bring  to  our  attention  current 
thinking  in  the  beld  of  autism.  The 
Secretary  does  not  expect  this  change  to 
aflect  the  number  of  handicapped 
children  identibed  as  autistic,  but  only 
the  manner  or  category  in  which  autistic 
children  will  be  reported. 

Since  this  amendment  does  not 
represent  a  substantive  change  in  the 
regulations,  the  Secretary  has 
determined,  in  accordance  with  5  U.S.C. 
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553,  that  public  participation  in  the 
rulemaking  process  is  unnecessary. 

Dated:  January  11, 1961. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027;  Education  of  Handicapped 
Children,  Part  B) 

(The  Education  of  the  Handicapped  Act,  as 
amended  (20  U.S.C.  1401  et  $617.)) 

The  Secretary  amends  Part  300  of 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  §  300,5{b)(7)  and 
(b)(8)(ii)  to  read  as  follows: 

§  300.5  Handicapped  children. 

*  «  *  *  * 

(b)‘  *  ‘ 

(7)  “Other  health  impaired"  means  (i) 
having  an  autistic  condition  which  is 
manifested  by  severe  communication 
and  other  developmental  and 

;  educational  problems;  or  (ii)  having 
limited  strength,  vitality  or  alertness, 
i  due  to  chronic  or  acute  health  problems 
"such  as  a  heart  condition,  tuberculosis, 
Irhematic  fever,  nephritis,  asthma,  sickle 
.cell  anemia,  hemophilia,  epilepsy,  lead 
poisoning,  leukemia,  or  diabetes,  which 
adversely  affects  a  child’s  educational 
performance, 

(8)  “Seriously  emotionally  disturbed" 
is  defined  as  follows: 
***** 

(ii)  The  term  includes  children  who 
are  schizophrenic.  The  term  does  not 
include  children  who  are  socially 
maladjusted,  unless  it  is  determined  that 
they  are  seriously  emotionally 
disturbed. 

|FR  Doc.  B1-1S67  Filed  1-45-Bl;  8:45  am] 

BILUNG  CODE  400(M)1-M 


34  CFR  Part  682 

Guaranteed  Student  Loan  Progrant 

AGENCY:  Department  of  Education. 
action:  Final  Regulations  with 
Comments  Invited. 

summary:  Recent  laws  have  added  five 
new  provisions  for  deferment  of 
repayment  to  the  Guaranteed  Student 
Loan  Program  (GSLP).  The  Secretary  of 
Education  is  establishing  criteria  to 
implement  these  new  deferments  for  a 
GSLP  borrower  who:  (1)  Is  pursuing  a 
course  of  study  under  a  rehabilitation 
training  program  for  disabled 
individuals;  (2)  Is  serving  as  an  officer  in 
the  Commissioned  Corps  of  the  United 
States  Public  Health  Service:  (3)  Is 
serving  as  a  full-time  volunteer  for  a  tax- 
exempt  organization  providing  service 
that  is  comparable  to  service  in  the 
Peace  Corps  or  full-time  service  in 
ACTION  agency  programs:  (4)  Is 


temporarily  totally  disabled  or  is  unable 
to  secure  employment  by  reason  of  the 
care  required  by  a  spouse  who  is 
temporarily  totally  disabled;  or  (5)  Is 
serving  an  internship  required  to  gain 
professional  recognition  required  to 
begin  professional  practice. 

DATES:  Comments  must  be  received  on 
or  before  March  17, 1981.  These 
regulations  are  expected  to  take  effect 
45  days  after  they  are  transmitted  to 
Congress.  Regulations  are  usually 
transmitted  to  Congress  several  days 
before  they  are  published  in  the  Federal 
Register.  The  effective  date  is  changed  if 
the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

When  these  regulations  become 
effective  they  will  apply  to  all 
outstanding  loans,  and  borrowers  will 
be  entitled  to  obtain  these  new 
deferments  for  all  periods  during  which 
they  are  eligible  after  the  regulations 
become  effective.  In  the  case  of  the 
rehabilitation  training  deferement, 
coverage  also  will  be  retroactive  to  the 
date  that  provision  was  enacted  into 
law.  Therefore,  any  borrower  who  has 
been  granted  forbearance  since 
November  1, 1978  because  he  or  she  was 
engaged  in  an  approved  rehabilitation 
training  program  will  be  able  to  receive 
this  benefit  if  the  program  meets  the 
criteria  established  by  this  regulation. 
ADDRESS:  Comments  should  be 
addressed  to  Jane  A.  Bryson,  Chief, 
Guaranteed  Student  Loan  Policy 
Section,  Office  of  Student  Financial 
Assistance,  (Room  4310,  ROB-3),  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Leibovitz  or  Jane  A.  Bryson. 
Telephone  (202)  245-2475. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

During  a  deferment  period,  and  until 
six  months  after  the  deferment  period 
ends  (post-deferment  grace  period),  the 
borrower’s  obligation  to  repay  the 
principal  amount  due  on  a  GSLP  loan  is 
temporarily  suspended.  Tlie  interest  on 
the  principal  amount  owed  continues  to 
accrue  during  both  the  deferment  and 
post-deferment  grace  periods.  However, 
if  the  borrower  w'as  deemed  eligible  for 
Federal  interest  benefits  at  the  time  the 
loan  was  made,  the  Federal  government 
pays  the  interest  owed  by  the  borrower 
during  both  the  deferment  and  post¬ 
deferment  grace  periods. 

The  Education  Amendments  of  1980 
(Pub.  L.  96-374)  added  four  new 
deferment  provisions  to  the  GSLP.  The 


new  deferment  provisions  permit  a 
borrower  to  defer  repayment  during  the 
following  periods;  (1)  Up  to  3  years  of 
service  as  an  officer  in  the 
Commissioned  Corps  of  the  United 
States  Public  Health  Service;  (2)  Up  to  3 
years  of  full-time  volunteer  service  for 
an  organization  which  is  exempt  from 
taxation  under  Section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954  if  the 
service  provided  is  comparable  to 
service  in  the  Peace  Corps  or  full-time 
service  in  ACTION  agency  programs;  (3) 
Up  to  2  years  of  internship,  the 
successful  completion  of  which  is 
necessary  to  receive  recognition 
required  to  begin  professional  practice 
or  service;  (4)  Up  to  3  years  during 
which  the  borrower  is  temporarily 
totally  disabled,  as  established  by  the 
sworn  affidavit  of  a  qualified  physician, 
or  during  which  the  borrower  is  unable 
to  secure  employment  by  reason  of  the 
care  required  by  a  spouse  who  is  so 
disabled,  as  established  by  the  affidavit 
of  a  qualified  physician. 

In  addition,  the  Middle  Income 
Student  Assistance  Act  (Pub.  L  95-566), 
added  a  deferment  to  the  GSLP, 
permitting  a  disabled  borrower  to  defer 
repayment  on  his  or  her  loan  if  he  or  she 
is  pursuing  a  rehabilitation  training 
program  that  is  approved  by  the 
Secretary.  Accordingly,  §  682.508  of  the 
GSLP  regulations  has  been  revised  to 
accoimnodate  these  changes. 

These  amendments  to  §  682.508 
provide  criteria  under  which:  (1)  Service 
in  a  volunteer  program  for  an 
organization  which  is  exempt  from 
taxation  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954  may  be 
considered  comparable  to  service  in  the 
Peace  Corps  or  full-time  service  in  other 
ACTION  agency  programs;  (2)  A 
borrower  can  qualify  for  an  internship 
deferment;  and  (3)  A  rehabilitation 
program  can  receive  the  Secretary’s 
approval.  The  deferments  for  service  in 
the  United  States  Public  Health  Service 
and  for  temporary  total  disability  are 
self-implementing  and  do  not  require 
additional  rules  by  the  Secretary.  In 
addition,  certain  changes  have  been 
made  to  the  existing  regulations 
governing  the  deferment  for  graduate 
fellowship  pi'ograms  in  order  to  simplify 
their  administration.  The  procedure  by 
which  a  borrower  may  receive  each 
deferment  is  also  specified. 

Section  682.508  is  part  of  Subpart  E, 
which  sets  forth  the  requirements  for  the 
Federal  Insured  Student  Loan  Program 
(FISLP).  However,  the  deferment 
provisions  contained  in  §  682.508  have 
been  incorporated  by  reference  into 
§  682.401(b)(10)  of  Subpart  D,  which 
governs  guarantee  agency  programs- 
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Therefore,  these  deferment  provisions 
apply  equally  to  guarantee  agency 
programs. 

B.  Criteria  for  Approving  the  Volunteer 
Service  Deferment 

Volunteer  service  for  a  tax-exempt 
organization  is  determined  to  be 
comparable  to  volunteer  service  in  the 
Peace  Corps  or  full-time  service  in  other 
ACTION  agency  programs  if:  (1)  The 
service  is  for  an  organization  which  is 
exempt  from  taxation  under  §  501(c)(3) 
of  the  Internal  Revenue  Code  of  1954;  (2) 
The  borrower  provides  service  to  low- 
income  persons  and  their  communities 
to  assist  them  in  eliminating  poverty  and 
poverty-related  human,  social,  and 
environmental  conditions;  (3)  The 
borrower’s  compensation  does  not 
exceed  the  compensation  received  by  a 
full-time  volunteer  in  the  Peace  Corps  or 
in  a  program  administered  by  the 
ACTION  agency;  (4)  The  borrower,  as 
part  of  his  or  her  duties,  does  not  give 
religious  instruction,  conduct  worship 
services,  engage  in  religious 
proselytizing  or  engage  in  fundraising  to 
support  religious  activities;  and  (5)  The 
volunteer  has  agreed  to  serve  on  a  full¬ 
time  basis  for  a  term  of  at  least  one 
year.  Service  in  MEDICO  and  the 
International  Voluntary  Service  are 
examples  of  such  service.  To  receive 
this  deferment,  the  borrower  obtains  a 
certification  of  the  program’s  eligibility 
from  a  program  official  and  gives  it  to 
the  lender,  as  described  in  the 
regulations. 

These  criteria  are  based  on  policies 
established  by  the  Peace  Corps  and  the 
ACTION  agency  for  the  organizations 
that  sponsor  their  volunteers.  The 
Secretary  is  seeking  public  comment  on 
the  adequacy  of  these  criteria.  In 
particular,  the  Secretary  requests 
comments  on  whether  the  deferment 
should  be  limited  to  borrowers  who 
serve  only  the  type  of  populations  that 
Peace  Corps  and  ACTION  agency 
volunteers  serve;  whether  the  deferment 
should  be  limited  to  borrowers  who  earn 
only  as  much  as  Peace  Corps  and 
ACTION  agency  volunteers  earn;  and 
whether  the  deferment  should  be  limited 
to  borrowers  who  provide  direct 
services  to  the  target  populations  or 
should  include  borrowers  serving  as 
support  staff  in  the  volunteer  agency. 

C.  Internship  Deferment 

To  qualify  for  an  internship  deferment 
a  borrower  must:  (1)  Hold  at  least  a 
baccalaureate  or  professional  degree; 
and  (2)  Be  serving  in  an  eligible 
internship  program,  the  successful 
completion  of  which  is  required  to 
receive  recognition  required  to  begin 
professional  practice  or  service.  A 


medical  residency  is  an  example  of  such 
an  internship,  since  medical  school 
graduates  are  required  to  complete  a 
residency  before  they  can  be  licensed  to 
practice  medicine  in  most  States.  The 
Secretary  requests  comments  on  this 
provision.  ’The  Secretary  is  particularly 
interested  in  receiving  comments  from 
the  public  concerning  what  other  types 
of  professions  require  an  internship.  To 
receive  this  deferment,  the  borrower 
gives  the  lender  evidence  that  he  or  she 
is  serving  in  a  program  which  the 
Secretary  has  determined  is  an  eligible 
internship.  For  programs  other  than 
medicine  that  have  internships,  program 
information  may  be  submitted  for  the 
Secretary’s  approval. 

D.  Graduate  Fellowship  Deferment 

Currently  the  GSLP  regulations 
specify  that,  to  qualify  for  a  graduate 
fellowship  deferment,  a  borrower  must 
be  enrolled  in  a  program  that  is 
approved  by  the  Secretary.  To  gain 
approval,  the  borrower  or  the  graduate 
fellowship  program  submits  a  written 
request  to  Ae  Education  Department 
(ED),  which  reviews  the  request  and 
provides  the  graduate  fellowship 
program  with  a  letter  of  approval.  The 
graduate  fellowship  program  then 
provides  the  borrower  and/or  lender 
with  a  copy  of  the  letter  of  approval.  In 
an  effort  to  respond  more  quickly  to  the 
needs  of  both  borrowers  and  lenders, 
the  Secretary  has  simplified  the  process 
in  these  regulations.  Under  the  new 
procedures,  graduate  fellows  will  be 
required  to  submit  a  certification  by  an 
official  of  the  fellowship  program  that 
the  program  meets  the  six  regulatory 
criteria  for  the  Secretary’s  approval. 
Experience  with  the  provision  since 
September,  1979  has  convinced  the 
Secretary  that  an  individual  review  of 
each  program  is  not  necessary  to 
prevent  abuse  of  the  deferment. 

E.  Criteria  for  Approving  a 
Rehabilitation  Training  Program 

A  rehabilitation  training  program  is 
approved  if:  (1)  The  provider  of  the 
rehabilitation  services  is  recognized  by 
a  government  agency  with  specific 
responsibility  for  rehabilitation 
programs  in  a  given  area  (e.g.  a  State 
vocational  rehabilitation  agency);  (2) 
The  provider  agrees  to  develop  an 
individual  plan  for  the  borrower’s 
rehabilitation;  and  (3)  The  plan  the 
provider  has  agreed  to  develop  requires 
that  the  borrower  make  a  substantial 
commitment  of  time  or  effort  toward  his 
or  her  rehabilitation. 

Borrowers  in  a  wide  range  of 
circumstances  may  qualify  for  the 
deferment.  The  regulations  provide  for 
approval  of  dnig,  alcohol,  and  mental 


health  rehabilitation  programs,  as  well 
as  more  traditional  vocational 
rehabilitation  programs.  The  regulations 
also  have  been  written  to  permit 
deferment  for  up  to  three  months  for  a 
borrower  who  is  scheduled  to  receive 
rehabilitation  services  fatjm  a  qualified 
program  but  who  has  not  actually 
started  his  or  her  program.  ’This 
provision  prevents  loan  default  in 
situations  when  the  borrower  may  be 
required  to  wait  either  for  his  or  her 
injuries  to  heal  prior  to  starting 
rehabilitation  or  for  the  availability  of 
an  opening  in  a  particular  rehabilitation 
program. 

The  requirement  that  the  program 
offer  the  borrower  an  individual 
rehabilitation  plan  is  common  to  most 
public  and  private  rehabilitation 
programs.  *1110  plan  developed  for  the 
borrower  may  be  designate  as  either 
an  Individual  Treatment  Plan  or  an 
Individual  Written  Rehabilitation 
program.  ’The  latter  term  is  most 
frequently  used  in  vocational 
rehabilitation. 

The  Secretary  has  included  the 
criterion  requiring  a  substantial 
commitment  of  time  or  efrort  from  the 
borrower  in  order  to  exclude  from 
deferment  eligibility  a  borrower  who 
may  be  in  a  type  of  rehabilitation  that 
occupies  the  borrower  for  a  relatively 
short  period  of  time  each  week  and 
allows  the  borrower  to  be  regularly 
employed  on  a  full-time  basis.  For 
example,  a  borrower  who  visits  his  or 
her  therapist  for  only  an  hour  two 
evenings  a  week  would  be  excluded. 
Similarly,  a  borrower  in  a  drug 
treatment  program  whose  sole 
rehabilitation  is  receiving  methadone 
maintenance  would  not  be  eligible  for 
the  rehabilitation  training  program 
deferment 

The  regulations  establish  a  procedure 
for  approval  which  relies  on  the 
expertise  of  the  Veterans 
Administration  and  the  State 
rehabilitation  agencies  designated  in  the 
criteria.  Under  these  regulations,  the 
Secretary  would  accept  a  certification 
by  one  of  these  agencies  that  the 
borrower’s  program  meets  the  approved 
criteria.  Since  diese  agencies  maintain 
close  communication  with  the  various 
rehabilitation  programs  in  their 
respective  jurisdictions,  these  agencies 
are  better  suited  to  make  decisions 
concerning  both  a  program’s  legitimacy 
and  the  borrower’s  situation. 

The  Secretary  requests  public 
conunents  on  these  criteria  and 
particularly  on  whether  there  are  types 
of  programs,  excluded  under  these 
regulations,  which  should  be  included. 
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Coverage  for  Borrowers  Currently  in 
Rehabilitation 

The  Secretary  has  asked,  because  of 
the  delay  in  issuing  regulations  on 
criteria  for  approval,  that  lenders  grant 
forbearance  to  any  borrower  seeking 
relief  from  payment  under  this 
deferment.  This  deferment  coverage  will 
be  retroactive,  thereby  covering  any 
disabled  borrower  who  has  been 
granted  forbearance  since  November.l. 
1978  because  the  borrower  was  engaged 
in  rehabilitation  training,  provided  that 
the  borrower's  program  of  rehabilitation 
otherwise  qualifies  for  approval. 

Waiver  of  Proposed  Rulemaking 
Procedures 

In  accordance  with  Section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
it  has  been  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  The  Secretary  then  reviews 
these  comments  and  makes  appropriate 
changes  before  republishing  the 
regulations  in  final  form. 

For  the  reasons  described  in  the 
following  paragraph,  the  use  of  that 
practice  in  connection  with  the 
provisions  of  these  regulations  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b).  However, 
the  Secretary  invites  the  public  to 
comment  on  these  regulations  and  will 
consider  appropriate  comments  before 
publishing  the  regulations  again. 

The  Secretary  has  waived  proposed 
rulemaking  procedures  because  the 
regulatory  changes  mainly  reflect  the 
statutory  changes  made  by  the 
Education  Amendments  of  1980  and  the 
Middle  Income  Student  Assistance  Act 
of  1978;  the  other  changes  are  of  a  minor 
or  technical  nature.  The  Secretary 
wishes  to  enable  borrowers  to  obtain 
the  new  deferments  that  are  being 
implemented  by  these  regulations.  In 
addition,  the  Secretary  wishes  to  give 
the  higher  education  and  lending 
communities  as  much  advance  notice  as 
possible  of  these  changes.  Accordingly, 
in  this  instance,  the  Secretary  is 
publishing  these  rules  as  final 
regulations. 

Comments  requested;  While  the 
Secretary  is  publishing  these  rules  as 
final  regulations,  the  Secretary  is 
requesting  public  comments  on  the 
provisions  dealing  with  the  new 
deferments.  Issues  on  which  the 
Secretary  is  particularly  interested  in 
receiving  comments  are  specified  in  the 
descriptions  of  each  new  deferment  in 
the  "Supplementary  Information” 
section  of  this  preamble.  The  Secretary 
also  is  requesting  comments  regarding 


whether  the  definition  of  “estimated 
financial  assistance”  in  §  682.200  of  the 
GSLP  regulations  should  be  revised  to 
include  Veterans’  bene&ts,  students’ 
beneHts  under  Social  Security,  or  other 
social  service  payments  such  as  Aid  to 
Families  with  Dependent  Children.  This 
revision  would  avoid  duplication  of 
GSLPs  with  other  Federal  assistance. 

Written  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  during  and  after 
the  comment  period,  in  Room  4310, 
ROB-3,  7th  and  D  Streets,  S.W., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.,  Monday  through 
Friday  of  each  week  except  on  Federal 
holidays. 

Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  enacted  Sept.  19, 1980)  requires 
each  Federal  agency  to  prepare  an 
initial  regulatory  flexibility  analysis  and 
a  final  regulatory  flexibility  analysis  for 
each  regulation  that — 

(1)  Is  published  as  a  notice  of 
proposed  rulemaking  after  January  1, 
1981,  and 

(2)  Has  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
businesses,  small  organizations,  or  small 
governmental  jurisdictions. 

Because  the  Department  has  not  yet 
established  its  own  deHnitions  of  "small 
organization”  and  “small  governmental 
jurisdiction”,  as  contemplated  by  the 
Act,  it  is  not  possible  to  prepare  a  full 
initial  regulatory  flexibility  analysis  at 
this  time.  Further,  since  these 
regulations  were  required  by  statute  to 
be  published  in  final  no  later  than  May 
31, 1981,  it  is  impracticable  to  delay 
publication  while  the  necessary 
definitions  are  being  developed.  In  these 
circumstances,  the  Regulatory 
Flexibility  Act  permits  a  waiver  or  delay 
of  the  initial  regulatory  flexibility 
analysis.  If  it  is  later  determined  that 
these  regulations  are  subject  to  that  Act, 
the  Secretary  will  prepare  the  necessary 
analysis  in  conjunction  with  the 
issuance  of  later  regulations. 

As  an  interim  measure,  this  preamble, 
to  the  maximum  extent  possible, 
includes  information  of  the  kind 
contemplated  by  the  Regulatory 
Flexibility  Act,  including  the  reasons  for 
the  regulations,  the  objectives  and  legal 
basis  for  the  regulations,  and  any 
significant  issues  and  alternatives  for 
consideration  by  the  public.  To  assist 
the  Department  in  determining  whether 
the  Regulatory  Flexibility  Act  applies  to 
these  regulations  and  in  complying  with 
the  Act’s  requirements,  public  comment 
is  especially  invited  on  the  following 
matters:  (1)  The  number  and  kind  of 
small  businesses,  small  organizations. 


and  small  governmental  jurisdications 
affected  by  the  GSLP  deferment 
provisions  regulations; 

(2)  The  reporting,  recordkeeping,  and 
compliance  burdens  imposed  by  these 
regulations; 

(3)  The  type  of  professional  skills 
necessary  for  preparation  of  any  reports 
or  records  required  by  these  regulations; 

(4)  Any  Federal  rules  that  may  ‘ 

duplicate,  overlap,  or  conflict  with  these 
regulations; 

(5)  Any  significant  alternatives  that 
would  accomplish  the  purposes  of  the 
applicable  statute  but  would  minimize 
any  significant  economic  impact  of  these 
regulations  on  small  entities  (small 
business,  small  organizations,  and  small 
governmental  jurisdictions).  The 
Secretary  is  particularly  interested  in 
suggestions  for  alternatives  such  as  the 

,  following: 

•  The  establishment  of  differing 
reporting  or  compliance  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities. 

•  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  for  small  entities. 

•  The  use  of  performance  rather  than 
design  standards. 

•  An  exemption  for  small  entities 
from  coverage  of  part  or  all  of  the 

.  regulations. 

Citation  of  Legal  Authority 

A  citation  of  statutory  authority  for 
the  regulations  is  placed  in  parentheses 
on  the  line  following  each  substantive 
provision  of  these  regulations. 

Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is 
already  being  gathered  by  or  is 
available^from  any  other  agency  or 
authority  of  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.032,  Guaranteed  Student  Loan  Program) 
Dated:  January  12, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

34  CFR  Part  682  is  amended  as 
follows: 

Section  682.508  is  revised  to  read  as 
follows: 

§  682.508  Deferment 

(a)  Borrower  eligibility.  (1)  Once  the 
repayment  period  has  commenced,  a 
borrower  is  entitled  to  have  periodic 
installment  payments  of  principal 
deferred  during  authorized  periods  and 
during  the  six  months  (post-deferment 
grace  period)  after  the  completion  of 
each  such  period  or  combination  of 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Rules  and  Regulations 


3869 


periods.  Except  as  provided  in 
paragraph  (e)(4)  of  this  section,  a  period 
of  authorized  deferment  begins  when 
the  condition  entitling  a  borrower  to 
deferment  Hrst  exists.  Interest  accrues 
and  is  payable  by  the  borrower  during 
the  deferment  and  post-deferment  grace 
periods  unless  the  borrower  was 
determined  to  be  eligible  for  Federal 
interest  benehts  when  the  loan  was 
made.  The  borrower  shall  provide  to  the 
lender  all  documentation  required  to 
establish  eligibility  for  a  specific  type  of 
deferment. 

(2)  A  deferment  cannot  be  denied  by  a 
lender  when  the  borrower  meets  the 
eligibility  criteria,  even  though  the 
borrower  may  be  delinquent,  but  not  in 
default,  in  making  required  installment 
payments.  The  120-  or  180-day  period 
required  to  establish  a  default  does  not 
run  during  the  deferment  and  post¬ 
deferment  grace  periods.  When  the  post¬ 
deferment  grace  period  expires,  a 
borrower  resumes  any  delinquent  status 
that  existed  when  the  deferment  period 
began. 

(3)  A  borrower  whose  loan  is  in 
default  is  not  eligible  for  a  deferment 
unless  the  borrower  has  made 
satisfactory  arrangements  with  the 
lender  to  bring  the  account  current. 

(b)  Authorized  deferments.  Deferment 
is  authorized  during  periods  when  a 
borrower  is  engaged  in  at  least  one  of 
the  following  activities: 

(1) (i)  Full-time  study  at  a  participating 
school,  unless  the  borrower  is  not  a 
national  of  the  United  States  and  is 
pursuing  a  course  of  study  at  a  school 
not  located  in  a  State;  or 

(ii)  Full-time  study  at  a  school  which 
meets  the  dehnition  of  an  institution  of 
higher  education  or  a  vocational  school 
and  is  operated  by  an  agency  of  the 
Federal  government  (e.g.,  the  service 
academies),  unless  the  borrower  is  not  a 
national  of  the  United  States  and  is 
pursuing  a  course  of  study  at  a  school 
not  located  in  a  State. 

(2)  Study  under  an  eligible  graduate 
fellowship  program,  as  described  in 
paragraph  (c)  of  this  section. 

(3)  Up  to  3  years  of  active  duty  service 
in  the  United  States  Armed  Forces  or  of 
service  as  an  officer  in  the 
Commissioned  Corps  of  the  United 
States  Public  Health  Service. 

(4)  Up  to  3  years  of  volunteer  service 
under  the  Peace  Corps  Act. 

(5)  Up  to  3  years  of  service  as  a  full¬ 
time  volunteer  under  Title  I  of  the 
Domestic  Volunteer  Service  Act  of  1973 
(ACTION  programs). 

(6)  Up  to  3  years  of  full-time  volunteer 
service  which  the  Secretary  has 
determined  is  comparable  to  service 
referred  to  in  paragraphs  (b)(4)  and 
(b)(5)  of  this  section  for  a  tax-exempt 


organization,  as  described  in  paragraph 
(d)  of  this  section. 

(7)  Conscientiously  seeking  but  unable 
to  find  full-time  employment  in  the 
United  States  over  a  single  period  of  up 
to  twelve  months,  as  described  in 
paragraph  (e)  of  this  section. 

(8)  Pursuing  a  course  of  study  under  a 
rehabilitation  training  program  for 
disabled  individuals,  as  described  in 
paragraph  (f)  of  this  section. 

(9)  Up  to  2  years  of  service  as  an 
intern,  as  described  in  paragraph  (g)  of 
this  section. 

(10)  Up  to  3  years  during  which  the 
borrower  is  temporarily  totally  disabled, 
as  described  in  paragraph  (h)  of  this 
section,  or  during  which  the  borrower  is 
unable  to  secure  employment  because 
he  or  she  is  caring  for  a  spouse  who  is 
temporarily  totally  disabled,  as 
described  in  paragraph  (i)  of  this 
section. 

(c)  Graduate  fellowship  deferment.  To 
qualify  for  a  deferment  for  study  under  a 
graduate  fellowship  program,  a 
borrower  shall  provide  the  lender  with  a 
statement  from  an  official  of  the 
borrower's  fellowship  program 
certifying  that — 

(1)  The  fellowship  program — 

.  (i)  Provides  sufficient  financial 
support  to  graduate  fellows  to  allow  for 
full-time  study  for  at  least  six  months; 

(11)  Requires,  prior  to  the  award  of  that 
financial  support,  a  written  statement 
from  each  applicant  which  explains  the 
applicant’s  objectives;  and 

(iii)  Requires  a  graduate  fellow  to 
submit  periodic  reports,  projects,  or 
other  evidence  of  the  graduate  fellow’s 
progress;  and 

(2)  The  borrower — 

(i)  Holds  at  least  a  baccalaureate 
degree  conferred  by  an  institution  of 
higher  education; 

(ii)  Is  engaged  in  full-time  study,  that 
may  be  independent  of  an  educational 
or  cultural  institution,  in  an  academic  or 
professional  subject  area  for  which  the 
borrower  has  shown  an  interest  and 
ability;  and 

(iii)  Has  been  recommended  by  an 
institution  of  higher  education  for 
acceptance  into  the  graduate  fellowship 
program. 

(d)  Full-time  volunteer  service  for  a 
tax-exempt  organization  deferment.  To 
qualify  for  a  deferment  for  ^11-time 
volunteer  service  for  a  tax-exempt 
organization  comparable  to  volunteer 
service  in  the  Peace  Corps  or  full-time 
volunteer  service  in  a  program 
administered  by  the  ACTION  agency,  a 
borrower  shall  provide  the  lender  with  a 
statement  from  an  official  of  the 
borrower’s  volunteer  program  certifying 
that — 


(1)  The  borrower  serves  in  an 
organization  which  is  exempt  from 
taxation  under  Section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954; 

(2)  The  borrower  provides  service  to 
low-income  persons  and  their 
communities  to  assist  them  in 
eliminating  poverty  and  poverty-related 
human,  social,  and  environmental 
conditions; 

(3)  The  borrower’s  compensation  does 
not  exceed  the  compensation  received 
by  a  full-time  volunteer  in  the  Peace 
Corps  or  in  a  program  administered  by 
the  ACTION  agency.  Compensation 
includes  a  subsistence  allowance, 
necessary  travel  expenses  and  stipends; 

(4)  The  borrower,  as  part  of  his  or  her 
duties,  does  not  give  religious 
instruction,  conduct  worship  services, 
engage  in  religious  proselytizing,  or 
engage  in  fundraising  to  support 
religious  activities;  and 

(5)  The  borrower  has  agreed  to  serve 
on  a  full-time  basis  for  a  term  of  at  least 
one  year. 

(e)(1)  Basic  eligibility  for  an 
unemployment  deferment  (i)  For 
purposes  of  this  section,  full-time 
employment  involves  at  least  30  hours  of 
work  per  week  and  is  expected  to  last  at 
least  3  months. 

(ii)  A  borrower  is  entitled  to  the 
deferment  whether  or  not  he  or  she  has 
been  previously  employed.  If  previously 
employed,  the  borrower  is  entitled  to  a 
deferment  regardless  of  the 
circumstances  under  which  the 
employment  ended. 

(iii)  An  unemployment  deferment  is 
not  justified  if  the  borrower  has  sought 
employment  only  in  kinds  of  positions  or 
at  salary  and  responsibility  levels  for 
which  he  or  she  feels  qualified  by  virtue 
of  education  or  previous  experience. 

(2)  Submission  of  request  To  receive 
an  unemployment  deferment,  a 
borrower  shall  submit  a  request  for  the 
deferment  in  writing  to  the  holder  of  the 
loan.  To  continue  the  deferment  for 
more  than  6  months,  the  borrower  shall 
submit  a  second  request  by  the  end  of 
that  6-month  period.  Each  request  must 
be  signed  and  dated  and  contain  the 
following: 

(i)  A  statement  from  the  borrower 
describing  his  or  her  conscientious 
search  of  full-time  employment. 

(ii)  The  borrower’s  latest  permanent 
home  address  and,  if  applicable  the 
borrower’s  latest  temporary  address. 

(iii)  Certification  that  the  borrower 
has  registered  with  a  public  or  private 
employment  agency,  if  one  is  accessible, 
specifying  its  name  and  address. 

(iv)  The  borrower’s  agreement  to 
notify  the  lender  promptly  when  he  or 
she  becomes  employed  full-time. 
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(3)  Lender’s  approval  or  disapproval 
of  request,  (i)  The  lender  must  review 
the  borrower’s  request  and  notify  the 
borrower  of  its  decision  within  one 
month  after  receipt  of  the  request. 

(ii)  The  lender  may  rely  upon  the 
written  statements  provided  by  the 
borrower,  unless  the  lender  has 
information  to  the  contrary. 

(iii)  If  the  lender  is  satisfied  that  the 
borrower  has  conscientiously  searched 
for  full-time  employment  and  otherwise 
meets  the  requirements  for  an 
unemployment  deferment,  the  lender 
shall  approve  the  request. 

(iv)  If  the  borrower’s  request  does  not 
justify  an  unemployment  deferment,  the 
lender  may  grant  the  borrower 
forbearance  if  authorized  under 

§  682.512. 

(4)  When  the  unemployment 
deferment  begins:  An  unemployment 
deferment  begins — 

(i)  On  the  date  that  the  lender 
approves  the  request;  or 

(ii)  On  a  date  not  in  excess  of  60  days 
prior  to  the  lender’s  approval  if  the 
unemployment  existed  at  the  earlier 
date. 

(5)  When  the  unemployment 
deferment  ends:  An  unemployment 
deferment  ends  on  the  earliest  of — 

(i)  The  date  the  lender  learns  that  the 
borrower  has  become  employed  full¬ 
time; 

(ii)  One  month  after  the  date  when  a 
certification  of  unemployment  deferment 
eligibility  is  due  from  the  borrower  but 
has  not  been  received;  or 

(iii)  12  months  after  the 
commencement  of  the  deferment  period. 

(f)  Rehabilitation  training  program 
deferment.  (1)  To  qualify  for  this 
deferment — 

(1)  The  borrower  must  either  be 
receiving  or  be  scheduled  to  receive 
services  under  a  program  designed  to 
rehabilitate  disabled  individuals;  and 

(ii)  The  borrower’s  rehabilitation 
program  must  meet  the  Secretary’s 
criteria  for  approval. 

(2)  Criteria  for  the  Secretary’s 
approval  of  rehabilitation  training 
programs.  The  Secretary  approves  a 
rehabilitation  training  program  if  the 
organization  providing  rehabilitation 
services  to  the  borrower — 

(i)  Is  licensed,  approved,  certifled  or 
otherwise  recognized  as  providing 
rehabilitation  training  to  disabled 
individuals  by  any  of  the  following 
agencies — 

(A)  A  State  vocational  rehabilitation 
agency; 

(B)  A  State  agency  for  drug  abuse 
treatment; 

(C)  A  State  agency  for  mental  health 
services; 


(D)  A  State  agency  for  alcohol  abuse 
treatment;  or 

(E)  The  Veterans  Administration;  and 

(ii)  Provides  or  has  agreed  to  provide 

that  borrower  with  services  for  his  or 
her  rehabilitation  under  a  rehabilitation 
plan  that  is — 

(A)  Written; 

(B)  Individualized  to  meet  the 
borrower’s  needs; 

(C)  Specific  as  to  the  date  on  which 
the  services  to  the  borrower  are 
expected  to  end;  and 

(D)  Structured  in  a  way  that  requires  a 
substantial  commitment  by  the  borrower 
to  his  or  her  rehabilitation,  The 
Secretary  considers  a  substantial 
commitment  by  the  borrower  to  be  a 
commitment  of  time  or  effort  that  would 
normally  prevent  an  individual  from 
engaging  in  full-time  employment  either 
because  of  the  number  of  hours  that  he 
or  she  must  devote  to  rehabilitation  or 
because  of  the  nature  of  his  or  her 
rehabilitation.  For  the  purpose  of  this 
paragraph,  full-time  employment 
involves  at  least  30  hours  of  work  per 
week. 

(3)  Qualification  for  a  rehabilitation 
training  program  deferment,  (i)  To 
obtain  a  rehabilitation  training 
deferment,  a  borrower  shall  provide  the 
lender  with  evidence  that  he  or  she 
qualifies  for  the  defement,  in  a  form 
approved  by  the  Secretary.  The 
evidence  must  include — 

(A)  'The  statement  of  the  provider  of 
the  rehabilitation  services  certifying  that 
the  borrower  either  is  receiving  or  is 
scheduled  to  receive  rehabilitation 
training  services  from  the  provider,  and 

(B)  A  statement  from  an  agency 
described  in  paragraph  {e)(2)(i)  of  this 
section  certifying  that  the  provider  from 
which  the  borrower  is  receiving  services 
or  is  scheduled  to  receive  services  meets 
the  requirements  of  paragraph  (e)(2)  of 
this  section  with  respect  to  that 
borrower. 

(ii)  On  receipt  of  the  properly 
completed  request,  the  lender  shall  grant 
the  borrower  a  deferment. 

(4)  When  the  rehabilitation  training 
program  deferment  begins.  The 
rehabilitation  training  deferment 
begins — 

(i)  In  the  case  of  a  borrower  who  is 
actually  receiving  rehabilitation  services 
under  an  approved  program  on  the  date 
specified  in  the  borrower’s 
rehabilitation  plan  as  the  beginning  date 
for  his  or  her  receipt  of  services  through 
that  program,  but  no  earlier  than 
November  1, 1978;  or 

(ii)  In  the  case  of  a  borrower  who  is 
requesting  deferment  based  on  being 
scheduled  to  receive  rehabilitation 
services  under  an  approved  program,  on 
the  date  that  the  borrower  provides  the 


lender  with  a  properly  completed 
request. 

(5)  When  the  rehabilitation  training 
program  deferment  ends.  Unless  the 
borrower  re-establishes  his  or  her 
eligibility  to  continue  a  deferment  by 
repeating  the  request  procedure 
described  in  paragraph  (3),  the 
rehabilitation  program  deferment  ends 
on  the  earliest  of  the  following  dates; 

(1)  In  the  case  of  a  borrower  who  was 
granted  deferment  based  on  being 
scheduled  to  receive  rehabilitation 
services  under  an  approved  program, 
the  date  the  borrower  informs  the  lender 
that  he  or  she  no  longer  plans  to  receive 
rehabilitation  services;  or 

(ii)  In  the  case  of  a  borrower  who  was 
granted  deferment  based  on  being 
scheduled  to  receive  rehabilitation 
services  under  an  approved  program, 
the  date  three  months  from  the  date  the 
borrower  submitted  a  request  for  a 
rehabilitation  deferment;  or 

(iii)  The  date  the  borrower  ceases 
rehabilitation  training;  or 

(iv)  The  date  specified  in  the 
borrower’s  rehabilitation  plan  as  the 
date  on  which  rehabilitation  services  to 
the  borrower  are  anticipated  to  end;  or 

(v)  The  date  twelve  months  from  the 
date  the  borrower  begins  receiving 
services. 

(g)  Internship  deferment.  To  qualify 
for  an  internship  deferment,  a  borrower 
shall  provide  the  lender  with  evidence 
that  he  or  she  is  serving  in  an  eligible 
internship,  after  obtaining  a 
baccalaureate  or  professional  degree, 
which  the  Secretary  has  determined  is 
required  to  receive  professional 
recognition  required  to  begin 
professional  practice  or  service.  The 
Secretary  has  determined  that  medical 
residency  is  an  example  of  such  an 
internship. 

(h)  Borrower’s  temporary  total 
disability  deferment.  (1)  To  qualify  for 
this  deferment  the  borrower  shall  give 
the  lender  an  affidavit  of  a  qualified 
physician  stating  that  the  borrower  is 
temporarily  totally  disabled. 

(2)  For  purposes  of  this  section,  a 
borrower  who  is  “temporarily  totally 
disabled”  is  one  who,  by  reason  of 
injury  or  illness,  cannot  be  expected  to 
be  able  to  attend  school  or  to  be 
gainfully  employed  during  an  extended 
period  of  time  needed  to  recover  from 
such  an  injury  or  illness. 

(i)  Deferment  for  a  borrower  whose 
spouse  is  temporarily  totally  disabled. 
In  order  to  qualify  for  this  deferment  the 
borrower  shall  give  the  lender — 

(1)  An  affidavit  of  a  qualified 
physician  stating  that  the  borrower’s 
spouse  is  temporarily  totally  disabled. 
For  purposes  of  this  section  a  spouse 
who  is  “temporarily  totally  disabled”  is 
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one  who,  by  reason  of  injury  or  illness, 
cannot  be  expected  to  be  gainfully 
employed  during  an  extended  period  of 
time  needed  to  recover  from  such  injury 
or  illness  and  who  during  that  period 
requires  continuous  nursing  or  other 
similar  services;  and 
(2)  A  statement  from  the  borrower 
certifying  that  he  or  she  is  unable  to 
secure  employment  because  he  or  she  is 
providing  this  care. 

(20  U.S.C.  1077, 1078, 1078-2, 1082, 1085;  42 
U.S.C.  5055(e)) 

|FR  Doc.  81-1583  Filed  1-15-81;  8:45  amj 
BILLING  CODE  400(HI1-M 


34  CFR  Part  682 

Guaranteed  Student  Loan  Program; 
Refund  of  Tuition  Charges  and  Other 
Fees 

agency:  Department  of  Education. 
action:  Final  regulation. 

summary:  The  Secretary  of  Education  is 
revising  the  regulations  governing  the 
Guaranteed  Student  Loan  Program 
(GSLP)  which  set  criteria  for 
determining  the  fairness  and  equity  of  a 
school’s  policy  for  refunding  tuition 
charges  and  other  fees.  This  rule  relates 
to  students  who  either  Txever  enroll  or  do 
not  complete  the  academic  period  for 
which  they  borrowed  under  the  GSLP.  It 
amends  §  682.608(b)  of  the  GSLP 
regulations  by  replacing  the  Federal 
standards  for  equity  in  school  refund 
policies  with  reliance  on  State  law  and 
the  standards  developed  by  the 
postsecondary  education  community. 
EFFECTIVE  DATE:  These  regulations  are 
expected  to  take  effect  45  days  after 
they  are  transmitted  to  Gongress. 
Regulations  are  usually  transmitted  to 
Gongress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
effective  date  is  changed  by  statute  if 
the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Cheryl  Leibovitz,  GSLP  Specialist, 
or  Ms.  Jane  A.  Bryson,  Chief, 

Guaranteed  Student  Loan  Policy 
Section,  Division  of  Policy  and  Program 
Development,  Department  of  Education, 
400  Maryland  Avenue  SW.,  Washington, 
D.C.  20202,  (202)  245-2475. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  views  the  lack  of  equitable 
school  refund  policies  and  the  failure  of 
schools  to  administer  properly  their 
refund  policies  on  a  timely  basis  as  one 
of  the  major  causes  of  defaults  on 
student  loans. 


For  this  reason,  the  Secretary 
considers  it  appropriate  that  schools 
participating  in  the  GSLP  establish  and 
properly  administer  “fair  and  equitable" 
policies  for  refunding  school  charges 
and  fees  to  students  who  have  borrowed 
under  the  GSLP  to  meet  their 
educational  expenses.  However,  the 
Secretary  is  now  placing  greater 
reliance  on  the  standards  for  equitable' 
refund  policies  which  have  been 
developed  by  the  postsecondary 
education  community. 

A.  Background 

A  refund  policy  applicable  to  GSLP 
participating  schools  was  Rrst  included 
in  the  GSLP  regulations  in  1975.  The 
policy  was  based  on  20  U.S.C.  1082  and 
20  U.S.C.  1088f-l.  The  present 
amendments  on  “fair  and  equitable" 
refunds  result  from  several  actions 
taken  by  the  Secretary  of  Education  and, 
previously,  the  Commissioner  of 
Educ  jtion.  On  July  19, 1978,  the 
Cc.ii...issioncr  published  proposed  rules 
( .3  FR  31104-05)  inviting  public 
comment  on  the  GSLP  requirements 
regarding  school  refunds.  The  language 
of  the  1978  proposed  refund  rules 
mirrored  the  original  1975  language  with 
minor  technical  changes.  On  September 
17, 1979,  the  Commissioner  published  a 
comprehensive  package  of  final  GSLP 
rules  which  included  the  refund 
provisions  of  §  682.608  (44  FR  53897),  the 
section  now  being  amended. 

The  most  controversial  provision  of 
the  refund  rules  has  been  §  682.608(b) 
which  sets  forth  the  criteria  for  the 
Secretary’s  determination  of  whether  a 
school’s  refund  policy  is  fair  and 
equitable.  Many  of  the  commenters  on 
the  1978  proposed  rules  called  this 
provision  an  enroachment  into  school 
prerogatives  and  challenged  the 
Commissioner’s  authority  to  issue 
specific  rules  on  school  refunds.  Still 
other  commenters  voiced  their 
objections  in  terms  of  specific 
suggestions  for  improvement  of  the 
provision.  However,  the  Commissioner 
received  strong  support  for  continued 
regulation  on  refund  equity  from  student 
organizations  and  other  concerned 
citizens. 

The  September  17, 1979,  final 
regulations  for  the  GSLP  modified  the 
proposed  regulations  as  suggested  by 
several  commenters.  However,  the  basic 
Federal  criteria  were  retained.  In 
response  to  the  opposing  comments,  the 
Commissioner  resolved,  in  the  preamble 
to  those  regulations,  that  the  issue  of 
refund  policy  criteria  would  be 
reconsidered  in  view  of  the  grow'ing 
efforts  of  the  higher  education  groups 
towards  viable  self-regulation.  After 
further  consideration,  and  in  partial 


fulfillment  of  the  Secretary  of 
Education’s  commitment  to  both  the 
public  and  the  Congress  to  reconsider 
the  refund  issue,  a  proposed  regulation 
was  published  on  July  2, 1980. 

Comments  were  received  in  response  to 
that  NPRM  from  the  higher  education 
community,  educational  institutions,  and 
guarantee  agencies.  The  majority  of 
comments  supported  the  proposed 
revisions.  Consequently,  in  publishing 
this  final  regulation  the  Secretary  is 
adopting  the  revisions  proposed  in  the 
NPRM. 

The  Senate  Report  accompanying  S. 
1839  addressed  the  issue  of  the 
Secretary’s  authority  to  establish 
criteria  for  determining  whether  a 
school’s  refund  policy  is  “fair  and 
equitable”,  and  endorsed  the  self¬ 
regulation  approach  contained  in  these 
regulations.  'The  Senate  Report  stated: 

New  section  487,  like  section  497A  of 
current  law,  authorizes  the  Secretary  to 
prescribe  such  regulations  as  may  be 
necessary  to  provide  for  the  establishment  of 
reasonable  standards  of  Hnancial 
responsibility  and  appropriate  institutional 
capability  on  the  part  of  an  educational 
institution  in  its  administration  of  student 
financial  aid  funds.  The  Department  of 
Health,  Education,  and  Welfare  has  relied  on 
this  provision  as  a  basis  for  specifying  factors 
to  be  considered  in  determining  whether  an 
institution’s  policy  for  refunding  tuition,  fees, 
and  other  charges  to  a  student  who 
terminates  his  enrollment  during  an  academic 
term  is  “fair  and  equitable.” 

The  Gommittee  believes  that  the 
setting  of  the  specific  elements  on  an  ^ 
institutional  refund  policy  is  primarily 
the  prerogative  of  the  educational 
institution.  Neither  new  section  487  nor 
any  other  provision  of  this  bill  or  current 
law  gives  the  Secretary  the  authority  to 
prescribe  a  single  national  refund  policy. 
At  the  same  time,  the  Gommittee 
recognizes  that  the  lack  of  a  fair  and 
equitable  institutional  refund  policy  can 
easily  lead  to  defaults  on  student  loans 
made  under  Title  IV  of  the  Higher 
Education  Act.  Students  who  leave 
school  shortly  after  enrolling  may  not 
feel  responsible  for  repaying  loans 
intended  to  cover  most  or  all  of  the 
academic  term  for  which  they  enrolled. 
An  institutional  refund  in  a  reasonable 
amount  under  such  circumstances  could 
reduce  the  loan  balance  and  increase 
the  likelihood  that  the  student  would 
repay  the  remainder  of  the  loan. 

Accordingly,  the  Gommittee 
encourages  an  approach  under  which 
the  Secretary’s  review  is  limited  to 
determining  whether  an  institution’s 
refund  policy  is  in  accord  with 
requirements  imposed  by  the  State 
government  and  with  a  reasonable 
policy  endorsed  by  self-regulatory 
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organizations  such  as  the  institution’s 
accrediting  agency.  This  approach, 
which  is  authorized  by  the  new  section 
487,  would  preserve  the  principle  of 
minimum  Federal  involvement  in 
institutional  refund  policies  without 
compromising  the  Government's  interest 
in  keeping  defaults  on  student  loans  to 
an  absolute  minimum. 

B.  Community-Developed  Standards. 

These  regulations  revise  the  GSUP 
regulations  by  placing  increased 
reliance  on  standards  developed  by  the 
postsecondary  education  community  in 
determining  what  is  fair  and  equitable  in 
regard  to  refunds.  Where  a  State 
enacted  laws  affecting  the  school’s 
refund  policy,  compliance  with  State 
law  of  course  is  necessary.  In  addition, 
the  school  must  demonstrate  fairness 
and  equity  in  its  refund  policy  by 
establishing  a  policy  that  is  in  accord 
with  standards  accepted  by  the 
postsecondary  education  community 
and  the  Secretary. 

These  regulations  establish  two 
avenues  for  compliance,  each  of  which 
is  based  on  community  self-regulation. 

A  school  must  adhere  to  criteria 
approved  by  the  Secretary  which  are  set 
by  the  school’s  nationally  recognized 
accrediting  agency.  If  no  such  standards 
exist,  the  school  must  adhere  either  to 
the  standards  for  fair  and  equitable 
refunds  set  out  in  Appendix  A  or  to 
standards  that  are  established  by  the 
higher  education  community  through  its 
self-regulating  guidelines  and  approved 
by  the  Secretary. 

A  school  may  not  opt  to  comply  with 
standards  where  no  standards  exist 
(e.g.,  by  basing  its  refund  policy  on  an 
accrediting  agency  policy  that  offer  no 
guidance  on  refunds).  These  regulations 
do  not  require  accrediting  agencies  or 
other  postsecondary  organizations  to 
develop  refund  standards  in  order  to 
retain  eligibility  in  Federal  programs. 
These  regulations  simply  recognize  that 
some  accrediting  agencies  have  already 
developed  such  standards  and  treat 
those  standards  as  strong  evidence  of 
appropriate  practice  within  the 
postsecondary  education  community. 

The  Secretary  considers  the 
guidelines  on  refund  policies  which 
were  established  by  the  National 
Association  of  College  and  University 
Business  Officers  (NACUBO),  in 
conjunction  with  persons  representing  a 
wide  range  of  schools  and  professional 
responsibilities,  as  the  closest  indication 
of  the  higher  education  community’s 
consensus  on  fair  and  equitable  refund 
policies.  These  guidelines  were 
specifically  developed  to  assist  in 
achieving  self-regulation  and  have 
received  support  from  fifteen  higher 


education  associations.  The  guidelines 
have  been  incorporated  in  Appendix  A 
to  these  regulations.  A  refund  policy 
based  on  State  law  and  these  guidelines 
is,  therefore,  in  compliance  with 
§  682.608(b)  requirements  if  the  school’s 
nationally  recognized  accrediting 
agency  has  not  adopted  standards 
approved  by  the  Secretary. 

For  ease  of  reference,  the  entire 
document  has  been  reproduced. 
However,  the  reader  should  direct  his  or 
her  attention  to  guidelines  VI,  VII,  and 
VIII  of  the  appendix,  which  relate  to  fair 
and  equitable  refund  policies.  This 
document  does  not  affect  a  school’s 
obligation  to  comply  with  State  law  or 
with  any  Department  of  Education 
regulation  other  than  §  682.608(b). 

Refund  policies  which  are  based  on 
other  guidelines  will  be  accepted  if 
those  guidelines  receive  the  Secretary’s 
approval. 

The  Department  of  Education  has 
discussed  this  regulatory  approach  with 
various  constituent  groups.  It  is  the 
Secretary’s  belief  that  the  shift  toward 
the  reliance  on  standards  developed 
through  initiatives  like  the  one 
undertaken  by  NACUBO  will  not 
deprive  student  borrowers  or  the 
program  in  general  of  the  necessary 
protection  against  unfair  refund  policies. 

C.  Summary  of  Comments  and 
Responses 

Comment.  One  commenter  felt  that 
guideline  XII  of  Appendix  A  should  not 
be  considered  as  part  of  the  GSLP 
refund  policy  because  it  is  not  fair  and 
equitable  to  all  students. 

Response.  Guideline  XII  is  not  a  part 
of  the  GSLP  refund  policy.  Appendix 
A — Standards  for  Acceptable  Refund 
Policies  by  Participating  Schools  was 
developed  and  published  by  the 
National  Association  of  College  and 
University  Business  Officers 
(NACUBO).  For  purposes  of  the  GSLP, 
the  Secretary  considers  guidelines  VI, 
VII,  and  VIII  of  that  document  to  be 
acceptable  elements  of  a  fair  and 
equitable  school  refund  policy.  The 
document  was  reproduced  in  its  entirety 
merely  for  the  convenience  of  the 
reader. 

Comment.  One  school  commenter  said 
that  two  programs  at  his  school  were 
governed  by  a  State  Board  that 
stipulates  that  additional  students  may 
not  enroll  in  these  programs  once  class 
has  commenced.  The  commenter  felt 
that  since  the  school  was  not  able  to 
replace  drop-outs  the  school  should  not 
be  required  to  refund  any  money  to 
students  who  left  class  after  the 
program  began. 

Response.  In  developing  its  refund 
policy  NACUBO,  in  conjunction  with 


persons  representing  a  wide  range  of 
schools  and  professional 
responsibilities,  considered  situations 
such  as  the  one  described  by  the 
commenter.  The  Secretary  feels  that  it  is 
necessary  to  require  that  GSLP- 
participating  schools  have  a  fair  and 
equitable  refund  policy  for  the 
protection  of  student  borrowers.  Since 
NACUBO’s  refund  policy  is  the  closest 
indication  of  the  higher  education 
community’s  consensus  on  fair  and 
equitable  refund  policies  the  Secretary 
has  chosen  to  adopt  it. 

D.  Citation  of  Legal  Authority 

A  citation  statutory  or  other  legal 
authority  for  the  regulations  is  placed  in 
parentheses  on  the  line  following  the 
text  of  the  regulation. 

Dated:  )anuary  12, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalogue  of  Federal  Domestic  Assistance 
No,  84.032,  Guaranteed  Student  Loan 
Program) 

34  CFR  Part  682  is  amended  as 
follows: 

*  4r  *  *  « 

1.  Section  682.608(b)  is  revised  to  read 
as  follows: 

§  682.608  Refund  policy. 

*  *  *  «  « 

(b)  Fair  and  equitable  refund  policy. 

A  school’s  refund  policy  is  fair  and 
equitable  if  that  policy  conforms  with — 

(1)  The  requirements  of  applicable 
State  law;  and 

(2) (i)  SpeciBc  refund  standards  set  by 
the  school’s  nationally  recognized 
accrediting  agency  and  approved  by  the 
Secretary: 

(ii)  If  no  such  standards  exist,  other 
specific  refund  policy  standards,  either 
contained  in  Appendix  A  to  this  Part  or 
set  by  another  association  of  institutions 
of  postsecondary  education  and 
approved  by  the  Secretary. 

(20  U.S.C.  1082, 1088f-l(a)(2)) 

*  *  *  *  « 

2.  An  Appendix  A  to  34  CFR  Part  682 
is  added,  to  read  as  follows: 

Appendix  A — Standards  for  Acceptable 
Refund  Policies  by  Participating  ^hools 

For  purposes  of  §  682.608(b],  the  Secretary 
considers  guidelines  VI,  VII,  and  VIII  of  the 
following  document  to  be  acceptable 
elements  of  a  fair  and  equitable  school  refund 
policy.  The  document,  which  is  reproduced  in 
its  entirety  for  the  convenience  of  the  reader, 
was  developed  by  the  National  Association 
of  College  and  University  Business  Officers. 
The  document  does  not  affect  a  school's 
obligation  to  comply  with  other  Department 
of  Education  regulations. 
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Policy  Guidelines  for  Refund  of  Student 
Charges 

(I)  The  governing  board  of  the  institution 
should  review  and  approve  the  schedule  of 
all  institutional  charges  and  refund  policies 
applicable  to  students.  The  pricing  of  services 
and  refund  policies  have  important 
consequences  to  students,  parents,  the 
institution,  and  society,  as  such,  pricing  and 
refund  policies  should  receive  board 
attention  and  approval. 

(II)  Institutions  should  seek  consumer 
views  in  the  process  of  establishing  and 
amending  charge  and  refund  structures. 
Decisions  regarding  institutional  funds  are 
ultimately  the  sole  responsibility  of  the 
institution’s  legally  designated  fund 
custodians.  However,  consumer  concerns  do 
affect  decision  making,  and  involving 
consumers  in  decision  making  related  to 
charges  and  refunds  is  a  desirable  approach 
for  assessing  student  needs  and  creating 
public  awareness  of  institutional 
requirements. 

(III)  Institutions  should  publish  a  current 
schedule  of  all  student  charges,  a  statement 
of  the  purpose  for  such  charges,  and  related 
refund  policies,  and  have  them  readily 
available  free  of  charge  to  current  and 
prospective  students.  Students  and  parents 
have  a  right  to  know  what  charges  they  will 
be  expected  to  pay  and  what  will  or  will  not 
be  refunded.  They  also  have  a  right  to  know 
what  services  accompany  payment  of  the 
charges.  Informational  materials  published 
b-ee  for  students  and  prospective  students  are 
ideal  for  this  purpose. 

(IV)  Institutions  should  clearly  designate 
all  optional  charges  as  "optional”  in  all 
published  schedules  and  related  materials. 
Clearly,  charges  that  are  mandatory  and 
charges  that  are  optional  must  be  plainly 
differentiated  in  all  printed  materials.  Also, 
the  institution  should  state  clearly  in  its 
schedule  if  a  charge  is  optional  for  some 
students  but  required  for  others.  Statements 
accompanying  ^e  schedule  may  include 
institutional  endorsements  of  the  optional 
program  or  service. 

(V)  Institutions  should  clearly  identify 
charges  and  deposits  that  are  nonrefundable 
as  "nonrefundable"  on  all  published 
schedules.  Institutions  determine  on  an 
individual  basis  which  of  their  charges  are 
refundable  or  non-refundable.  In  general, 
admission  fees,  application  fees,  laboratory 
fees,  facility  and  student  activity  fees,  and 
other  similar  charges  are  not  refundable. 
These  fees  are  generally  charged  to  cover  the 
cost  of  activities  such  as  processing 
applications  and  other  student  information, 
reserving  academic  positions,  and 
establishing  the  limits  of  institutional 
programs  and  services,  reserving  housing 
space,  and  otherwise  setting  the  fixed  costs 
of  the  institution  for  the  coming  academic 
periods. 

Institutions  determine  on  an  individual 
basis  which  of  their  deposits  are  refundable 
or  nonrefundable.  Some  deposits  will  be 
nonrefundable  or  will  be  credited  to  a 
student's  account  (e.g.,  tuition  deposits). 
Others  are  refundable  according  to  the  terms 
of  the  deposit  agreement  (e.g.,  deposits  for 
breakage). 

(VI)  Institutions  should  refund  housing 
rental  charges,  less  a  deposit,  so  long  as 


written  notification  of  cancellation  is  made 
prior  to  a  well-publicized  date  that  provides 
reasonable  opportunity  to  make  the  space 
available  to  other  students.  Written 
notibcation  on  or  before  the  beginning  of  the 
term  of  the  contract  is  necessary  to  ensure 
utilization  of  housing  units.  During  the  term  of 
the  contract,  room  charges  are  generally  not 
refundable.  However,  based  on  the  program 
offered,  space  availability,  debt  service 
requirements.  State  and  local  laws,  and  other 
individual  circumstances,  institutions  may 
provide  for  some  more  flexible  refund 
guideline  for  housing. 

(VII)  Institutions  should  refund  board 
charges  in  full,  less  a  deposit,  if  written 
notification  of  cancellation  is  made  prior  to  a 
well-publicized  date  that  falls  on  or  before 
the  beginning  of  the  term  of  the  contract. 
Subsequent  board  charges  should  be 
refunded  on  a  pro  rata  basis  less  a 
withdrawal  fee.  It  is  reasonable  to  make  a 
refund  for  those  goods  and  services  not 
consumed.  The  withdrawal  charge  should 
reflect  that  portion  of  an  institution’s  costs 
that  are  fixed  for  the  term  of  the  contract 

(VIII)  The  institutional  tuition  refund 
policy  for  an  academic  period  should  include 
the  following  minimum  guidelines: 

A.  The  institution  should  refund  100 
percent  of  the  tuition  charges,  less  a  deposit 
fee,  if  written  notification  of  cancellation  is 
made  prior  to  a  well-publicized  date  that 
falls  on  or  before  the  first  day  of  classes. 

B.  The  institution  should  refund  at  least  25 
percent  of  the  tuition  charge  if  written 
notification  of  withdrawal  is  made  during  the 
first  25  percent  of  the  academic  period.  It  is 
reasonable  to  refund  tuition  charges  on  a 
sliding  scale  if  a  student  withdraws  from  his 
or  her  program  prior  to  the  end  of  the  first  25 
percent  of  the  academic  period  unless  state 
law  imposes  a  more  restrictive  refund  policy. 

(IX)  The  institution  should  assess  no 
penalty  charges  where  the  institution,  as 
opposed  to  the  student,  is  in  error.  The 
institution  should  make  refunds  in  cases 
where  the  institution  has  assessed  charges  in 
error.  Penalty  charges,  such  as  those 
involving  late  registration  fees,  change  of 
schedule  fees,  late  payment  fees,  should  not 
be  assessed  if  it  is  determined  that  the 
student  is  not  responsible  for  the  action 
causing  the  charge  to  be  levied. 

(X)  Institutions  should  advise  students  that 
any  notifications  of  withdrawal  or 
cancellation  and  requests  for  refund  must  be 
in  writing  and  addressed  to  the  designated 
institutional  officer.  A  student’s  written 
notibcation  of  withdrawal  or  cancellation 
and  request  for  a  refund  provides  an  accurate 
record  of  tiansactions  and  also  ensures  that 
such  request  will  be  processed  on  a  timely 
basis.  Acceptance  of  oral  requests  is  an 
undesirable  practice. 

(XI)  Institutions  should  pay  or  credit 
refunds  due  on  a  timely  basis.  The  debnition 
of  ’’timely  basis”  should  include  the  time 
required  to  process  a  formal  student  request 
for  refund,  to  process  a  check  if  required,  and 
to  allow  for  mail  delivery,  when  necessary.  If 
an  institution  has  a  policy  that  a  refund  of  an 
inconsequential  amount  will  not  be  made, 
this  policy  should  be  published  in  part  of  all 
materials  related  to  refund  policies. 

(XII)  Institutions  should  publicize,  as  a  part 
of  their  dissemination  of  information  on 


charges  and  refunds,  that  an  appeals  process 
exists  for  students  or  parents  who  feel  that 
individual  circumstances  warrant  exceptians 
from  published  policy.  The  informational 
materials  should  include  the  name,  title,  and 
address  of  the  official  responsible.  Although 
charges  and  refund  policies  should  reOect 
extensive  consideration  of  student  and 
institutional  needs,  it  will  not  be  possible  to 
encompass  in  these  structures  the  variety  of 
personal  circumstances  that  may  exist  or 
develop.  Institutions  are  required  to  provide  a 
system  of  due  process  to  their  students,  and 
charges  and  refund  policies  are  legitimately  a 
part  of  that  process.  Students  and  parents 
should  be  informed  regularly  of  procedures 
for  requesting  information  concerning 
exceptions  to  published  policies. 

(FR  Doc.  81-1564  Filed  l-lS-61: 8:45  ami 
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Office  of  Educational  Research  and  * 
Improvement 

34  CFR  Part  735 

Minority  Institutions  Science 
Improvement  Program  (MISIP) 

agency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  issues 
regulations  to  implement  the  Minority 
Institutions  Science  Improvement 
Program. 

These  regulations  will  allow 
accredited  two-  and  four-year 
institutions  of  higher  education  whose 
enrollments  are  predominantly  (more 
than  50  percent)  American  Indian; 
Alaskan  Native;  Black,  not  of  Hispanic 
Origin;  Hispanic  (including  persons  of 
Mexican,  Puerto  Rican,  Cuban,  and 
Central  or  South  American  origin); 
Pacifle  Islander  or  any  combination  of 
these  or  other  disadvantaged  ethnic 
minorities  who  are  underrepresented  in 
science  to  become  eligible  to  participate 
in  the  program.  The  program  provides 
support  to  these  minority  institutions 
and  certain  other  nonproHt  groups  to 
effect  long-range  improvement  in 
science  education  at  predominantly 
minority  institutions  and  to  increase  the 
flow  of  underrepresented  ethnic 
minorities  into  scientibc  and  engineering 
careers. 

EFFECTIVE  DATE:  These  final  regulations 
are  expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
effective  date  is  changed  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these  final 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Argelia  Velez-Rodriquez,  Telephone: 
(202)  282-7760. 

SUPPLEMENTARY  INFORMATION:  The 

authority  to  administer  the  Minority 
Institutions  Science  Improvement 
Program  (MISIP)  is  firmly  rooted  in 
Congressional  action.  Prior  to  its 
transfer  to  the  Department  of  Education, 
MISIP  was  administered  by  the  National 
Science  Foundation  under  the  authority 
of  section  3(a)  of  the  National  Science 
Foundation  Act  42  U.S.C.  1862.  When 
the  Department  of  Education  was 
established.  MISIP  was  specifically 
transferred  to  it  by  Congress.  (Section 
304  of  the  Department  of  Education 
Organization  Act  and  20  U.S.C.  3444;  S. 
Rep.  No.  96-49,  96th  Cong.,  1st  Sess.  SC¬ 
SI)  (1979).  S.  Rep.  No.  96-326,  96th  Cong., 
1st  Sess.  50  (1979).  These  references 
indicate  that  Congress  recognized  the 
purpose  of  the  program  to  assist 
institutions  with  predominantlyjriinority 
enrollments  and  that  Congress  intended 
that  the  Department  of  Education 
administer  the  program  in  a  manner 
consistent  with  this  purpose. 

Finally,  section  1303  of  the  Education 
Amendments  of  1980  specifically 
amends  the  General  Education 
Provisions  Act  to  authorize 
appropriations  to  carry  out  the  MISIP 
program  during  fiscal  year  1981.  Pub.  L. 
36-374,  §  1303  (1980). 

The  objectives  of  MISIP  are  two-fold: 
(1)  to  effect  long-range  improvement  in 
science  education  at  predominantly 
minority  institutions,  and  (2)  to  increase 
the  flow  of  underrepresented  ethnic 
minorities  into  scientific  careers.  In 
general,  predominantly  minority 
institutions  lack  the  extensive  financial 
resources  needed  to  plan  for  and 
implement  improved  programs  of 
science  instruction.  The  students  at 
these  institutions  represent  a  large, 
relatively  untapped,  reservoir  of 
scientific  talent.  In  addition,  many  of 
these  students  have  suffered  the 
pervasive  effects  of  years  of 
discrimination,  including  economic 
disadvantage  and  inferior  academic 
preparation,  that  have  not  yet  been 
eradicated  by  the  Civil  Rights  Act  of 
1964  and  other  remedial  measures. 

For  these  reasons,  students  are  often 
poorly  prepared  for  the  rigors  of  science 
education  opportunities  at  the 
postsecondary  level.  With  improved 
science  education  opportunity  these 
students  will  be  able  to  redress  the 
current  underrepresentation  of  certain 
minorities  within  the  scientific  and 
engineering  community  and  make  a 
large  contribution  to  the  Nation's  need 
for  trained  professionals  in  these  fields. 


It  should  also  be  emphasized  that  all 
students  that  attend  predominantly 
minority  institutions — ^whether  or  not 
they  belong  to  a  disadvantaged  ethnic 
group  currently  underrepresented  in 
science  and  engineering — are  expected 
to  benefit  fi'om  the  improved 
educational  opportunities  that  result 
from  this  program.  In  addition,  although 
the  purpose  of  MISIP  is  to  improve  these 
opportunities  at  predominantly  minority 
institutions,  entities  other  than  minority 
institutions  are  eligible  to  receive  a 
grant  and  participate  in  certain  types  of 
projects  conducted  as  part  of  MISIP. 

The  provisions  of  these  final 
regulations  are  substantially  the  same 
as  the  provisions  of  the  notice  of 
proposed  rulemaking  (NPRM)  published 
in  the  Federal  Register  on  November  5, 
1980,  45  FR  73514.  Interested  persons 
were  given  30  days  in  which  to  comment 
on  the  NPRM.  No  comments  were 
received  during  the  comment  period 
which  ended  December  5, 1980. 

Assessment  of  Educational  Impact 

On  November  14, 1980,  the  Secretary 
published  a  notice  in  the  Federal 
Register  of  the  Department’s  intent  to 
publish  regulations  necessary  to 
implement  the  Education  Amendments 
of  1980.  In  that  notice,  the  Department 
listed  the  existing  regulations  affected 
by  the  new  law  and  requested 
comments  whether  those  regulations 
required  information  that  is  already 
being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States.  The  regulations  in  this 
document  are  based  on  regulations 
listed  in  the  November  14  notice.  Based 
on  any  comments  received  and  the 
Department’s  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  provision. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.120,  Minority  Institutions  Science 
Improvement  Program.  Part  I  of  OMB  Circular 
A-95  does  not  apply  to  this  program) 

Dated:  January  12, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

The  Secretary  of  Education  amends 
Title  34  of  the  Code  of  Federal 
Regulations  to  add  a  new  Part  755, 
reading  as  follows: 


PART  735— THE  MINORITY 
INSTITUTIONS  SCIENCE 
IMPROVEMENT  PROGRAM 

Subpart  A— General 

Sec. 

735.1  What  is  the  Minority  Institutions 
Science  Improvement  Program  (MISIP)? 

735.2  Who  is  eligible  to  receive  a  grant? 

735.3  How  does  a  minority  institution 
establish  eligibility? 

735.4  What  regulations  apply  to  the 
Minority  Institutions  Science 
Improvement  Program? 

735.5  What  definitions  apply  to  the  Minority 
Institutions  Science  Improvement 
Program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  Under 
This  Program? 

735.10  What  kinds  of  projects  are  supported 
by  this  program? 

735.11  What  are  institutional  projects? 

735.12  What  are  design  projects? 

735.13  What  are  special  projects? 

735.14  What  are  cooperative  projects? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

735.20  Application  procedures. 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

735.30  How  does  the  Secretary  evaluate  an 
application? 

735.31  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

735.40  What  are  the  restrictions  on  the 
types  of  costs  a  grant  may  support? 
Authority:  Sec.  3(a)  of  the  National  Science 
Foundation  Act  of  1950  as  enacted  by  Pub.  L. 
81-507,  64  Stat.  149,  as  amended  (42  U.S.C. 
1862). 

Subpart  A— General 

§  735.1  What  is  the  minority  institutions 
science  improvement  program  (MISIP)? 

The  Minority  Institutions  Science 
Improvement  Program  is  designed  to 
effect  long-range  improvement  in 
science  education  at  predominantly 
minority  institutions  and  to  increase  the 
flow  of  underrepresented  ethnic 
minorities  into  scientific  careers. 

(42  U.S.C  1862) 

§  735.2  Who  is  eligible  to  receive  a  grant? 

The  following  parties  are  eligible  to 
receive  grants: 

(a)  Public  and  private,  nonprofit 
minority  institutions  as  defined  in 
§  735.5(b). 

(b)  Nonprofit  science-oriented 
organizations,  professional  scientific 
societies,  and  all  nonprofit,  accredited 
colleges  and  universities  which  render  a 
needed  service  to  a  group  of  eligible 
minority  institutions  or  which  provide 
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in-service  training  for  project  directors, 
scientists,  and  engineers  from  eligible 
minority  institutions. 

(42  U.S.C.  1862) 

§  735.3  How  does  a  minority  institution 
establish  eligibility? 

The  institution  is  required  to  provide 
the  information  necessary  to  establish 
eligibility  to  participate  in  the  program, 
including  the  data  on  enrollment 
furnished  by  the  institution  to  the  Office 
for  Civil  Rights,  Education  Department, 
for  the  “Fall  Enrollment  and  Compliance 
Report  of  Institutions  of  Higher 
Education,  1978"  (Higher  Education 
General  Information  Survey  HEGIS  XIII: 
OE  Form  2300-2.3). 

(42  U.S.C.  1862) 

§  735.4  What  regulations  apply  to  the 
minority  institutions  science  improvement 
program? 

The  following  regulations  apply  to  the 
Minority  Institutions  Science 
Improvement  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  this  Part  735. 

(42  U.S.C.  1862,  20  U.S.C.  3444) 

§  735.5  What  definitions  apply  to  the 
minority  institutions  science  improvement 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77. 

Applicant 

Application 

Department 

Grants 

Grantee 

Nonprofit 

Private 

Project 

Project  period 

Resources 

Secretary 

(20  U.S.C.  1221e-3(a)(l)) 

(b)  Definitions  that  apply  to  this  part: 
“Accredited”  means  currently 

certified  by  a  nationally  recognized 
accrediting  agency  or  making 
satisfactory  progress  toward  achieving 
accreditation. 

“Minority"  means  American  Indian, 
Alaskan  Native,  black  (not  of  Hispanic 
origin),  Hispanic  (including  persons  of 
Mexican,  Puerto  Rican,  and  Central  or 
South  American  origin).  Pacific  Islander 
or  other  ethnic  group  underrepresented 
in  science  and  engineering. 

“Minority  institution”  means  an 
accredited  college  or  university  whose 
enrollment  of  a  single  minority  group  or 
a  combination  of  minority  groups  as 


defined  in  §  735.5(b)  exceeds  fifty 
percent  of  the  total  enrollment. 

“Pre-College  level"  means  middle  or 
secondary  school. 

“Science”  means,  for  the  purposes  of 
this  program,  the  biological,  engineering, 
mathematical,  physical  and  social 
sciences,  and  the  history  and  philosophy 
of  science;  also  included  are 
interdisciplinary  fields  which  are 
comprised  of  overlapping  areas  among 
two  or  more  sciences. 

“Underrepresented  in  science  and 
engineering”  means  a  minority  group 
whose  number  of  scientists  and 
engineers  per  10,000  population  of  that 
group  is  substantially  below  the 
comparable  figure  for  scientists  and 
engineers  who  are  white  and  not  of 
Hispanic  origin. 

(42  U.S.C.  1862) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  735.10  What  kinds  of  projects  are 
supported  by  this  program? 

The  Secretary  awards  grants  under 
this  program  for  all  or  some  of  the 
following  categories  of  projects: 

(a)  Institutional  projects  for 
implementing  a  comprehensive  science 
improvement  plan  as  described  in 

§  735.11. 

(b)  Design  projects  for  developing  a 
long-range  science  improvement  plan  as 
described  in  §  735.12. 

(c)  Special  projects  to  support  a  single 
activity  as  described  in  §  735.13. 

(d)  Cooperative  projects  to  share 
facilities  and  personnel  and  disseminate 
information  as  described  in  §  735.14. 

(42  U.S.C.  1862) 

§  735.1 1  What  are  institutional  projects? 

(a)  Institutional  project  grants  support 
the  implementation  of  a  comprehensive 
science  improvement  plan,  which  may 
include  any  combination  of  activities  for 
improving  the  preparation  of  minority 
students  for  careers  in  science. 

(b)  The  length  of  the  pioject  period  is 
a  maximum  of  36  months. 

'  (c)  Activities  that  the  Secretary  may 

assist  undet  an  institutional  project 
include  but  are  not  limited  to  the 
following: 

(1)  Faculty  development  programs;  or 

(2)  Development  of  curriculum 
materials. 

(d)  Eligible  applicants  for  institutional 
projects  are  minority  institutions. 

(42  U.S.C.  1862) 

§  735.12  What  are  design  projects? 

(a)  Design  project  grants  assist 
minority  institutions  that  do  not  have 
their  own  appropriate  resources  or 


personnel  to  plan  and  develop  long- 
range  science  improvement  programs. 

(b)  The  length  of  the  project  period  is 
a  maximum  of  12  months. 

(c)  Activities  that  the  Secretary  may 
assist  under  a  design  project  include  but 
are  not  limited  to  the  following: 

(1)  Development  of  planning, 
management,  and  evaluation  systems; 
and 

(2)  Improvement  of  institutional 
research  or  development  offices. 

(d)  Eligible  applicants  for  design 
projects  are  minority  institutions  that 
have  not  received  support  under  this 
program  in  prior  years. 

(42  U.S.C.  1862) 

§  735.13  What  are  special  projects? 

(a)  Special  project  grants  support  a 
single  activity  to — 

(1)  Improve  quality  training  in  science 
and  engineering  at  minority  institutions; 

(2)  E^ance  ffie  minority  institutions’ 
general  scientific  research  capabilities; 

(3)  Provide  a  needed  service  to  a 
group  of  eligible  minority- institutions;  or 

(4)  Provide  in-service  training  for 
project  directors,  scientists,  and 
engineers  from  eligible  minority 
institutions. 

(b)  The  length  of  the  project  period  is 
a  maximum  of  24  months. 

(c)  Activities  that  the  Secretary  may 
assist  under  a  special  project  include, 
but  are  not  limited  to,  the  following: 

(1)  Advanced  science  seminars; 

(2)  Science  faculty  workshops; 

(3)  Faculty  training  to  develop  specific 
science  research  or  education  skills; 

(4)  Research  in  science  education; 

(5)  Programs  for  visiting  scientists; 

(6)  Preparation  of  films  or  audio-visual 
materials  in  science; 

(7)  Development  of  learning 
experiences  in  science  beyond  those 
normally  available  to  minority 
undergraduate  students; 

(8)  Development  of  pre-college 
enrichment  activities  in  science;  and 

(9)  Any  other  activities  designed  to 
address  specific  barriers  to  the  entry  of 
minorities  into  science. 

(d)  Eligible  applicants  for  special 
projects  of  the  type  listed  in  paragraphs 
(a)  (1)  and  (2)  of  this  section  are 
minority  institutions.  Eligible  applicants 
for  special  projects  of  the  type  listed  in 
paragraphs  (a)  (3)  and  (4)  of  this  section 
are  all  applicants  eligible  for  assistance 
under  this  program. 

(42  U.S.C.  1862) 

§  735.14  What  are  cooperative  projects? 

(a)  Cooperative  project  grants  assist 
groups  of  nonprofit  accredited  colleges 
and  universities  with  common  problems 
to  work  together  to  conduct  a  science 
improvement  project. 
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(b)  The  length  of  the  project  period  is 
a  maximum  of  36  months. 

(c)  Activities  that  the  Secretary  may 
fund  under  cooperative  projects  include, 
but  are  not  limited  to,  the  following; 

(1)  Assisting  institutions  in  sharing 
facilities  and  personnel; 

(2)  Disseminating  information  about 
established  programs  in  science  and 
engineering; 

(3)  Supporting  cooperative  efforts  to 
strengthen  the  institutions’  science  and 
engineering  programs;  and 

(4)  Carrying  out  a  combination  of  any 
of  the  activities  in  paragraphs  (c)(l)-{3) 
of  this  section. 

(d)  Eligible  applicants  for  cooperative 
projects  are  groups  of  nonprofit 
accredited  colleges  and  universities 
whose  primary  Hscal  agent  is  an  eligible 
minority  institution  as  defined  in 

§  735.5(d). 

(42  U.S.C.  1862) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

One  applies  for  a  grant  under  the 
procedures  of  EDGAR  §  §  75.100  through 
75.129. 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  735.30  How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  735.31. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(d)  For  applications  of  substantially 
equal  quality,  the  Secretary  gives 
priority  to  projects  that  contribute  to 
achieving  balance  among  projects 
funded  by  this  program  within  each  of 
the  following  categories: 

(1)  Past  history  of  participation  in  the 
program; 

(2)  Geographic  location: 

(3)  Academic  discipline;  and 

(4)  Project  type. 

§  735.31  What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  evaluates  applications 
using  the  following  criteria: 

(a)  Plan  of  operation.  (10  points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 
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(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  Methods  of  coordination.  (See 
EDGAR  34  CFR  75.581) 

(b)  Quality  of  key  personnel.  (10 
points] 

(1)  'The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualitications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2]  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project. 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as  members  of  a 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  EDGAR  34,  CFR  75.590— 
Evaluation  by  the  grantee;  where 
applicable) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
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objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(20  U.S.C.  1221(e)— 3taKll) 

(f)  Identification  of  need  for  the 
project.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  identification  of  need  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  An  adequate  needs  assessment; 

(ii)  An  identification  of  specific  needs 
in  science;  and 

(iii)  An  involvement  of  appropriate 
individuals,  especially  science  faculty, 
in  identifying  the  institutional  needs. 

(g)  Potential  institutional  impact  of\ 
the  project.  (15  points] 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  gives 
evidence  of  potential  for  enhancing  the 
institution’s  capacity  for  improving  and 
maintaining  quality  science  education 
for  its  minority  students. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  For  an  institutional  or  cooperative 
project,  the  extent  to  which  both  the 
established  science  education 
program(s)  and  the  proposed  project  will 
expand  or  strengthen  the  established 
program(s)  in  relation  to  the  identified 
needs;  or 

(ii)  For  a  design  project,  the  extent  to 
which  realistic  long-range  science 
education  improvement  plans  will  be 
developed  with  the  technical  assistance 
provided  under  the  project;  or 

(iii)  For  a  special  project,  the  extent  to 
which  it  addresses  needs  that  have  not 
been  adequately  addressed  by  any 
existing  institutional  science  program  or 
takes  a  particularly  new  and  exemplary 
approach  that  has  not  been  taken  by 
any  existing  institutional  science 
program. 

(h)  Institutional  commitment  to  the 
project.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  continue  the 
project  activities  when  funding  ceases. 

(2)  The  Secretary  looks  for 
information  that  shows — 
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(i)  Adequate  institutional  commitment 
to  absorb  any  after-the-grant  burden 
initiated  by  the  project; 

(ii)  Adequate  plans  for  continuation  of 
project  activities  when  funding  ceases; 

(iii)  Clear  evidence  of  past 
institutional  commitment  to  the 
provision  of  quality  science  programs 
for  its  minority  students;  and 

(iv)  A  local  review  statement  signed 
by  the  chief  executive  officer  of  the 
institution  endorsing  the  project  and 
indicating  how  the  project  will 
accelerate  the  attainment  of  the 
institutional  goals  in  science. 

(i)  Expected  outcomes.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  minority  students  will  benefit 
from  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Expected  outcomes  likely  to  result 
in  the  accomplishment  of  the  program 
goals; 

(ii)  Educational  value  for  science 
students;  and 

(iii)  Possibility  of  long-term  benefits  to 
minority  students,  faculty,  or  the 
institution. 

(j)  Scientific  and  educational  value  of 
the  proposed  project.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
its  potential  for  contributions  to  science 
education. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  relationship  of  the  proposed 
project  to  the  present  state  of  science 
education; 

(ii)  The  use  or  development  of 
effective  techniques  and  approaches  in 
science  education;  and 

(iii)  Potential  use  of  some  aspects  of 
the  project  at  other  institutions. 

(42  U.S.C.  1862) 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

§  735.40  What  are  the  restrictions  on  the 
types  of  costs  a  grant  may  support? 

Funds  may  not  be  used  for — 

(a)  Undergraduate  scholarships; 

(b)  Augmenting  the  salary  rate  for 
faculty  members  pursuing  regularly 
assigned  duties; 

(c)  Full  support  of  faculty  members 
currently  employed  by  the  institutions; 

(d)  Support  for  a  project  director  or  for 
faculty  members  beyond  the  extent  of 
their  participation  in  project  activities. 
For  design  grants  no  more  than  fifty 
percent  of  the  academic  year  salaries 
may  be  paid; 

(e)  Support  for  faculty  members 
engaged  in  project  activities  during 
summer  in  excess  of  two-months  of  a 


faculty  member’s  current  academic  year 
salary  for  full-time  involvement  for  an  8- 
week  period; 

(f)  Fees  and  expenses  for  consultants 
in  excess  of  the  established  applicant’s 
rate; 

(g)  Support  for  student  assistants  not 
involved  in  project  activities  or  in 
excess  of  the  approved  work-study  rates 
in  operation  at  the  institution; 

(h)  Support  of  any  other  on-going, 
regular  activity  at  the  institution; 

(i)  Staff  benefits,  if  they  are  treated  as 
an  item  of  indirect  cost  in  the 
negotiation  of  the  institution’s  indirect 
cost  rate;  and 

(j)  Major  renovations  of  existing 
physical  facilities. 

(42  U.S.C.  1862) 

(FR  Doc.  81-1585  Filed  1-15-81;  8:45  am) 
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34  CFR  Part  757 

Law-Related  Education  Program  i 

agency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  of  Education 
issues  Hnai  regulations  to  implement  the 
Law-Related  Education  Act  of  1978. 
These  regulations  govern  grant  awards 
to  encourage  State  educational  agencies 
(SEA’s),  local  educational  agencies 
(LEA’s),  and  other  public  and  non-profit 
private  agencies,  organizations,  and 
institutions  to  provide  law-related 
education  programs.  'These  regulations 
replace  the  Rnal  regulations  that  were 
issued  for  the  Act  on  April  24, 1980  (45 
FR  27880). 

EFFECTIVE  DATE:  These  regulations  arc 
expected  to  take  effect  45  days  after 
they  are  transmitted  to  the  Congress. 
Regulations  are  usually  transmitted  to 
the  Congress  several  days  before  they 
are  published  in  the  Federal  Register. 
The  effective  date  is  changed  by  statute 
if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  to  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Farquhar,  Telephone  (202)- 
472-4594. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Law-Related  Education  Act  of 
1978  is  enacted  as  Part  G  of  Title  111  of 
the  Elementary  and  Secondary 
Education  Act. 


'  Note:  The  closing  date  for  applications  for  new 
projects  under  the  Law-Related  Vacation  Program 
was  published  on  January  IS,  1981  at  page  3589. 


The  Act  authorizes  the  Secretary  to 
fund  discretionary  grants  or  contracts 
supporting  law-related  education 
activities.  It  debnes  “law-related 
education”  to  mean  education  to  equip 
non-lawyers  with  knowledge  and  skills 
pertaining  to  the  law,  the  legal  process, 
and  the  legal  system  and  the 
fundamental  principles  and  values  on 
which  these  are  based.  The  purpose  is  to 
enable  children,  youth,  and  adults  to  be 
more  informed  and  effective  citizens. 

The  Act  is  premised  on  congressional 
findings  that — 

(1)  'There  is  a  lack  of  understanding  of 
how  our  system  of  law  and  legal 
institutions  works; 

(2)  That  understanding  is  essential  in 
developing  faith  and  appreciation  in  our 
democratic  system  of  government  and  in 
preparing  youth  to  be  knowledgeable, 
responsible  citizens;  and 

(3)  There  is  an  urgent  need  for  Federal 
involvement  to  encourage  and  support 
the  development  of  law-related 
education  programs. 

Under  the  Act,  the  Secretary  is 
authorized  to  fund  a  variety  of  law- 
related  education  activities,  including 
awareness  activities,  program  support, 
materials  and  methods  development, 
pilot  and  demonstration  projects, 
dissemination,  clearinghouse  actiiities. 
technical  assistance,  training,  research 
and  evaluation,  involvement  of  law- 
related  organizations,  and  youth 
internships. 

The  regulations  govern  grant  and 
contract  awards  beginning  in  Fiscal 
Year  1981.  Regulations  are  needed — 

(1)  To  clarify  the  scope  of  law-related 
education  as  defined  in  the  statute; 

(2)  To  establish  the  types  of  activities 
eligible  for  support; 

(3)  To  authorize  priorities  for  types  of 
activities;  and 

(4)  To  indicate  criteria  governing  the 
selection  of  grantees. 

B.  Public  Comments  on  Ute  Proposed 
Regulations  < 

A  notice  of  proposed  rulemaking 
(NPRM)  for  the  Law-Related  Education 
Act  was  published  in  the  Federal 
Register  of  September  22, 1980  (45  FR 
62859).  The  NPRM  proposed  to  replace 
final  regulations  issued  for  the  Act  on 
April  24, 1980  (45  FR  27880),  and  invited 
public  comment.  Seven  people  provided 
responses.  In  general,  these  comments 
supported  the  simplification  of  the 
regulations  and  the  elimination  of  cost¬ 
sharing  and  other  requirements.  A 
number  of  specific  questions  were 
raised  on  provisions  of  the  proposed 
regulations;  in  many  instances,  these 
comments  have  resulted  in  changes 
which  are  incorporated  in  the  final 
regulations. 
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While  the  provisions  of  these  final 
regulations  are  substantially  the  same 
as  those  of  the  NPRM,  some  notable 
modihcations  include:  alterations  in  the 
list  of  subjects  used  to  illustrate  topics 
eligible  for  funding  under  the  Act; 
elimination  of  the  requirement  that 
existing  projects  include  technical 
assistance  activities  and  consolidation 
of  other  sections  referring  to  technical 
assistance;  elimination  of  a  five  percent 
limit  on  equipment  costs.  Other  changes 
serve  to  conform  the  regulations  more 
closely  to  the  language  of  the  Act,  to 
clarify  provisions  of  the  regulations,  or 
to  provide  additional  flexibility  for 
applicant  institutions.  The  paragraphs 
below  summarize  the  comments  and  the 
Secretary’s  responses  to  them.  They 
appear  in  the  order  of  the  sections  to 
which  they  pertain.  All  references  which 
in  the  NPRM  appeared  under  the 
heading  Part  161g  have  been 
redesignated  to  refer  to  the  new  Part 
757;  the  section  numbers,  however, 
remain  the  same. 

§  757.1  Scope  of  law-related  education 

Comment.  Two  commenters  raised 
questions  regarding  the  list  of 
illustrative  activities  pertinent  to  the 
Act.  One  commenter  recommended  that 
(c)(4)  be  expanded  to  include  lawmaking 
processes  at  the  local  and  State  levels 
as  well  as  the  Federal  level.  Another 
stated  that  (c)(6)  did  not  make  clear 
what  kinds  of  rules  are  covered.  The 
commenter  also  questioned,  in  (c)(7), 
who  would  determine  the  “strengths  and 
weaknesses"  of  our  system.  It  was  also 
suggested  that  the  study  of  the  juvenile 
justice  system  be  added  to  that  of  the 
criminal  and  civil  systems  under  that 
example.  A  commenter  objected  to  the 
inclusion,  in  (c)(6),  of  “informal  law”  as 
a  possible  invitation  for  applicants  to 
include  the  study  of  morals  and  ethics. 
One  of  the  commenters  suggested 
modifications  in  (c)  (9),  (11).  and  (13), 
adding  “equality,  rights,  and 
responsibilities”  and  removing 
“punishment”  ((c)(9));  substituting 
“housing”  for  “criminal”  ((c)(ll));  and 
substituting  “American  Indian  legal 
traditions”  for  “Indian  law”  in  (c)(13). 

Response.  Some  changes  have  been 
made.  Local,  State,  and  Federal 
lawmaking  processes  are  now  included 
under  (c)(4).  The  reference  to 
development  and  administration  of  rules 
has  been  made  more  specific;  it  includes 
rules  formulated  by  government. 
Paragraph  (c)(7)  is  amended  to  include 
the  juvenile  justice  system  while  the 
phrase  on  strengths  and  weaknesses  is 
deleted  to  avoid  confusion.  Paragraph 
(c)(8)  is  deleted.  The  recommended 
changes  in  (c)  (9),  (11),  and  (13)  have  not 
been  made;  the  examples  provided 


under  the  NPRM  are  illustrative  only; 
the  commenter’s  suggestions  are  all 
legitimate  subjects  of  study  under  the 
Act. 

§  757.4  Definitions 

Comment.  One  commenter  asked  why 
the  definition  of  “interested  groups  and 
individuals”  was  broader  than  that 
mentioned  in  the  Act. 

Response.  The  definition  has  been 
eliminated. 

§  757.12  Elementary /Secondary  School 
Project  Activities 

Comment.  One  commenter  was 
concerned  that  by  combining  awareness 
and  training  activities  in  the  same 
section,  the  regulations  were  deviating 
from  the  language  of  the  law  ((b)(1)). 
Clarification  was  sought  concerning  the 
phrase  “to  the  extent  that  they  are 
incidental  to  training  activities”  ((b)(2)) 
and  the  commenter  asked  if  this 
qualification  applied  to  all  materials  or 
lesson  plans  only.  The  commenter 
expressed  a  concern  over  the  provisions 
for  technical  assistance  in  ((b)  (3)  and 
(5)).  This  concern  included  a  question  as 
to  the  recipients  of  technical  assistance 
and  the  mandatory  inclusion  of 
technical  assistance  activities  by 
applicants  from  established  programs. 
The  commenter  felt  that  these 
provisions  were  unclear  and 
inconsistent  with  the  statute.  The 
commenter  asked  why  the  regulations 
include  grants  involving  activities  to 
mobilize  financial  and  programmatic 
support  ((b)(4)),  while  a  second 
commenter  suggested  a  rewording  of 
this  section  to  place  additional  emphasis 
on  community  participation. 

Response.  Several  changes  have  been 
made  to  conform  the  regulation  more 
closely  to  the  language  of  the  Act. 
Awareness  and  training  activities  have 
been  separated  into  two  discrete 
provisions,  with  each  identifying 
participants  as  stated  in  the  Act.  With 
respect  to  the  comment  requesting  an 
explanation  of  (b)(2)  on  materials 
development,  the  section  applies  to  ail 
materials  listed.  It  is  included  so  that 
materials  development  does  not  become 
the  major  focus  of  elementary/ 
secondary  programs.  There  is  evidence 
that  a  diversity  of  curriculum  materials 
for  elementary/secondary  education 
already  exists;  there  are  far  greater 
needs  for  program  development  and 
institutionalization  within  the  schools. 
At  the  same  time,  we  recognize  that 
existing  materials  must  be  adapted  to 
serve  local  needs.  For  this  reason, 
curriculum  development  is  permitted  as 
an  adjunct  activity  to  training  in  this 
section,  while  §  757.13,  exemplary 
projects,  permits  an  exclusive  focus  on 


curriculum  development  for  neglected 
areas  within  law-relatqd  education. 

The  two  provisions  on  technical 
assistance  have  been  combined  into  one 
so  as  to  make  it  clear  that  the  regulatory 
intent,  like  that  of  the  Act,  is  for 
technical  assistance  to  be  extended  to 
both  individuals  (such  as  teachers)  and 
groups  and  organizations.  In  addition, 
the  reference  to  technical  assistance 
requirements  of  multiyear  projects  has 
been  deleted.  The  Act  is  designed  to 
encourage  the  development  of  law- 
related  education  programs  throughout 
the  Nation.  Its  authorized  funding  level 
cannot  provide  direct  funding  for  more 
than  a  small  number  of  programs.  It 
must,  therefore,  encourage  funded 
projects  with  developed  expertise  to 
offer  assistance  to  other  developing 
programs  to  achieve  the  statutory 
purposes.  At  the  same  time,  the 
Secretary  realizes  that  the  law 
authorizes,  but  does  not  mandate, 
technical  assistance  activities  and  for 
that  reason  a  change  is  made. 

The  provision  for  the  mobilization  of 
financial  and  programmatic  support  is 
retained  with  a  minor  change.  Part  of 
the  overall  strategy  in  this  program  is  to 
fund  seed  or  incentive  grant  projects 
that  will  eventually  become  self- 
sustaining  programs.  It  is  critical  that 
projects  seek  other  sources  of  funding 
for  their  long-term  operation.  Insufficient 
attention  paid  to  future  sources  of 
support  for  federally  funded  programs 
will  impede  the  process  of  program 
development  authorized  by  the  Act  and 
may  contribute  to  the  problem  of 
programs  ending  when  Federal  funds 
are  exhausted.  With  respect  to  the 
comment  suggesting  a  greater  emphasis 
on  community  participation  in  this 
section,  no  change  is  deemed  necessary; 
the  Secretary  hopes  that  community 
involvement  will  be  a  strong  component 
of  any  such  activities,  but  does  not 
consider  it  appropriate  to  mandate  that 
approach  within  the  regulations. 

§  757.13  Exemplary  Projects 

Comment.  One  commenter  suggested, 
under  (a),  removal  of  the  requirement 
that  exemplary  projects  propose 
approaches  that  have  “not  been  taken 
by  any  law-related  education  program," 
stating  that  this  was  too  prescriptive 
and  not  very  realistic. 

Response,  A  change  has  been  made  in 
accordance  with  the  comment. 

§  757.20  Private  School  Participation. 

Comment.  A  commenter  requested 
that  the  regulations  place  additional 
emphasis  on  the  need  for  LEAs  and 
SEAs  to  involve  private  school  officials 
in  developing  applications  under  the  Act 
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so  that  children  in  these  schools  can  be 
served  by  funded  projects. 

Response.  A  change  has  been  made. 
This  provision  is  unformly  maintained 
for  all  ED  programs  by  §  §  75.650  and 
76.650-652.  The  more  complete  section 
from  Part  76  is  now  referenced  in  the 
regulation  and  will  be  part  of  the 
application  package  for  the  program.  No 
special  provisions,  however,  will  be 
added  for  these  regulations  in  order  to 
retain  a  consistent  policy  throughout  the 
Department. 

%  757.30  Award  Decisions 

Comment.  One  commenter  asked  why 
the  Secretary  might  not  fund  a  project  if 
it  comes  within  a  priority  of  another 
Federal  agency,  and  asked  whether 
other  existing  Federal  programs  overlap 
with  this  one. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the 
Department  should  be  certain  to  use 
appropriated  funds  in  a  manner  that 
does  not  duplicate  activities  of  other 
Federal  agencies.  In  general,  law-related 
education  has  not  been  a  major  concern 
of  any  Federal  agency.  Two  agencies — 
the  National  Endowment  for  the 
Humanities  (NEH)  and  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP) — have  funded  a 
small  number  of  projects  in  law-related 
education.  NEH  defines  jurisprudence  as 
a  discipline  of  the  humanities;  OJJDP  is 
concerned  with  law-related  education’s 
potential  role  in  delinquency  prevention» 
To  insure  wise  expenditure  of  Federal 
funds,  the  ED  program  is  closely 
coordinated  with  relevant  programs  in 
these  other  agencies,  it  is  for  this  reason 
that  the  provision  is  maintained. 

§  757.31  Evaluation  Criteria 

Comment.  One  commenter  asked  why 
the  regulations  refer  to  gains  in  students' 
attitudes,  when  the  law  only  refers  to 
knowledge  and  skills. 

Response.  A  change  has  been  made  to 
conform  the  criterion  to  the  language  of 
the  Act. 

Comment.  The  same  commenter  asked 
why,  in  (a](4),  “on-site”  training  was 
specified,  and,  in  (a)(iii),  why  “on-site” 
technical  assistance  was  required. 

Response.  Changes  have  been  made: 
under  training,  the  criterion  has  been 
made  less  prescriptive,  but  it  retains  the 
idea4hat  training  should  be  conducted 
in  a  manner  and  place  accessible  to 
trainees.  No  changes  have  been  made  in 
the  reference  to  technical  assistance. 
There  is  evidence  that  program  quality 
will  be  enhanced  when  the  project 
includes  some  provisions  for  attention  to 
the  specific,  on-site  needs  of  the 
recipients  of  technical  assistance. 
Studies  of  educational  innovations 


clearly  demonstrate  that  the 
implementation  of  innovations  takes 
place  over  time  within  the  classroom 
and  school  building.  Technical 
assistance  away  from  the  implementor's 
site  is  likely  to  be  less  effective  than 
when  it  occurs  at  that  site.  It  should  be 
noted,  however,  that  both  these 
passages  are  not  program  requirements; 
but  simply  one  means  of  evaluating  the 
likely  quality  of  a  proposed  project. 

Comment.  The  commenter  asked  why, 
in  (a][5)(i]  and  {c][2],  the  regulation 
appears  to  require  commitment  from 
organizations  likely  to  participate  in 
law-related  education  activities,  when 
the  law  simply  encourages  their 
involvement. 

Response.  A  change  has  been  made. 
Involvement  of  repesentative 
organizations  in  law-related  education 
is  not  a  requirement  of  the  regulation.  It 
is  simply  one  way  of  judging  the  likely 
quality  of  proposed  activities.  Just  as  the 
law  encourages  the  involvement  of 
organizations  in  law-related  education 
programs,  the  selection  criteria 
encourage  applicants  to  make 
provisions  for  participation.  The 
language  of  the  criterion  has  been 
modified,  however,  to  reflect  more 
closely  the  language  of  the  Act. 

Comment.  The  commenter  asked  for 
clarification  of  provisions  for  technical 
assistance  under  (dJJlKii)  and  (d)(3}. 

Response.  Changes  have  been  made 
in  order  to  clarify  and  consolidate  these 
sections. 

Comment.  One  commenter  asked,  in 
response  to  paragraph  (b)(v)(D),  how 
elementary  and  secondary  school 
projects  could  include  access  for  the 
elderly.  Another  commenter  requested 
inclusion,  imder  plan  of  operation, 
(b)(2)[v],  of  immigrant  groups  and  those 
of  limited  English-speaking  ability. 

Response.  No  change  has  been  made. 
This  criterion  applies  to  all  ED  programs 
and  should  be  employed  to  the  extent  to 
which  it  is  appropriate.  Immigrant 
groups  and  others  mentioned  by  the 
second  commenter  would  be  included  as 
members  of  racial  or  ethnic  minority 
groups.  In  the  Hrst  year  of  the  program, 
one  of  the  grants  went  to  an  immigrant 
refugee  group  from  Southeast  Asia  and 
several  others  involved  American 
Indians  and  handicapped  persons  with 
limited  English-speaking  facility. 

§  757.32  Evaluation  Criteria 

Comment.  A  commenter  suggested 
that,  under  (g),  an  organization  with  a 
potentially  significant  contribution  to 
make  but  limited  experience  in  law- 
related  education  would  be  at  a 
competitive  disadvantage. 

Response.  A  change  has  been  made. 
The  applicant  must  have  knowledge  of 


law-related  education,  but  if  it  lacks 
experience  in  the  field  it  can  make 
provision  for  obtaining  assistance  from 
those  with  appropriate  background  in 
law-related  education. 

§  757.33  Duration  of  Support 

Comment.  A  commenter  asked  for 
explanation  of  the  rationale  for  the 
optional  two-year  project  period  and 
whether  after  completion  of  a  two-year 
project,  a  grantee  would  be  able  to 
compete  for  another  award. 

Response.  No  change  has  been  made. 
The  recommended  two-year  project 
period  is  designed  to  provide  programs 
with  some  stability  over  the  short  term 
and  to  reduce  administrative  burdens. 
The  recipient  of  a  two-year  project 
would  certainly  be  eligible  to  compete 
for  another  project  upon  expiration  of 
the  first  one. 

§  757.40  Allowable  Costs 

Comment.  A  commenter  asked  why 
the  regulation  limits  equipment  costs  to 
five  percent  of  the  grant  amount. 

Response.  The  section  has  been 
deleted. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  has  been  placed  in 
parentheses  on  the  line  following  each 
provision. 

(Catalog  of  Federal  Domestic  Assistance 
Number  64.123,  Law-Related  Education 
Program) 

Dated:  January  12, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

The  Secretary  of  Education  amends 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  757 
reading  as  follows: 

PART  757— LAW  RELATED 
EDUCATION 

Subpart  A — General 

Sec. 

757.1  The  Law-Related  Education  Program. 

757.2  What  regulations  apply  to  the  Law- 
Related  Education  Pro^am? 

757.3  Who  is  eligible  to  apply? 

757.4  Definitions. 

Subpart  B— What  Kinds  of  Activities  Does 
the  Secretary  Support  Under  This 
Program? 

757.10  What  are  the  eligible  projects; 
priorities? 

757.11  Non-duplication  of  procurements. 

757.12  Elementary  and  secondaty  school 
projects. 

757.13  ^emplary  projects. 

Subpart  C— How  Does  Otte  Apply  for  a 
Grant? 

757.20  What  limitations  apply  to 
applications? 
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Subpart  D— How  Is  a  Grant  Made? 

757.30  How  does  the  Secretary  evaluate  an 
application? 

757.31  What  criteria  are  used  to  evaluate 
applications  for  elementary  and 
secondary’  school  projects? 

757.32  What  criteria  are  used  to  evaluate 
applications  for  exemplary  projects? 

757.33  What  is  the  duration  of  support? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

757.40  What  are  the  limitations  on  allowable 
costs? 

Authority:  Part  G  of  Title  III  of  the 
Elementary  and  Secondary  Education  Act  of 
1965,  as  amended  by  Pub.  L  95-561,  92  Stat. 
2216  (20  U.S.C.  3001-63). 

Subpart  A— General 

§  757.1  The  Law-Related  Education 
Program. 

(a)  The  Law-Related  Education 
Program  is  designed  to  give  persons 
knowledge  and  skills  pertaining  to  the 
law,  the  legal  process,  and  the  legal 
system,  and  the  fundamental  principles 
and  values  on  which  these  are  based. 

(b)  The  purpose  of  law-related 
education  is  to  enable  non-lawyers, 
including  children,  youth,  and  adults,  to 
be  more  informed  and  effective  citizens. 

(c)  Law-related  education  may  include 
a  variety  of  learning  approaches  in  such 
subject  areas  as — 

(1)  Fundamental  legal  principles  and 
the  values  on  which  they  are  based; 

(2)  The  Bill  of  Rights  and  other 
constitutional  law; 

(3)  The  role  and  limits  of  law  in  a 
democratic  society  both  past  and 
present; 

(4)  The  Federal,  State,  and  local 
lawmaking  process; 

(5)  The  role  of  law  in  avoiding  and 
resolving  conflicts; 

(6)  Development  and  administration  of 
specific  rules  of  law  by  Federal,  State  or 
local  government  and  examination  in  a 
general  or  theoretical  way  of  how  rules 
of  governance  are  developed  and 
administered; 

(7)  The  administration  of  the  criminal, 
civil  and  juvenile  justice  systems; 

(8)  Issues  of  authority,  freedom, 
enforcement,  and  punishment; 

(9)  Law  as  a  vehicle  to  illuminate  and 
resolve  social  and  political  issues; 

(10)  Areas  of  law  that  affect  the  daily 
lives  of  citizens  (e.g.,  criminal, 
consumer,  labor,  education, 
administrative,  environmental,  and 
family  law); 

(11)  Comparative  law  that  examines 
law  andlts  role  in  different  societies 
and  cultures; 

(12)  Indian  law;  and 

(13)  The  application  of  the  above  and 
other  law-related  subject  areas  to  school 
policies  and  practices. 


(d)  Law-related  education  does  not 
include  direct  training  for  careers  in  law. 
It  does  not  include  programs  designed 
exclusively  or  primarily  to  provide 
information  to  persons  preparing  for  or 
working  in  a  particular  profession  on  a 
specific  law  or  set  of  laws  that  affect 
that  profession. 

(20  U.S.C.  3001,  3002;  S.  Rep.  No.  95-856, 

Pages  41-42) 

§  757.2  What  regulations  apply  to  the  Law- 
Related  Education  Program? 

The  following  regulations  apply  to 
grants  under  the  Law-Related  Education 
Act:  (a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General);  and  (b)  The  regulations  in  this 
part  757. 

(20  U.S.C.  1221e-3,  3001,  3002) 

§  757.3  Who  is  eligible  to  apply? 

A  State  educational  agency  (SEA), 
local  educational  agency  (LEA),  or  other 
public  or  nonprofit  private  agency, 
organization,  or  institution  may  apply 
for  a  grant.  An  applicant  may  apply 
singly  or  jointly  with  another  eligible 
applicant,  as  provided  in  §§  75.127 
through  75.129  of  EDGAR. 

(20  U.S.C.  3002(a)) 

§  757.4  Definitions. 

As  used  in  these  regulations — 

“Act”  means  the  Law-Related 
Education  Act  of  1978  that  is  enacted  by 
Pub.  L  95-561  as  Part  G  of  Title  III  of  the 
Elementary  and  Secondary  Education 
Act  of  1965. 

(20  U.S.C  1221e-3(a)(l),  3001) 

Subpart  B — What  Kinds  of  Activities 
Does  the  Secretary  Support  Under  this 
Program? 

§  757.10  What  are  the  eligible  projects; 
priorities? 

(a)  Eligible  projects.  The  Secretary 
awards  grants  to  support  any  law- 
related  education  activities  authorized 
under  the  Act. 

(b)  Annual  priority  areas.  The 
Secretary  annually  may  reserve  funds  to 
support  some,  all,  or  a  combination  of 
the  following  types  of  projects:  (1) 
Projects  to  support  law-related 
education  programs  in  elementary  or 
secondary  schools  or  both,  as  described 
in  §  757.12.  In  this  area,  the  Secretary 
may  reserve  funds  for — 

(i)  Projects  to  plan  and  establish  new 
law-related  education  programs; 

(ii)  Projects  to  strengthen  or  expand 
established  law-related  education 
programs; 

(iii)  Projects  to  provide  technical 
assistance  from  established  law-related 


education  programs  to  other 
organizations  in  one  or  more  States; 

(2)  Projects  to  carry  out  exemplary 
activities  in  any  area  authorized  by  the 
Act,  as  described  in  §  757,13. 

(20  U.S.C.  3002) 

§  757.1 1  Non-Uuplicatifon  of  procurements. 

The  Secretary  does  not  fund  a  grant  to 
support  activities  that  duplicate  any 
procurement  activities  under  the  Act. 

(20  U.S.C.  3002) 

§  757.12  Elementary  and  secondary 
school  projects. 

(a)  Purposes.  The  Secretary  awards 
grants  to  support  law-related  education 
programs  that  serve  elementary  or 
secondary  schools  or  both  in  a  State, 
school  district,  or  combination  of  school 
districts  to — 

(1)  plan  and  establish  a  new  program; 
or 

(2)  strengthen  or  expand  an  already 
established  program — or  provide 
technical  assistance  from  the  program  to 
other  organizations  in  one  or  more 
States— or  both. 

(b)  Activities.  To  carry  out  these 
purposes  the  Secretary  awards  grants 
that  support: 

(1)  The  planning  and  implementation 
of  awareness  activities  such  as 
conferences  or  workshops  for  educators, 
law-related  personnel,  and  the  public; 

(2)  The  planning  and  implementation 
of  training  activities — such  as 
workshops,  seminars,  courses,  or 
institutes — for  educators  and  law- 
related  personnel; 

(3)  The  planning,  development,  and 
adaptation  of  curriculum  and  resource 
materials  such  as  curriculum  guides, 
resource  publications,  and  lesson  plans 
to  the  extent  that  they  are  incidental  to 
training  activities; 

(4)  Technical  assistance  to  help 
individual  participants  (such  as 
teachers)  plan  and  implement  the  law- 
related  education  program  in  elementary 
or  secondary  schools  and  classrooms — 
or  technical  assistance  to  other  agencies 
or  organizations  to  help  them  identify 
and  use  available  resources  in  initiating 
or  conducting  law-related  education 
programs— or  both;  and 

(5)  Activities  to  mobilize  and 
coordinate  ftnancial  and  programmatic 
support  in  the  community  for  the 
grantee’s  program. 

(20  U.S.C.  3002(d);  S.  Rep.  No.  95-856,  pages 
41-42) 

§  757.13  Exemplary  projects. 

(a)  General.  The  Secretary  awards 
grants  under  this  section  to  support 
innovative  activities  at  any  level  of 
education  and  in  any  area  of  law-related 
education  authorized  under  the  Act.  The 
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project  shall  address  needs  that  have 
not  been  adequately  addressed  by  any 
law-related  education  program  or  take  a 
particularly  new  and  exemplary 
approach  to  law-related  education. 

(b)  Significance  of  project.  The  project 
must  be  of  national  or  regional 
significance  by — 

(1)  Carrying  out  activities  that  are 
national  or  regional  in  scope; 

(2)  Developing  a  model  program  or 
product  that  can  be  used,  copied,  or 
adapted  by  other  agencies  and 
institutions  in  other  places;  or 

(3)  Addressing  a  particularly  critical 
need  in  law-related  education. 

(20  U.S.C.  3002(d);  S.  Rep.  No.  95-856,  pages 
41-42) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  757.20  What  limitations  apply  to 
applications? 

(a)  An  application  from  an  LEA  must 
comply  with  the  requirements  in 

§§  75.138  through  75.141  of  EDGAR 
concerning  an  open  meeting  on  the 
application. 

(b)  An  application  from  an  LEA  or 
SEA  must  document  compliance  with 
Section  302(b]  of  the  Elementary  and 
Secondary  Education  Act,  as 
implemented  by  §  §  75.650  and  76.650- 
662  of  EDGAR,  concerning  the 
opportunity  for  participation  by  private 
school  children. 

(c)  An  application  for  the  second  year 
of  an  approved  two-year  project  must 
comply  with  §  75.118  of  EDGAR  and — 

(1)  Provide  a  budget  for  the  second 
year; 

(2)  Detail  any  proposed  project 
changes,  as  described  in  §  75.110  of 
•EDGAR;  and 

(3)  Provide  a  detailed  project 
description  for  the  second  year— as 
required  in  §  75.110  of  EDGAR — if  this 
description  was  not  fully  provided  in  the 
original  project  application. 

(20  U.S.C.  3002(c)) 

Subpart  0— How  Is  a  Grant  Made? 

§  757.30  How  does  the  Secretary  evaluate 
an  application? 

(a)  Within  any  established  funding 
reservations,  the  Secretary  decides 
whether  or  not  to  fund  an  application 
based  on  the  following  factors:  (1)  The 
criteria  for  evaluating  applications  in 
§  757.31  (Elementary  and  secondary 
school  projects)  or  §  757.32  (Exemplary 
projects],  as  applicable. 

(i)  The  maximum  possible  score  for  an 
application  is  100  points.  The  maximum 
possible  score  for  each  criterion  reflects 
the  degree  of  importance  assigned  to 


that  criterion  by  the  Secretary  and  is 
indicated  in  parentheses. 

(ii)  In  evaluating  an  application  under 
the  appropriate  criteria  from  an 
applicant  that  previously  received  a 
grant  under  the  Act,  the  Secretary 
places  great  emphasis  on  the  success  of 
the  previously  hmded  project  in 
reaching  its  objectives. 

(2)  Whether  funding  the  proposed 
project  will  contribute  to  the  widest 
possible  distribution  of  law-related 
education  programs  throughout  the 
United  States. 

(b)  The  Secretary  may  decline  to  fund 
a  project  if  it  comes  within  a  priority  of 
another  Federal  agency. 

(20  U.S.C.  3001,  3002) 

§  757.31  What  criteria  are  used  to  evaluate 
applications  for  elementary  and  secondary 
school  projects? 

In  evaluating  applications  to  plan  and 
initiate,  to  strengthen  or  expand,  or  to 
provide  technical  assistance  to  law- 
related  education  programs  under 
§  161g.l2,  the  Secretary  considers  the 
following:  (a)  Quality  of  the  project.\2S 
points)  The  quality  of  the  applicant’s 
law-related  education  project.  In 
applying  this  criterion,  the  Secretary 
considers — 

(1)  Evidence  of  success  of  the 
applicant’s  materials,  programs,  or 
approaches  in  law-related  education 
and  in  the  types  of  activities  proposed  in 
the  project; 

(2)  The  applicant’s  and  the  staffs 
experience  in  and  knowledge  of  law- 
related  education,  or  provisions  to 
obtain  training  and  technical  assistance 
from  persons  or  groups  experienced  in 
law-related  education; 

(3)  How  the  project  addresses  a 
diversity  of  learning  approaches  that 
are — 

(i)  Appropriate  to  the  students  to 
whom  the  project  is  directed; 

(ii)  Designed  to  address  gains  not  only 
in  students’  knowledge,  but  also  in  their 
skills; 

(iii)  Balanced  and  based  on  sound 
scholarship  and  do  not  advocate 
particular  legal  or  political  viewpoints. 

(4)  The  nature  and  scope  of  proposed 
training  activities  for  participating 
individuals,  including  the  extent  of 
continuing  training  in  a  maimer  and 
place  accessible  to  trainees. 

(5)  The  likely  quality  of  proposed 
technical  assistance  activities  under 
§  757.12  (b)(4),  including— 

(i)  In  the  case  of  technical  assistance 
to  other  agencies  and  organizations,  the 
applicant’s  plans  for  identifying  the 
communities  to  receive  technical 
assistance  services  and  for  involving 
representative  educational,  law-related, 
and  other  organizations  in  these 


communities  as  participants  in  the 
projects; 

(ii)  The  applicant’s  capacity  and  plans 
to  respond  to  the  needs  and  interests  of 
individuals  and  local  communities  to  be 
assisted; 

(iii)  The  nature  and  scope  of  the 
proposed  teclmical  assistance  activities, 
including  the  extent  of  continuing,  on¬ 
site  technical  assistance  and  the  extent 
to  which  recipients  of  technical 
assistance  will  be  exposed  to  a  variety 
of  law-related  education  models, 
materials,  and  approaches. 

(b)  Plan  of  operation.  (12  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(1)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(vi)  If  the  applicant  is  an  SEA  or  LEA, 
how  the  applicant  will  provide  an 
opportunity  for  the  participation  of 
children  in  private  schools. 

(c)  Likelihood  of  sustaining  program. 
(20  points)  ’The  likelihood  that  the 
project  will  help  the  applicant  or 
organizations  that  receive  technical 
assistance  sustain  a  viable  law-related 
education  program.  In  applying  this 
criterion,  the  Secretary  considers  the 
adequacy  of  the  applicant’s  plan  for 
institutionalizing  law-related  education 
or  for  assisting  other  organizations  to 
institutionalize  law-related  education, 
including  evidence  of:  (1)  A  plan  for 
integrating  law-related  education  as  a 
regular  part  of  the  school  curriculum; 

(2)  The  participation  of  interested 
groups  and  individuals  in  planning  and 
implementing  the  project; 

(3)  A  realistic  plan  for  developing 
financial  support  to  continue  the 
program  after  Federal  funding  expires, 
or,  with  respect  to  technical  assistance 
to  other  agencies  or  organizations,  for 
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helping  recipients  develop  this  support 
for  their  programs. 

(d)  Need  for  support.  (13  points)  (1) 
With  respect  to  an  application  to  initiate 
or  strengthen  a  law-related  education 
program — 

(1)  The  need  and  rationale  for  the 
applicant’s  program  at  the  site  and 
grade  levels  at  which  it  is  directed;  and 

(ii)  The  financial  need  of  the 
applicant’s  program  and  the  extent  to 
which  the  project  is  likely — both  directly 
and  indirectly — to  strengthen  the 
program’s  financial  capacity  to  sustain 
law-related  education  activities. 

(2)  With  respect  to  an  application 
from  an  established  program  that 
requests  funding  only  to  provide 
technical  assistance  to  other  agencies  or 
organizations,  the  need  and  interest  of 
communities  to  receive  technical 
assistance  from  the  project,  as 
documented  in  the  application. 

(3)  Applications  designed  both  to 
strengthen  an  existing  program  and  also 
to  provide  technical  assistance  to  other 
agencies  or  organizations  are  evaluated 
under  (d)(1)  and  (2)  of  this  section. 

(e)  Breadth  of  the  proposed  programs. 
(5  points)  The  breadth  of  the  law-related 
education  programs  likely  to  be 
developed  as  a  result  of  the  project.  In 
applying  this  criterion,  the  Secretary 
considers — 

(1)  The  numbers  of  students,  teachers, 
and  schools  proposed  to  be  served  by 
the  applicant’s  program  and  by 
programs  given  technical  assistance; 
and 

(2)  The  extent  to  which  the  project 
will  increase  the  capacity  of  State  or 
local  organizations  to  offer  law-related 
education  at  a  variety  of  grade  levels 
and  educational  settings. 

(20  U.S.C.  3001,  3002) 

(f)  Quality  of  key  personnel.  (12 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (f)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 


(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualihcations  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  Ae  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides. 

(g)  Budget  and  cost  effectiveness.  (5 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(h)  Evaluation  plan.  (5  points)  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
evaluation  plan  for  the  project.  (See  34 
CFR  §  75.590 — Evaluation  by  the 
grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantihable. 

(i)  Adequacy  of  resources.  (3  points) 

(1)  "rhe  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 
(20  U.S.C.  3001,  3002) 

§  757.32  What  criteria  are  used  to  evaluate 
applications  for  exemplary  projects? 

In  evaluating  applications  for 
exemplary  grants,  the  Secretary 
considers — 

(a)  Importance  of  need.  (18  points) 

The  importance  of  the  need  addressed 
by  the  project,  as  documented  by 
objective  evidence  in  the  application.  In 
applying  this  criterion,  the  Secretary 
considers  the  extent  to  which  the 
project — if  successful — contributes  to 
the  Act’s  purposes  to  expand 
opportunities  for  law-related  education 
throughout  the  United  States  and  to 
improve  the  quality  of  law-related 
education  programs. 

(b)  Innovativeness.  (13  points)  The 
extent  to  which  the  proposed  project 
addresses  needs  that  have  not  been 
adequately  addressed  by  any  law- 


related  education  program  or  the  extent 
to  which  the  proposed  project  uses  a 
particularly  new  and  exemplary 
approach  to  law-related  education. 

(c)  Quality  of  activities.  (16  points) 

The  quality  of  the  law-related  education 
activities  in  the  project.  In  applying  this 
criterion,  the  Secretary  considers  how 
the  project  addresses  the  need  for  sound 
scholarship,  quality  control,  and  a 
balanced  curriculum  that  does  not 
advocate  particular  legal  or  political 
viewpoints. 

(d)  Plan  of  operation.  (10  points)  The 
Secretary  evaluates  an  application  on 
the  basis  of  the  criterion  in  §  757.31(b). 

(e)  Evaluation  plan.  (12  points)  The 
Secretary  evaluates  an  application  on 
thd  basis  of  the  criterion  in  §  757.31(h). 

(f)  Quality  of  key  personnel.  (13 
points)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criterion 
in  §  757.31(f). 

(g)  Applicant’s  experience.  (10  points) 
The  applicant’s  knowledge  of  and 
experience  in  law-related  education,  or 
speciffc  provision  for  obtaining 
assistance  from  individuals  or  groups 
expert  in  the  field. 

(h)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criterion 
in  §  757.31(g). 

(i)  Adequacy  of  resources.  (3  points) 
The  Secretary  evaluates  an  application 
on  the  basis  of  the  criterion  in 

§  757.31(i). 

(20  U;S.C.  3001,  3002) 

§  757.33  What  is  the  duration  of  support? 

The  Secretary  approves  a  project  for  a 
period  of  up  to  two  years.  A  multi-year 
application  must  comply  with  §  75.117  of 
EDGAR.  Approval  of  a  project  for  more 
than  a  year  and  the  award  of 
continuation  grants  within  the  project 
period  are  subject  to  the  provisions  in 
§§  75.250  through  75.254  of  EDGAR. 

(20  U.S.C.  1221e-3) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  757.40  What  are  the  limitations  on 
allowable  costs? 

Allowable  costs  under  a  grant  are 
direct  and  indirect  costs  incurred  by  the 
grantee  in  carrying  out  the  approved 
project,  subject  to  the  applicable  cost 
principles  provided  or  referenced  in 
§§  75.530  through  75.534  of  EDGAR, 
except  that  construction  and  other 
capital  costs  are  not  allowable. 

(20  U.S.C.  1221e-3) 

[FR  Doc.  81-1586  Filed  l-lS-81;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[A-9-FRL  1722-1] 

California  Plan  Revision: 

Redesignation  of  Air  Quality  Control 
Regions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  The  EPA  takes  flnal  action  to 
approve  the  redesignation  of  seven  Air 
Quality  Control  Regions  (AQCR’s)  and 
the  designation  of  two  additional 
AQCR’s  in  California,  as  requested  by 
the  California  Air  Resources  Board 
(ARB).  The  intended  effect  of  these 
designations  and  redesignations  is  to 
promote  more  efficient  and  effective  air 
quality  management. 

EFFECTIVE  DATE:  February  17, 1981. 
ADDRESS:  A  copy  of  the  redesignation 
request  is  located  at:  The  Office  of  the 
Federal  Register,  1100  “L”  Street  NW., 
Room  8401,  Washington,  D.C.  20408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  P.  Giersch,  Director,  Air  and 
Hazardous  Materials  Division,  EPA 
Region  IX,  215  Fremont  Street,  San 
Francisco,  California  94105,  Attn: 
Douglas  Grano,  (415)  556-2938. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  Section  107  of  the  Clean  Air 
Act,  as  amended,  11  AQCR’s  in 
California  were  designated  by  the 
Administrator.  Boundaries  of  these 
AQCR’s  are  described  in  the  following 
sections  of  40  CFR  Part  81: 

Sec. 

81.17  Metropolitan  los  Angeles  AQCR. 

61.21  The  San  Francisco  Bay  Area 
Intrastate  AQCR. 

61.159  Great  Basin  Valley  intrastate  AQCR. 

81.160  North  Central  Coast  Intrastate 
AQCR. 

81.161  North  Coast  Intrastate  AQCR. 

61.162  Northeast  Plateau  Intrastate  AQCR. 

61.163  Sacramento  Valley  intrastate  AQCR. 

61.164  San  Diego  Intrastate  AQCR. 

81.165  San  Joaquin  Valley  Intrastate 
AQCR: 

61.166  South  Central  Coast  Intrastate 
AQCR. 

81.167  Southeast  Desert  Intrastate  AQCR. 
Altogether,  the  AQCR’s  listed  above 

include  the  entire  state.  At  the  time  they 
became  effective  their  boundaries 
coincided  with  those  of  the  California 
Air  Basins  as  deHned  in  the  California 
Administrative  Code.  Since  then  the  ' 
boundaries  of  several  air  basins  have 


been  changed,  and  additional  air  basins 
have  been  created. 

Changes  that  have  been  made  by  the 
ARB  to  the  original  air  basins  are  as 
follows: 

1.  On  May  18, 1971,  northeastern 
Solano  County  was  transferred  from  the 
San  Francisco  Bay  Area  Air  Basin  to  the 
Sacramento  Valley  Air  Basin. 

2.  On  May  18, 1971,  northern  Sonoma 
County  was  transferred  from  the  San 
Francisco  Bay  Area  Air  Basin  to  the 
North  Coast  Air  Basin. 

3.  On  July  21, 1971,  western  Siskiyou 
County  was  transferred  from  the  North 
Coast  Air  Basin  to  the  Northeast  Plateau 
Air  Basin. 

4.  On  September  15, 1971,  a  portion  of 
Kern  County  in  the  vicinity  of  'Tehachapi 
was  transferred  from  the  San  Joaquin 
Valley  Air  Basin  to  the  Southeast  Desert 
Air  Basin. 

5.  On  June  21, 1974,  the  Mountain 
Counties  Air  Basin  was  created  from 
five  counties  (Plumas,  Sierra,  Nevada, 
Placer,  and  El  Dorado)  of  the 
Sacramento  Valley  Ak  Basin  and  four 
counties  (Amador,  Calaveras, 

Tuolumne,  and  Mariposa)  of  the  San 
Joaquin  Valley  Air  Basin. 

6.  On  July  19, 1974,  the  Lake  County 
Air  Basin,  consisting  of  all  of  Lake 
County  (previously  in  the  North  Coast 
Air  Basin),  was  created. 

7.  On  December  30, 1975,  the  Lake 
Tahoe  Air  Basin,  comprising  the  Lake 
Tahoe  watershed  in  Placer  and  El 
Dorado  Counties,  was  created  from  part 
of  the  Mountain  Counties  Air  Basin. 

8.  On  August  31. 1976,  Ventura 
County  and  southern  Santa  Barbara 
County  were  transferred  from  the  South 
Coast  Air  Basin  (Metropolitan  Los 
Angeles  AQCR)  to  the  South  Central 
Coast  Air  Basin. 

9.  On  July  1. 1977,  eastern  San  Diego 
County  was  transferred  from  the 
Southeast  Desert  Air  Basin  to  the  San 
Diego  Air  Basin. 

As  a  result  of  these  changes,  there  are 
now  14  State-designated  air  basins  in 
California,  of  which  two  (North  Central 
Coast  and  Great  Basin  Valleys)  remain 
as  originally  established.  Of  the 
remaining  12,  three  (Mountain  Counties, 
Lake  County,  and  Lake  Tahoe)  are  new 
and  nine  have  been  changed  since  their 
original  establishment 

The  Redesignation 

On  September  11. 1978,  the  Executive 
Officer  of  the  ARB  requested  the  EPA’s 
approval  of  seven  redesignated  and  two  ‘ 
additionally  designated  (new)  AQCR’s 
in  California. 

The  seven  redesignated  AQCR’s  in 
the  State’s  proposal  are  as  follows:  ' 

1.  Northeast  Plateau 

2.  North  Coast 


3.  Sacramento  Valley 

4.  San  Francisco  Bay  Area 

5.  San  Joaquin  Valley 

6.  Southeast  Desert 

7.  San  Diego 

The  two  new  AQCR’s  proposed  by  the 
State  are  as  follows: 

1.  Lake  Coimty 

2.  Mountain  Counties 

Two  AQCR’s  in  the  State’s  proposal 
are  unchanged  from  their  original 
designation  and  thus  remain  as  now 
designated,  as  follows: 

1.  Great  Basin  Valley 

2.  North  Central  Coast 

Two  AQCR’s  continue  to  differ  &om 
the  corresponding  air  basins.  Although 
the  boimdary  between  the  South  Central 
Coast  and  the  South  Coast  Air  Basins 
was  changed  in  1976  (see  change  #8 
under  Backgroimd,  above), 
redesignation  of  the  South  Central  Coast 
and  the  Metropolitan  Los  Angeles 
(South  Coast)  AQCR's  is  not  being 
proposed  at  this  time. 

Another  discrepancy  between  the  air 
basins  designated  by  ffie  ARB  and  their 
proposed  redesignation  of  AQCR’s  is  the 
exclusion  of  the  Lake  Tahoe  basin  from 
the  proposed  Mountain  Counhes  AQCR 
without  a  separate  proposal  of  Lake 
Tahoe  as  an  AQCR,  although  the  basin 
was  designated  as  an  air  basin  by  the 
ARB  in  1975  (see  change  #7  under 
Background,  above). 

As  indicated  in  the  ARB’s  Stafr  Report 
No.  78-14-3,  the  Lake  Tahoe  basin 
presents  unique  regulatory  and 
administrative  problems  because  the 
airshed  is  shared  by  California  and 
Nevada.  In  view  of  the  possibility  of 
designation  of  the  Lake  Tahoe  basin  as 
an  Interstate  AQCR,  intrastate 
designation  was  not  proposed  by  the 
ARB. 

Under  section  107(b)(2)  of  the  Clean 
Air  Act,  as  amended,  the  Lake  Tahoe 
situation  is  being  remedied  by  the  EPA’s 
designation  of  the  basin  as  an  intrastate 
AQCR.  This  action,  which  the  EPA  now 
takes,  does  not  preclude  any  future 
designation  of  the  Lake  Tahoe  area  by 
California  or  by  California  and  Nevada. 

Effects  of  Redesignation 

The  redesignation  AQCR’s  in 
California  should  begin  to  eliminate 
much  of  the  confusion  and 
misunderstanding  which  have  occurred 
because  of  the  difrerences  between  the 
State  air  basins  and  the  Federal 
AQCR’s.  With  this  approval  by  the  EPA 
of  the  redesignation  (including 
designation  of  the  Lake  Tahoe  AQCR). 
the  geographic  applicability  of  local. 
State,  and  Federal  regulations  will  be 
more  uniform  and  thus  more  easily 
understood. 
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As  a  result  of  these  designations  and 
redesignations  of  AQCR’s,  many 
changes  are  being  made  to  the  Code  of 
Federal  Regulations  (CFR).  In  Part  81, 
most  of  the  California  AQCR 
descriptions  are  being  revised,  and 
newly  designated  AQCR’s  are  being 
added.  As  a  consequence  of  those  Part 
81  changes,  numerous  revisions  are 
being  made  in  Part  52,  Subpart  F 
(§§  52.220-52.280). 

Many  of  the  changes  in  Part  52  are  of 
a  classificatory  nature,  where  either  (1) 
certain  APCD's  are  being  reclassified  as 
to  the  AQCR  in  which  they  are  located, 
or  (2)  references  to  AQCR’s  are  being 
removed  from  the  CFR;  §  §  52.231,  52.233, 
52.234,  52.236,  52.240,  52.269,  52.271, 
52.272,  52.273,  52.275,  and  52.280  are  so 
revised. 

In  other  sections  (§§  52.246,  52.252, 
52.253,  52.254,  and  52.255),  which  contain 
Federal  requirements,  the  AQCR’s  to 
which  the  regulations  apply  are  being 
defined  “as  of  July  1, 1979”  (“old” 
AQCR’s),  so  that  the  Federal 
requirements  in  affected  areas  are  not 
changed. 

On  April  20, 1979  (44  FR  23544)  the 
EPA  published  a  Notice  of  Proposed 
Rulemaking,  proposing  to  approve  the 
redesignation  and  to  designate  on  its 
own  the  Lake  Tahoe  AQCR,  and  inviting 
public  comments. 

One  comment,  a  letter  from  the 
Nevada  Department  of  Conservation 
and  Nautral  Resources,  Division  of 
Environmental  Protection,  was  received. 
That  letter  objected  to  the  EPA’s 
proposed  designation  of  the  California 
portion  of  the  Lake  Tahoe  Basin  as  an 
intrastate  AQCR  and  advocated 
designation  of  an  interstate  AQCR  to 
include  the  entire  Basin,  in  California 
and  Nevada. 

As  noted  in  the  Notice  of  Proposed 
Rulemaking,  the  ARB  excluded  the  Lake 
Tahoe  Basin  from  the  Mountain 
Counties  AQCR  but  did  not  propose  the 
designation  of  a  Lake  Tahoe  Intrastate 
AQCR,  nor  have  the  two  states 
proposed  an  interstate  AQCR  for  Lake 
Tahoe.  As  provided  in  section  107(b)(2) 
of  the  Clean  Air  Act,  as  amended,  “the 
portion  of  such  State  which  is  not  part  of 
any  such  designated  region  shall  be  an 
air  quality  control  region  .  .  .” 

This  action  by  the  EPA  does  not 
preclude  the  future  designation  of  the 
Lake  Tahoe  Basin  as  an  interstate 
AQCR.  The  EPA  would  publish  a 
proposal  to  that  effect  as  soon  as  the 
States  of  California  and  Nevada  jointly 
request  such  a  redesignation. 

The  EPA  is  approving  this 
redesignation  because  it  meets  the 
requirements  of  section  107(e)  of  the 
Clean  Air  Act,  as  amended,  which 
requires  that  the  redesignation  be  for 


purposes  of  improved  air  quality 
management. 

The  EPA  has  determined  that  this 
action  is  “specialized”  and  therefore  not 
subject  to  the  procedural  requirements 
of  Executive  Order  12044. 

(Secs.  107, 110,  310(a),  Clean  Air  Act,  as 
amended  (42  U.S.C.  7407,  7410,  and  7601(a)) 
Dated:  January  12, 1981. 

Douglas  M.  Costle, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1980. 

Chapter  I,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  F — California 

1.  Section  52.220,  paragraph  (c)(61)  is 
added  as  follows; 

§  52.220  Identification  of  plan. 
***** 

(c)  *  *  * 

(61)  Redesignation  of  AQCR’s  in 
California,  submitted  on  September  11, 
1978,  by  the  Governor’s  designee. 
***** 

2.  In  section  52.221,  three  new  AQCR’s 
are  added  to  the  classification  table,  as 
follows: 


§  52.221  Classification  of  regions. 

The  California  plan  is  evaluated  on 
the  basis  of  the  following  classiHcations: 


Air  quality  control  region 

P.M. 

Pollutant 

SO,  NO,  CO 

O, 

San  Diego  Intrastate. . 

..  11 

HI 

III  1 

1 

Lake  County  Intrastate . . 

..  H 

III 

III  III 

III 

Lake  Tahoe  Intrastate . 

..  II 

III 

III  1 

1 

Mountain  Counties  Intrastate .... 

~  II 

III 

III  1 

1 

3.  To  correct  a  misprint  in  40  CFR  Part 
52  of  July  1, 1979,  section  52.224(a)(1)  is 
amended  by  revising  paragraphs  (iv) 
through  (viii)  and  removing  paragraph 
(ix)  as  follows: 

§  52.224  General  requirements. 

(a)  *  *  * 

(1) - 

(i)  *  *  * 

(ii)  *  *  * 

(iii)  *  *  * 

(iv)  Del  Norte  County  APCD. 

(v)  Humboldt  County  APCD. 

(vi)  Mendocino  County  APCD. 


(vii)  Northern  Sonoma  County  APCD. 
(viii)  Trinity  County  APCD. 

(2)  *  *  * 

*****<• 

4.  The  title  of  section  52.226  is  revised 
to  read  as  follows; 

§  52.226  Control  strategy  and  regulations: 
Particulate  matter,  San  Joaquin  Valley  and 
Mountain  Counties  Intrastate  Regions. 
***** 

5.  The  title  of  section  52.230  is  revised 
to  read  as  follows: 

§  52.230  Control  strategy  and  regulations: 
Nitrogen  dioxide. 

***** 

6.  In  section  52.231,  paragraphs  (a)(3) 
and  (b)(1)  are  revised  to  read  as  follows: 

§  52.231  Regulations:  Sulfur  oxides. 

(a)  *  *  * 

(3)  Mountain  Counties  Intrastate 
Region. 

***** 

(b)  *  *  * 

(1)  Lake  County  Intrastate  Region. 
***** 

7.  In  section  52.233,  paragraphs  (c), 

(d),  (f)(l)(i),  and  (g)(1)  are  revised  as 
follows: 

§  52.233  Review  of  new  sources  and 
modifications. 

***** 

(c)  The  requirements  of  §  51.18  (a)  and 
(c)  of  this  chapter  are  not  met  in  the 
following  Air  Pollution  Control  Districts 
since  the  regulations  of  the  APCD's  do 
not  provide  the  means  to  prevent 
construction  of  sources  which  would 
violate  applicable  portions  of  the  control 
strategy  or  would  interfere  with  the 
attainment  or  maintenance  of  a  national 
standard. 

(1)  Mariposa  County  APCD. 

(2)  Santa  Barbara  County  APCD. 

(d)  The  requirements  of  §  51.18(c)  of 
this  chapter  are  not  met  in  the  following 
Air  Pollution  Control  Districts  since  the 
regulations  of  the  APCD’s  do  not  include 
a  means  to  prevent  construction  or 
modification  if  such  construction  or 
modification  would  interfere  with  the 
attainment  or  maintenance  of  a  national 
standard. 

(1)  Amador  County  APCD. 

(2)  Calaveras  County  APCD. 

■  (3)  El  Dorado  County  APCD. 

(4)  Fresno  County  APCD. 

(5)  Glenn  County  APCD. 

(6)  Humboldt  County  APCD. 

(7)  Kern  County  APCD. 

(8)  Kings  County  APCD. 

(9)  Lake  County  APCD. 

(10)  Lassen  County  APCD. 

(11)  Madera  County  APCD. 

(12)  Mendocino  County  APCD. 

(13)  Merced  County  APCD. 
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(14)  Modoc  County  APCD. 

(15)  Monterey  Bay  Unified  APCD. 

(16)  Nevada  County  APCD. 

(17)  Northern  Sonoma  County  APCD. 

(18)  Placer  County  APCD. 

(19)  Plumas  County  APCD. 

(20)  San  Joaquin  County  APCD. 

(21)  Shasta  County  APCD. 

(22)  Sierra  County  APCD. 

(23)  Siskiyou  County  APCD. 

(24)  Stanislaus  County  APCD. 

(25)  Sutter  County  APCD. 

(26)  Tulare  County  APCD. 

(27)  Tuolumne  County  APCD. 

(28)  Yolo-Solano  APCD. 
***** 

(f) *  *  * 

(1)  *  *  * 

(i)  Any  stationary  source  in  the 
ArcD's  listed  below,  the  construction  or 
modification  of  which  is  commenced 
after  the  effective  date  of  this  regulation, 
(o)  Mariposa  County  APCD. 

(6)  Sacramento  County  APCD. 

(c)  Santa  Barbara  County  APCD. 

(ff)  Ventura  County  APCD. 
***** 

(g)  *  *  * 

(1)  The  requirements  of  this  paragraph 
are  appliable  to  any  stationary  source  in 
the  APCD’s  listed  below,  the 
construction  or  modification  of  which  is 
commenced  after  the  effective  date  of 
this  regulation. 

(i)  Amador  County  APCD. 

(ii)  Calaveras  County  APCD. 

(iii)  El  Dorado  County  APCD. 

(iv)  Fresno  County  APCD. 

(v)  Glenn  County  APCD. 

(vi)  Humboldt  County  APCD. 

(vii)  Kern  County  APCD. 

(viii)  Kings  County  APCD. 

(ix)  Lassen  County  APCD. 

(x)  Madera  County  APCD. 

(xi)  Mendocino  County  APCD. 

(xii)  Merced  County  APCD. 

(xiii)  Modoc  County  APCD. 

(xiv)  Monterey  Bay  Unified  APCD. 

(xv)  Nevada  County  APCD. 

(xvi)  Placer  County  APCD. 

(xvii)  Plumas  County  APCD. 

(xviii)  San  Joaquin  County  APCD. 

(xix)  Shasta  County  APCD. 

(xx)  Sierra  County  APCD. 

(xxi)  Siskiyou  County  APCD. 

(xxii)  Stanislaus  County  APCD. 

(xxiii)  Sutter  County  APCD. 

(xxiv)  Tulare  County  APCD. 

(xxv)  Tuolumne  County  APCD. 

(xxvi)  Yolo-Solano  APCD. 

***** 

8.  In  section  52.234,  paragraphs  (a) 
and  (e)  are  amended  as  follows: 

§  52.234  Source  surveillance. 

(a)  *  *  * 

(1)  Amador  County  APCD. 

(2)  Bay  Area  AQMD. 


(3)  Calaveras  County  APCD. 

(4)  Del  Norte  County  APCD. 

(5)  El  Dorado  County  APCD. 

(6)  Humboldt  County  APCD. 

(7)  Imperial  County  APCD. 

(8)  Lake  County  APCD. 

(9)  Mariposa  County  APCD. 

(10)  Mendocino  County  APCD. 

(11)  Nevada  County  APCD. 

(12)  Northern  Sonoma  County  APCD. 

(13)  Placer  County  APCD. 

(14)  Plumas  County  APCD. 

(15)  Sierra  County  APCD. 

(16)  Trinity  County  APCD. 

(17)  Ventura  County  APCD. 


(1)  Amador  County  APCD. 

(2)  Bay  Area  AQMD 

(3)  Calaveras  Coun,ty  APCD. 

(4)  El  Dorado  County  APCD. 

(5)  Imperial  County  APCD. 

(6)  Kern  County  APCD. 

(7)  Kings  County  APCD. 

(8)  Los  Angeles  County  APCD. 

(9)  Mariposa  County  APCD. 

(10)  Monterey  Bay  UniHed  APCD. 

(11)  Nevada  County  APCD. 

(12)  Placer  County  APCD. 

(13)  Plumas  County  APCD. 

(14)  San  Bernardino  County  Desert 
APCD. 

(15)  San  Diego  County  APCD. 

(16)  San  Joaquin  County  APCD. 

(17)  San  Luis  Obispo  County  APCD. 

(18)  Santa  Barbara  County  APCD. 

(19)  Sierra  County  APCD. 

(20)  South  Coast  AQMD. 

'(21)  Stanislaus  County  APCD. 

(22)  Tulare  County  APCD. 

(23)  Ventura  County  APCD. 

9.  In  §  52.236,  paragraphs  (a),  (b),  (c). 
(e),  and  (f)  are  amended  as  follows: 

§  52.236  Rules  and  regulations. 

(a)  *  ‘  * 

(1)  Imperial  County  APCD. 

(i)  Rule  114.5,  submitted  on  November 
10. 1976. 

(ii)  Rule  148.D(3),  submitted  on 
November  10. 1976. 

(b)  *  *  * 

(1)  San  Luis  Obispo  County  APCD. 

(1)  Rules  401(B)(4)  and  401(B)(6), 
submitted  on  November  10, 1976. 

(2)  Sacramento  County  APCD. 

(i)  Rule  7(b)(5),  submitted  on 

November  4. 1977. 

(3)  Glenn  County  APCD. 

(i)  Section  77(e),  submitted  on  June  30. 
1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  19812). 

(4)  Mariposa  County  APCD. 

(i)  Rule  203(C).  submitted  on  June  6. 
1977. 

(5)  Kern  County  APCD. 

(i)  Rules  402(c)  and  402(e),  submitted 
on:  November  10, 1976. 


(6)  Fresno  County  APCD. 

(i)  Rules  402(c)  and  402(e),  submitted 
on  October  23, 1974. 

(ii)  Rules  402(c)  and  402(e),  submitted 
on  June  30, 1972,  and  previously 
approved  under  40  CFR  52.223  (37  TO 
19612). 

(7)  Tulare  County  APCD. 

(i)  Section  402(c),  submitted  on 
November  10. 1976,  and  previously 
approved  under  40  CFR  52.223  (42  FR 
47556). 

(8)  Madera  County  APCD. 

(i)  Rules  402(c)  and  402(e).  submitted 
on  January  10, 1975,  and  previously 
approved  under  40  CFR  52.223  (42  FR 
42219). 

(c)  *  *  * 

(1)  Merced  County  APCD. 

(i)  Rule  102(hh),  submitted  on  June  30. 
1972,  previously  approved  under  40  CFR 
52.223,  and  deleted  by  the  August  2. 1976 
submittal,  is  retained. 
***** 

(e) *** 

(1)  Mendocino  County  APCD. 

(1)  Rule  130(p4],  submitted  on 
November  10. 1976.  (Part  III-49. 
previously  submitted  on  February  21, 
1972,  and  approved  in  40  CFR  52.223.  is 
retained). 

(ii)  Rule  130(s3),  submitted  on 
November  10, 1976.  (Part  III-55, 
previously  submitted  on  February  21, 
1972,  and  approved  in  40  CFR  52.233,  is 
retained). 

(2)  Shasta  County  APCD. 

(i)  The  definition  of  "modification"  in 
Rule  1:2,  Definitions,  submitted  on 
October  13, 1977,  is  disapproved. 

(3)  San  Bernardino  County  Desert 
APCD. 

(i)  Rule  103,  Definition  of  Terms. 
submitted  on  November  4, 1977,  is 
disapproved  with  respect  to  the  deletion 
of  the  following  terms:  “Distilling  type 
heater",  “Noncomplying  orchard 
heater”,  “Pipe  line  systems”,  and 
“Return  stack  heater".  (Rule  2. 
Definitions,  submitted  on  Februarj*  21. 
1972  and  approved  in  40  CFR  52.223.  is 
retained  for  the  above  terms.) 

(f)  *“ 

(1)  El  Dorado  County  APCD. 

(i)  Rule  201,  submitted  on  November 
4, 1977,  is  disapproved.  (The  previously 
approved  Rule  49,  submitted  on  June  30. 
1972,  is  retained  for  Federal  enforcement 
'purposes.) 

***** 

10.  In  section  52.240,  paragraphs  (a)'^ 
and  (d)(1)  are  revised  to  read  as  follows: 

§  52.240  Compliance  schedules. 

(a)  The  requirements  of  §  51.15(c)  of 
this  chapter  are  not  met  in  the  following 
Air  Pollution  Control  Districts  since  the 
regulations  cited  do  not  provide 
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increments  to  progress  toward 
compliance. 

(1)  Rules  50-A,  52-A.  53-A(a),  53- 
A(b).  53-A{c),  53.2,  53.3,  54.A,  58.A,  62.1, 
68.  69,  70,  and  71  of  the  San  Bernardino 
County  APCD. 

(2)  Rules  53,  72.1,  and  72.2  of  the  i 
Riverside  County  APCD. 

(3)  Rules  53,  66.C,  and  68.a  of  the 
Orange  County  APCD. 

(4)  Rule  39.1  of  the  Santa  Barbara 
County  APCD. 

(5)  Rule  59  of  the  Ventura  County 
APCD. 

(6)  Rule  66(c)  of  the  Los  Angeles 
County  APCD. 

(7)  Rule  4.5  of  the  Siskiyou  County 
APCD. 

(8)  Rule  64(c)  of  the  Northern  Sonoma 
County  APCD. 

(9)  Rule  409  of  the  Tulare  County 
APCD. 

****«■ 

(d)  Regulation  for  increments  of 
progress.  (1)  The  requirements  of  this 
paragraph  are  applicable  to  any 
stationary  source  in  the  following  Air 
Pollution  Control  Districts  subject  to  the 
indicated  regulations. 

(i)  Rules  50-A,  52-A.  53-A(a),  53- 
A(b),  53-A(c),  53.2,  53.3,  54.A,  58.A,  62.1, 
68,  69,  70,  and  71  of  the  San  Bernardino 
County  APCD. 

(ii)  Rules  53,  72.1,  and  72.2  of  the 
Riverside  County  APCD. 

(iii)  Rules  53  and  66.c  of  the  Orange 
County  APCD. 

(iv)  Rule  39.1  of  the  Santa  Barbara 
County  APCD. 

(v)  Rule  59  of  the  Ventura  County 
APCD. 

(vi)  Rules  66(c)  and  68  of  the  Los 
Angeles  County  APCD. 

(vii)  Rule  4.5  of  the  Siskiyou  County 
APCD. 

(viii)  Rule  64(c)  of  the  Northern 
Sonoma  County  APCD. 

(ix)  Rule  409  of  the  Tulare  County 
APCD. 

11.  In  section  52.246,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  52.246  Control  of  dry  cleaning  solvent 
vapor  losses. 

*  *  *  *  * 

(b)  This  section  is  applicable  in  the 
Metropolitan  Los  Angeles,  Sacramento 
Valley,  San  Joaquin  Valley,  and  San 
Francisco  Bay  Area  Intrastate  Air 
Quality  Control  Regions  (the  “Regions"), 
as  described  in  40  CFR  Part  81,  dated 
July  1, 1979,  except  as  follows: 

12.  In  section  52.252,  paragraph  (b)  is 
revised  to  read  as  follows: 


§  52.252  Control  Of  degreasing 
operations. 

***** 

(b)  This  section  is  applicable  in  the 
Metropolitan  Los  Angeles,  Sacramento 
Valley,  San  Joaquin  Valley,  and  San 
Francisco  Bay  Area  Air  Quality  Control 
Regions  (the  “Regions"),  as  described  in 
40  CFR  Part  81,  dated  July  1. 1979, 
except  as  follows: 

***** 

13.  In  section  52.253,  paragraph  (bj  is 
revised  to  read  as  follows: 

§  52.253  Metal  surface  coating  thinner  and 
reducer. 

***** 

(b)  This  section  is  applicable  in  the 
Metropolitan  Los  Angeles,  San  Diego, 
Sacramento  Valley,  San  Joaquin  Valley, 
and  San  Francisco  Bay  Area  Intrastate 
Air  Quality  Control  Regions  (the 
“Regions"),  as  described  in  40  CFR  Part 
81,  dated  July  1, 1979,  except  as  follows: 
***** 

14.  In  section  52.254,  paragraph  (a)  is 
revised  to  read  as  follow: 

§  52.254  Organic  solvent  usage. 

(a)  This  section  is  applicable  in  the 
Sacramento  Valley,  San  Francisco  Bay 
Area,  and  San  Joaquin  Valley  Intrastate 
Air  Quality  Control  Regions  (the 
“Regions”),  as  described  in  40  CFR  Part 
81,  dated  July  1, 1979,  except  as  follows: 
**-*** 

15.  In  section  52.255,  the  introductory 
text  of  paragraph  (b)  is  revised  to  read 
as  follows: 

§  52.255  Gasoline  transfer  vapor  control. 
***** 

(b)  This  section  is  applicable  in  the 
Metropolitan  Los  Angeles,  Sacramento 
Valley,  and  San  Joaquin  Valley 
Intrastate  Air  Quality  Control  Regions, 
as  described  in  40  CFR  Part  81,  dated 
July  1, 1979,  with  the  following 
exceptions: 

*'***« 

16.  In  section  52.267,  an  error  in  the 
description  of  the  Sacramento  Valley 
Air  Quality  Maintenance  Area  is 
corrected  by  revising  subparagraph 
(a)(1)  to  read  as  follows: 

§  52.267  Maintenance  of  national 
standards. 

(a)  *  *  * 

(1)  Sacramento  Valley  Air  Quality 
Maintenance  Area. 

(i)  Pollutants  for  which  the  area  is 
identified:  Carbon  monoxide  and 
photochemical  oxidants. 

(ii)  Geographical  compostion  of  area: 
Sacramento  County 

Yolo  County 


That  portion  of  Solano  County  lying  in 
the  Sacramento  Valley  Air  Basin,  as 
defined  in  the  plan. 

That  portion  of  Placer  County  lying  west 
of  the  easterly  line  of  Range  7  East, 
and  that  portion  of  Placer  County 
lying  south  of  the  northerly  line  of 
Township  11  North,  Mount  Diablo 
Base  and  Meridian. 
***** 

17.  In  Section  52.269,  paragraph  (b)(1) 
is  revised  to  read  “Mountain  Counties 
Intrastate  Region".  Paragaraph  (b)(l-l), 
“San  Joaquin  Valley  Intrastate  Region", 
is  inserted  following  paragaraph 
(b)(l)(ii)(B).  Paragraphs  (b)(l)(iii) 
through  (viii)  are  redesignated  (b)(l-l)(i) 
through  (vi),  respectively. 

18.  In  §  52.271(a),  paragraphs  (a)(1) 
through  (8)  are  revised,  and  all 
paragraphs  (a)(9)  through  (a)(35)  are 
added  to  read  as  follows: 

§  52.271  Malfunction  regulations. 

(a)  *  *  * 

(1)  Amador  County  APCD. 

(1)  Rule  404,  submitted  on  April  21, 

1976. 

(ii)  Rule  4f,  submitted  on  June  30, 1972, 
and  previously  approved  under  40  CFR 
52.223  (37  FR  19812). 

(2)  Bay  Area  APCD. 

(i) 'Regulation  2,  Section  3212,  and 
Regulation  3,  Section  3203,  submitted  on 
April  21, 1976. 

(ii)  Regulation  2,  Section  3212, 
submitted  on  February  21, 1972,  and 
previously  approved  under  40  CFR 
52.223  (37  FR  10842). 

(3)  Calaveras  County  APCD. 

(i)  Rules  110  and  402(f),  submitted  on 
July  25, 1973. 

(ii)  Rule  404,  submitted  on  October  13, 

1977. 

(4)  Colusa  County  APCD. 

(i)  Rule  4.4g,  submitted  on  July  25, 

1973,  and  Rule  4.4g,  submitted  on  June 
30, 1972,  and  previously  appoved  under 
40  CFR  52.223  (37  FR  19812). 

(5)  Del  Norte  County  APCD. 

(i)  Rule  540,  submitted  on  November 
10, 1976. 

(ii)  Rule  45,  submitted  on  February  21, 
1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  10842). 

(6)  Fresno  County  APCD. 

(i)  Rule  110,  submitted  on  June  30, 
1972,  and  previously  approved  under  40 
CFR  52.223. 

(ii)  Rules  110  and  402(f),  submitted  on 
October  23, 1974, 

(7)  Glenn  County  APCD. 

(i)  Rules  95.2  and  95.3,  submitted  on 
January  10, 1975. 

(8)  Great  Basin  Unified  APCD. 

(i)  Rule  403,  submitted  on  June  6, 1977. 

(ii)  Rule  617,  submitted  on  November 
4, 1977. 

(9)  Humboldt  County  APCD, 
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(i)  Rule  540,  Submitted  on  November, 

10, 1976. 

(ii)  Rule  59,  Submitted  on  February  21, 
1972  and  previously  approved  under  40 
CFR  52.223  (37  FR  10842). 

(10)  Kern  County  APCD. 

(i)  Rule  111,  submitted  on  July  19, 1974. 

(11)  Kings  County  APDC. 

(i)  Rule  111,  submitted  on  July  25, 1973, 
and  Rule  111,  submitted  on  July  30, 1972, 
and  previously  approved  under  40  CFR 
52.223. 

(ii)  Rule  111,  submitted  on  November 
4, 1977. 

(12)  Lake  County  APCD. 

(i)  Chapter  III,  Article  I,  Section  500, 
and  Article  II,  Sections  510  and  511, 
submitted  on  February  10, 1977. 

(ii)  Part  VI,  Sections  1  and  2, 
submitted  on  June  30, 1972,  and 
previously  approved  under  40  CFR 
52.223. 

(13)  Los  Angeles  County  APCD. 

(i)  Rule  430,  submitted  on  June  6, 1977. 

(14)  Madera  County  APCD. 

(i)  Rule  402(f),  submitted  on  January 

10, 1975,  and  Rule  110,  submitted  on  June 

30. 1972,  and  previously  approved  under 
40  CFR  52.223. 

(ii)  Rule  110,  submitted  on  January  10, 

1975. 

(15)  Mariposa  County  APCD. 

(i)  Rule  203(j),  submitted  on  January 

10. 1975.  and  Rule  4.3(g),  submitted  on 
February  21, 1972,  and  previously 
approved  under  40  CFR  52.223. 

(ii)  Rule  404,  submitted  on  June  6, 

1977. 

(16)  Mendocino  County  APCD. 

(i)  Rule  540,  submitted  on  November 

10. 1976. 

(ii)  Sections  1  and  2  of  Part  VI, 
submitted  on  February  21, 1972,  and 
previously  approved  under  40  CFR 

52.223  (37  FR  10842). 

(17)  Merced  County  APCD. 

(i)  Rule  109,  submitted  on  August  2, 

1976. 

(ii)  Rule  109,  submitted  on  Jime  30, 
1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  19812). 

(18j  Nevada  County  APCD. 

(i)  Rule  55(f),  submitted  on  February 

21. 1972,  and  previously  approved  under 
40  CFR  52.223  (37  FR  10842). 

(19)  Northern  Sonoma  County  APCD. 
(i)  Rule  540,  submitted  on  November 

10. 1976. 

(20)  Placer  County  APCD. 

(i)  Rule  55(f),  submitted  on  February 

21, 1972,  and  previously  approved  under 
40  CFR  52.223  (37  FR  10842). 

(ii)  Rule  404,  submitted  on  October  13, 

1977. 

(21)  Plumas  County  APCD. 

(i)  Rule  203(j),  submitted  on  January 

10, 1975. 

(ii)  Rule  404,  submitted  on  June  6, 
1977. 


(22)  Riverside  County  APCD. 

(i)  Rule  430,  submitted  on  June  6, 1977. 

(23)  San  Bernardino  County  APCD. 

(i)  Rule  430,  submitted  on  June  6, 1977. 

(ii)  Rule  55,  submitted  on  February  21, 
1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  10842). 

(24)  San  Joaquin  County  APCD. 

(i)  Rule  110,  submitted  on  October  23. 
1974,  and  Rule  110,  submitted  on  June  30, 
1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  19812). 

(25)  San  Luis  Obispo  County  APCD. 

(i)  Rule  107,  submitted  on  November 

10. 1976. 

(ii)  Rule  102,  submitted  on  February 

21. 1972,  and  previously  approved  under 
40  CFR  52.223  (37  FR  10842). 

(26)  Shasta  County  APCD. 

(i)  Rule  3:10,  submitted  on  July  19, 

1974. 

(ii)  Rule  3:10,  submitted  on  June  30, 
1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  19812). 

(27)  Sierra  County  APCD. 

(i)  Rule  51,  submitted  on  June  30, 1972, 
and  previously  approved  under  40  CFR 

52.223  (37  FR  19812),  and  Rule  203(j), 
submitted  on  January  10, 1975,  and 
previously  approved  under  40  CFR 

52.223  (42  FR  23805). 

(ii)  Rule  404,  submitted  on  June  6, 

1977. 

(28)  Southern  California  APCD. 

(i)  Rule  430,  submitted  on  February  10, 
1977. 

(29)  Stanislaus  County  APCD. 

(i)  Rule  110,  submitted  on  June  30, 

1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  19812),  and  Rule  110, 
submitted  orf  July  19, 1974. 

(30)  Tehama  County  APCD. 

(i)  Rule  417,  submitted  on  July  19, 1974. 

(ii)  Rule  4:lg,  submitted  on  June  30, 
1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  19812). 

(31)  Trinity  County  ATCD. 

(i)  Rule  540,  submitted  on  November 

10. 1976. 

(ii)  Rule  44,  submitted  on  June  30, 

1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  19812). 

(32)  Tulare  County  ATCD. 

(i)  Rules  111  and  402(f),  submitted  on 
November  10, 1976. 

(33)  Tuolumne  County  APCD. 

(i)  Rule  404,  submitted  on  February  10, 
1977,  and  Rule  402(f),  submitted  on  June 

30. 1972,  and  previously  approved  under 
40  CFR  52.223. 

(34)  Ventura  County  APCD. 

(i)  Rule  32,  submitted  on  July  19, 1974. 

(ii)  Rule  32,  submitted  on  June  30, 

1972,  and  previously  approved  under  40 
CFR  52.223  (37  FR  19812). 

(35)  Yuba  County  APCD. 

(i)  Rule  4.5,  submitted  on  July  25, 1973. 
***** 


19.  In  section  52.272,  a  sentence  is 
added  to  the  introduction  text  of 
paragraph  (a),  paragraphs  (a)(1)  through 
(a)(5)  are  revised,  and  all  other 
paragraphs  (a)(6)  through  (a)(9)  are 
added  to  read  as  follows: 

§  52.272  Research  operations  exemptions. 

(а)  *  *  *  Therefore,  the  following 
regulations  are  disapproved: 

(1)  Bay  Area  APCD. 

(1)  Regulation  2,  Division  1,  sections 
1214  to  1214.3,  submitted  on  July  25, 

1973. 

(ii)  Regulation  3,  Division  1,  sections 
1205  to  1205.3,  submitted  on  July  25, 

1973. 

(2)  El  Dorado  County  APCD. 

(i)  Rule  203(D),  submitted  on 

November  4, 1977. 

(3)  Great  Basin  Unified  APCD. 

(i)  Rule  423,  submitted  on  November  4, 
1977. 

(4)  Los  Angeles  Coimty  APCD. 

(i)  Rule  441,  submitted  on  June  6, 1977. 

(5)  Placer  County  APCD. 

(i)  Rule  203(D),  submitted  on  October 

13, 1977. 

(б)  Riverside  County  APCD. 

(i)  Rule  441,  submitted  on  June  6, 1977. 

(7)  Sacramento  County  ATCD. 

(i)  Rule  30,  submitted  on  January  22, 

1974. 

(8)  San  Bernardino  County  APCD. 

(i)  Rule  441,  submitted  on  Jime  6, 1977. 

(9)  Southern  California  ATCD. 

(i)  Rule  441,  submitted  on  August  2, 

1976. 

20.  In  section  52.273,  paragraphs  (a)(1) 
through  (a)(9)  and  (b)(1)  through  (b)(9) 
are  revised,  and  all  o Aer  paragraphs 
(a)(10)  through  (a)(25)  and  (b)(10) 
throu^  (b)(18)  are  renumber^  and 
revised  to  read  as  follows: 

§  52.273  Open  burning. 

(a)  *  *  * 

(1)  Amador  County  APCD. 

(1)  Rules  308  and  312,  submitted  on 
April  21, 1976. 

(ii)  Rule  304,  submitted  on  October  13, 

1977. 

(2)  Calaveras  County  APCD. 

(i)  Rules  304  and  322,  submitted  on 
October  13, 1977. 

(3)  Del  Norte  County  APCD. 

(i)  Rule  410(c)(2)  and  the  following 
portions  of  Regulation  2:  General 
prohibitions  (all  of  page  1),  paragraph  (f) 
of  Article  I,  paragraphs  (f)  and  (g)  of 
Article  V,  and  paragraph  (f)  of  A^cle 
VI,  submitted  on  November  10, 1976. 

(4)  El  Dorado  County  APCD. 

(i)  Rules  302(C).  304, 307, 319,  and  322, 
submitted  on  November  4, 1977. 

(5)  Fresno  County  APCD. 

(i)  Rules  416.1(e)(1),  (e)(3),  and  (e)(4), 
submitted  on  October  23, 1974. 
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(ii)  Rule  416.1(c)(1),  submitted  on  June 

30, 1972,  and  previously  approved  under 
40  CFR  52.223  (37  FR  19812). 

(6)  Humboldt  County  APCD. 

(i)  Rule  410(c)(2)  and  the  following 
portions  of  Regulation  2:  General 
prohibitions  (all  of  page  1),  paragraph  (f) 
of  Article  I,  paragraphs  (f)  and  (g)  of 
Article  V,  and  paragraph  (f)  of  Article 
VI,  submitted  on  November  10, 1976. 

(7)  Kern  County  APCD. 

(i)  Rule  417(I)(A),  submitted  on 
November  10, 1976. 

(8)  Madera  County  APCD. 

(i)  Rules  416.1(e)(1),  (e)(3),  and  (e)(4), 
submitted  on  January  10, 1975. 

(ii)  Rule  416.1(c)(1),  submitted  on  June 

30, 1972,  and  previously  approved  under 
40  CFR  52.223  (37  FR  19812). 

(9)  Mariposa  County  APCD. 

(i)  Rules  302(C),  304,  319,  and  322, 
submitted  on  June  6, 1977. 

(10)  Mendocino  County  APCD. 

(i)  Rule  410(c)(2)  and  the  following 
portions  of  Regulation  2:  General 
prohibitions  (all  of  page  1),  paragraph  (f) 
of  Article  I,  paragraph?  (f)  and  (g)  of 
Article  V,  and  paragraph  (f)  of  Article 
VI,  submitted  on  November  10, 1976. 

(11)  Merced  County  APCD. 

(i)  Rule  416(h),  submitted  on  August  2, 

1976. 

(ii)  Rules  416.1(III)(A),  (V)(A),  (V)(B), 
(V)(C),  and  (V)(D),  submitted  on  August 

2. 1976.  (Rule  416.1(c)(2),  submitted  on 
June  30, 1972,  and  previously  approved, 
is  retained.  Rule  416.1(a)(1),  submitted 
on  June  30, 1972,  and  previously 
approved,  is  retained  for  the  purpose  of 
enforcing  Rule  416.1(c)(2).) 

(12)  Monterey  Bay  Unified  APCD. 

(i)  Rules  409(a),  409(a)(5),  and 

410(b)(1),  submitted  on  January  10, 1975. 

(13)  Nevada  County  APCD. 

(i)  Rules  302(C),  307,  314,  and  322, 
submitted  on  April  10, 1975. 

(ii)  Rules  304  and  319,  submitted  on 
June  6, 1977. 

(14)  Northern  Sonoma  County  APCD. 

(i)  Rule  410(c)(2)  and  the  following 

portions  of  Regulation  2:  General 
prohibitions  (all  of  page  1),  paragraph  (f) 
of  Article  I,  paragraphs  (f)  and  (g)  of 
Article  V,  and  paragraph  (f)  of  Article 
Vli  submitted  on  November  10, 1976. 

(15)  Placer  County  APCD. 

(i)  Rules  302(C),  302(G),  304,  307,  314, 
319,  and  322,  submitted  on  October  13, 

1977. 

(16)  Plumas  County  APCD. 

(i)  Rule  314,  submitted  on  January  10, 
1975. 

(ii)  Rules  302(C).  304,  307,  319,  and  322, 
submitted  on  June  6. 1977. 

(17)  Sacramento  County  APCD. 

(i)  Rule  96(a),  submitted  on  November 

10. 1976. 

(ii)  Rule  96(a),  submitted  on  November 
4, 1977. 


(18)  San  Joaquin  County  APCD. 

(i)  Rule  402(e),  submitted  on 
November  10, 1976. 

(ii)  Rule  416.1(c)(1),  submitted  on  June 

30, 1972,  and  previously  approved  under 
40  CFR  52.223  (37  FR  19812). 

(iii)  Rules  416.1(D)(1)  and  (D)(2), 
submitted  on  October  23, 1974. 

(19)  Santa  Barbara  County  APCD. 

(i)  Rules  40(4)(a)  and  40(4)(1), 
submitted  on  July  25, 1973.  (The 
analogous  Rules  40(4)(a)  and  40(4)(g), 
previously  approved  in  the  February  21, 
1972  submittal,  are  retained.)  Rule 
40(4)(c),  submitted  on  July  25, 1973,  is 
also  disapproved. 

(ii)  Rule  22,  submitted  on  January  22, 
1974.  (The  analogous  Rule  22,  previously 
approved  in  the  February  21, 1972 
submittal,  is  retained.)  Rules  24.1  and 
24.2,  submitted  on  January  22, 1974,  are 
also  disapproved. 

(20)  Shasta  County  APCD. 

(i)  Rule  2:6,  sections  (l)(b)(iii)  (a  ,b, 
and  d),  (l)(c)(viii),  2(c),  3(f),  4(e),  5(c), 
and  5(d).  (Previously  approved  Rule  2:6, 
sections  (2)(c),  (3)(f),  and  (4)(e), 
submitted  on  July  19, 1974,  are  retained.) 

(21)  Sierra  County  APCD. 

(i)  Rules  302(C),  319,  and  322, 
submitted  on  June  6, 1977. 

(22)  Trinity  County  APCD. 

(i)  Rule  410(c)(2)  and  the  following 
portions  of  Regulation  2:  General 
prohibitions  (all  of  page  1),  paragraph  (f) 
of  Article  I,  paragraphs  (f)  and  (g)  of 
Article  V,  and  paragraph  (f)  of  Article 
VI,  submitted  on  November  10, 1976. 

(23)  Tulare  County  APCD. 

(i)  Rule  402(e),  submitted  on 
November  10, 1976. 

(ii)  Section  417(III)(A),  submitted  on 
June  30, 1972,  and  previously  approved 
under  40  CFR  52.223  (37  FR  19812). 

(iii)  Section  417.1(e)(1),  (e)(3),  and 
(e)(4),  submitted  on  January  10, 1975. 

(24)  Tuolumne  County  APCD. 

(i)  Rule  322,  submitted  on  February  10, 
1977. 

(25)  Yolo-Solano  APCD. 

(i)  Rules  2.8(c)  (4)  and  (5),  6.3,  and 
6.5(a),  submitted  on  July  25, 1973. 

(ii)  Rules  6.1(a),  (e)(6),  and  (g), 
submitted  on  January  10, 1975.  (Rules  4.1 
(a)  and  (g),  submitted  on  February  21, 
1972,  and  previously  approved  under  40 
CFR  52.223,  are  retained.) 

(b)  *  *  * 

(1)  Del  Norte  County  APCD. 

(1)  Regulation  2,  Article  I,  paragraph 
(e),  submitted  on  November  10, 1976. 

(ii)  Rule  410(c)(2),  submitted  on  May  7, 
1979. 

(2)  Fresno  County  APCD. 

(i)  Rule  416.1(c)(1),  submitted  on 
October  23, 1974. 

(ii)  Rule  416.1(g),  submitted  on 
November  4, 1977. 

(3)  Humboldt  County  APCD. 
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(i)  Regulation  2,  Article  I,  paragraph 
(e),  submitted  on  November  10, 1976. 

(ii)  Rule  410(c)(2),  submitted  on  May  7, 
1979. 

(4)  Imperial  County  APCD. 

(i)  Rule  422,  submitted  on  November  4, 
1977.  (The  requirements  of  Rule  115, 
submitted  on  February  21, 1972,  and 
previously  approved  under  40  CFR 

52.223,  are  retained  as  applicable  to  the 
burning  of  wood  waste.) 

(ii)  Regulation  VII  (Rules  701  to  706), 
submitted  on  November  4, 1977. 
(Regulation  VII  (Rules  200  to  206), 
submitted  on  July  25, 1973  and 
previously  approved  under  40  CFR 

52.223,  is  retained.) 

(5)  Kings  County  APCD. 

(i)  Rules  416.1  and  417.1,  submitted  on 
November  4, 1977. 

(6)  Lake  County  APCD. 

(i)  Sections  435,  436, 1003,  and 
1200(A),  submitted  on  February  10, 1977. 

(ii)  Section  435,  submitted  on  January 
2, 1979. 

(7)  Los  Angeles  County  APCD. 

(i)  Rule  444,  submitted  on  June  6, 1977. 
(Rules  57.1,  57.2,  57.3,  and  57.4, 
submitted  on  June  30, 1972,  and 
previously  approved  under  40  CFR 

52.223,  are  retained.) 

(8)  Madera  County  APCD. 

(i)  Rule  416.1(c)(1),  submitted  on 
January  10, 1975. 

(9)  Mendocino  County  APCD. 

(i)  Regulation  2,  Article  I,  paragraph 
(e),  submitted  on  November  10, 1976. 

(ii)  Rule  410(c)(2),  submitted  on  May  7, 
1979. 

(10)  Merced  County  APCD. 

(i)  Rule  416.1(I)(A)(2),  submitted  on 
August  2, 1976. 

(11)  Northern  Sonoma  County  APCD. 

(i)  Regulation  2,  Article  I,  paragraph 
(e),  submitted  on  November  10, 1976. 

(ii)  Rule  410(c)(2),  submitted  on  may  7, 
1979. 

(12)  San  Bernardino  County  Desert 
APCD. 

(i)  Rule  444  and  the  definition  of 
“Agricultural  Burning”  in  Rule  102, 
submitted  on  November  4, 1977.  (Rule 
57,  submitted  on  February  21, 1972,  and 
previously  approved  under  40  CFR 

52.223,  is  retained.) 

(13)  San  Diego  County  APCD. 

(i)  Rules  102(e)  and  103(g),  submitted 
on  October  13, 1977. 

(14)  San  Luis  Obispo  County  APCD. 

(i)  Rule  501(B),  submitted  on 

November  10, 1976,  and  Rule  501(A)(7), 
submitted  on  November  4, 1977. 
(Previously  approved  Rule  115(2), 
submitted  on  February  21, 1972,  is 
retained.) 

(15)  Santa  Barbara  County  APCD. 

(i)  Rules  2(b),  40(3),  and  40(4)(e), 

submitted  on  July  25, 1973.  (Analogous 
Rules  2(b),  40(3),  and  40(4)(c),  submitted 
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on  February  21, 1972,  and  previously 
approved,  are  retained.) 

(16)  Shasta  County  APCD. 

(i)  Rule  2:8,  submitted  on  October  13, 
1977.  (Rule  2:8,  submitted  on  July  19, 

1974,  and  July  22, 1975,  and  previously 
approved,,  is  retained.) 

(17)  Siskiyou  County  APCD. 

(i)  Rule  4.3(2),  submitted  on  January  2, 
1979. 

(18)  Trinity  County  APCD. 

(i)  Regulation  2,  Article  I,  paragraph 
(e),  submitted  on  November  10, 1976. 

(ii)  Rule  410(c)(2),  submitted  on  May  7, 
1979. 

21.  In  section  52.275,  paragraphs  (a)(1) 
and  (2)  and  (b)(1)  through  (b)(5]  are 
revised,  and  paragraphs  (b)(6)  through 
(b)(14)  are  added  to  read  as  follows: 

§  52.275  Particulate  matter  control. 

(a)  *  *  * 

(1)  Lake  County  APCD. 

(1)  Part  III-50  and  Part  V-lB, 
submitted  on  October  23, 1974,  and 
previously  approved  under  40  CFR 
52.223. 

(2)  San  Luis  Obispo  County  APCD. 

(i)  Rule  113,  submitted  on  February  21, 
1972,  and  previously  approved  under  40 
CFR  52.223. 

(b)  *  *  * 

(1)  Amador  County  APCD. 

(1)  Rules  211  and  212,  submitted  on 
April  21, 1976.  (Regulation  V,  Rules  13 
and  14,  submitted  on  June  30, 1972,  and 
previously  approved,  are  retained.) 

(ii)  Rules  207  and  212,  submitted  on 
October  13, 1977.  (The  analogous  Rules 
10  and  14  of  Regulation  V,  submitted  on 
Jime  30, 1972,  and  previously  approved, 
are  retained  and  shall  remain  in  effect 
for  Federal  enforcement  purposes.) 

(2)  Calaveras  County  APCD. 

(i)  Rule  211,  submitted  on  October  13, 
1977.  (Rule  211,  submitted  on  july  22, 

1975,  and  previously  approved,  is 
retained  and  shall  remain  in  effect  for 
Federal  enforcement  purposes.) 

(3)  Del  Norte  County  APCD. 

(i)  Rules  410(c)(7)  and  420(e), 
submitted  on  November  10, 1976. 

(ii)  Rules  420(e)  and  (f),  submitted  on 
November  4, 1977. 

(4)  El  Dorado  County  APCD.  • 

(i)  Rule  212,  submitted  on  April  10, 

1975,  and  Rule  211,  submitted  on  August 

2, 1976.  (The  analogous  Rule  55, 
submitted  on  February  21, 1972,  and 
previously  approved,  is  retained  and 
shall  remain  in  effect  for  Federal 
enforcement  purposes.)  . 

(5)  Humbolt  County  APCD. 

(i)  Rules  410(c)(7)  and  420(e), 
submitted  on  November  10, 1976. 

(ii)  Rules  420(e)  and  (f),  submitted  on 
November  4, 1977. 

(6)  Mariposa  County  APCD. 


(i)  Rule  211,  submitted  on  June  6, 1977. 
(Rule  211,  submitted  on  January  10, 1975, 
and  previously  approved,  is  retained 
and  shall  remain  in  effect  for  Federal 
enforcement  purposes.) 

(7)  Mendocino  County  APCD. 

(i)  Rule  410(c)(7),  submitted  on 
November  10, 1976. 

(ii)  Rules  420(e)  and  (f),  submitted  on 
November  4, 1977. 

(8)  Nevada  County  APCD. 

(i)  Rule  212,  submitted  on  April  10, 
1975,  and  Rule  211,  submitted  on  April 

21. 1976.  (Rule  52.1,  submitted  on  June 
30, 1972,  and  previously  approved,  is 
retained  and  shall  remain  in  effect  for 
Federal  enforcement  purposes.) 

(9)  Northern  Sonoma  County  APCD. 

(i)  Rule  420(e),  submitted  on  november 

10. 1976. 

(ii)  Rules  420(e)  and  (f),  submitted  on 
October  13, 1977. 

(10)  Placer  County  APCD. 

(i)  Rule  211,  submitted  on  October  13, 
1977.  (The  analogous  Rule  61,  submitted 
on  June  30, 1972,  and  previously 
approved,  is  retained  and  shall  remain 
in  effect  for  Federal  enforcement 
purposes.) 

(11)  Plumas  County  APCD. 

(i)  Rule  211,  submitted  on  June  6, 1977. 
(The  analogous  Rule  211,  submitted  on 
January  10, 1975,  and  previously 
approved,  is  retained  and  shall  remain 
in  effect  for  Federal  enforcement 
purposes.) 

(12)  San  Luis  Obispo  County  APCD. 

(i)  Rule  403,  submitted  on  November 

10, 1976. 

(13)  Sierra  County  APCD. 

(i)  Rule  211,  submitted  on  June  6, 1977. 
(The  analogous  Rule  211,  submitted  on 
January  10, 1975,  and  previously 
approved,  is  retained  and  shall  remain 
in  effect  for  Federal  enforcement 
purposes.) 

(14)  Trinity  County  APCD. 

(i)  Rules  410(c)(7)  and  420(e), 
submitted  on  November  10, 1976. 

(ii)  Rules  420(e)  and  (f),  submitted  on 
November  4, 1977. 

22.  In  section  52.280,  paragraph  (a)(1) 
is  revised  to  read  as  follows: 

§  52.ft0  Fuel  burning  equipment 
(a)  *  *  * 

(1)  Mountain  Counties  Intrastate 
AQCR: 

***** 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Subpart  B— Designation  of  Air  Quality 
Control  Regions 

23.  In  section  81.21,  the  title  and 
description  are  revised  to  read  as 
follows: 


§  81.21  San  Francisco  Bay  area  Intrastate 
air  quality  control  region. 
***** 

In  the  State  of  California:  Alameda 
County,  Contra  Costa  County,  Marin 
County,  Napa  County;  San  Francisco 
County,  San  Mateo  County,  Santa  Clara 
County. 

Solano  County — that  portion  of 
Solano  Coimty  which  lies  south  and 
west  of  a  line  described  as  follows: 

Beginning  at  the  intersection  of  the 
westerly  boundary  of  Solano  County  and  the 
Ml  section  line  running  east  and  west  through 
the  center  of  Section  34,  T.  6  N.,  R.  2  W.. 

M. D.B.&M.,  thence  east  along  said  V*  section 
line  to  the  east  boundary  of  Section  36,  T.  6 

N. ,  R.  2  W.,  thence  south  mile  and  east  2.0 

miles,  more  or  less,  along  the  west  and  south 
boimdary  of  Los  Putos  Rancho  to  the 
northwest  comer  of  Section  4,  T.  5  N.,  R.  1 
W.,  thence  east  along  a  line  common  to  T.  5 
N.  and  T.  6  N.  to  the  northeast  comer  of 
Section  3,  T.  5  N.,  R.  1 E.,  thence  south  along 
section  lines  to  the  southeast  comer  of 
Section  10,  T  3  N.,  R.  1 E.,  thence  east  along 
section  lines  to  the  south  V*  comer  of  Section 
8,  T.  3  N.,  R.  2  E.,  thence  east  to  the  boundary 
between  Solano  and  Sacramento  Counties. 

Sonoma  County — that  portion  of 
Sonoma  County  which  lies  south  and 
east  of  a  line  described  as  follows: 

Beginning  at  the  southeasterly  comer  of  the 
Rancho  Estero  Americano,  being  on  the 
boundary  line  between  Marin  and  Sonoma 
Counties,  California;  thence  running  northerly 
along  the  easterly  boundary  line  of  said 
Ran^o  Estero  Americano  to  the 
northeasterly  comer  thereof,  being  an  angle 
comer  in  the  westerly  boundary  line  of 
Rancho  Canada  de  Jonive;  thence  running 
along  said  boundary  of  Rancho  Canada  de 
Jonive  westerly,  northerly  and  easterly  to  its 
intersection  «vith  the  easteriy  line  of  Craton 
Road;  thence  running  along  the  easterly  and 
southerly  line  of  Graton  Road,  northerly  and 
easterly  to  its  intersection  with  the  easterly 
line  of  Sullivan  Road;  thence  running 
northerly  along  said  easterly  line  of  Sullivan 
Road  to  the  southerly  line  of  Green  Valley 
Road;  thence  running  easterly  along  the  said 
southerly  line  of  Green  Valley  Road  and 
easterly  along  the  southerly  line  of  State 
Highway  116,  to  the  westerly  line  of  Vine  Hill 
Road;  thence  running  along  the  westerly  and 
northerly  line  of  Vine  Hill  Road,  northerly 
and  easterly  to  its  intersection  with  the 
westerly  line  of  Laguna  Road;  thence  running 
northerly  along  the  westerly  line  of  Laguna 
Road  and  the  northerly  projection  thereof  to 
the  northerly  line  of  Trenton  Road:  thence 
nmning  westerly  along  the  northerly  line  of 
said  Trenton  Road  to  the  easterly  line  of 
Trenton-Healdsburg  Road;  thence  running 
northerly  along  said  easterly  line  of  Trenton- 
Healdsburg  Road  to  the  easterly  line  of 
Eastside  Road;  thence  running  northerly 
along  said  easterly  line  of  Eastside  Road  to 
its  intersection  with  the  southerly  line  of 
Rancho  Sotoyome;  thence  running  easterly 
along  said  southerly  line  of  Rancho  Sotoyome 
to  its  intersection  with  the  township  line 
common  to  Townships  8  and  9  North,  ML 
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Diablo  Base  and  Meridian;  thence  running 
easterly  along  said  township  line  to  its 
intersection  with  the  boundary  line  between 
Sonoma  and  Napa  Counties,  State  of 
California. 

24.  In  section  81.161,  the  description  is 
revised  to  read  as  follows: 

§81.161  North  coast  intrastate  air  quality 
control  region. 

In  the  State  of  California:  Del  Norte 
County,  Humboldt  County,  Mendocino 
County,  Trinity  County. 

Sonoma  County — that  portion  of 
Sonoma  County  which  lies  north  and 
west  of  a  line  described  as  follows: 

Beginning  at  the  southeasterly  corner  of  the 
Rancho  Estero  Americano,  being  on  the 
boundary  line  between  Marin  and  Sonoma 
counties.  California;  thence  running  northerly 
along  the  easterly  boundary  line  of  said 
Rancho  Estero  Americano  to  the 
northeasterly  corner  thereof,  being  an  angle 
corner  in  the  westerly  boundary  line  of 
Rancho  Canada  de  Jonive;  thence  running 
along  said  boundary  of  Rancho  Canada  de 
Jonive  westerly,  northerly  and  easterly  to  its 
intersection  with  the  easterly  line  of  Graton 
Road;  thence  running  along  the  easterly  and 
southerly  line  of  Graton  Road,  northerly  and 
easterly  to  its  intersection  with  the  easterly 
line  of  Sullivan  Road;  thence  running 
northerly  along  said  easterly  line  of  Sullivan 
Road  to  the  southerly  line  of  Green  Valley 
Road:  thence  running  easterly  along  the  said 
southerly  line  of  Green  Valley  Road  and 
easterly  along  the  southerly  line  of  State 
highway  116,  to  the  westerly  line  of  Vine  Hill 
Road;  thence  running  along  the  westerly  and 
northerly  line  of  Vine  Hill  Road,  northerly  . 
and  easterly  to  its  intersection  with  the 
westerly  line  of  Laguna  Road;  thence  running 
northerly  along  the  westerly  line  of  Laguna 
Road  and  the  northerly  projection  thereof  to 
the  northerly  line  of  Trenton  Road;  thence 
running  westerly  along  the  northerly  line  of 
said  Trenton  Road  to  the  easterly  line  of 
Trenton-Healdsburg  Road;  thence  running 
northerly  along  said  easterly  line  of  Trenton- 
Healdsburg  Road  to  the  easterly  line  of 
Eastside  Road;  thence  running  northerly 
along  said  easterly  line  of  Eastside  Road  to 
its  intersection  with  the  southerly  line  of 
Rancho  Sotoyome;  thence  running  easterly 
along  said  southerly  line  of  Rancho  Sotoyome 
to  is  intersection  with  the  township  line 
common  to  Townships  8  and  9  North,  Mt. 
Diablo  Base  and  Meridian;  thence  running 
easterly  along  said  township  line  to  its 
intersection  with  the  boundary  line  between 
Sonoma  and  Napa  Counties,  State  of 
California. 

25.  In  section  81.162,  the  description  is 
revised  to  read  as  follows: 

§81.162  Northeast  Plateau  intrastate  air 
quality  control  region. 

*  *  *  *  « 

In  the  State  of  California:  Lassen 
County,  Modoc  County,  Siskiyou 
County. 


Shasta  County — that  portion  of  Shasta 
County  which  lies  east  and  north  of  a 
line  described  as  follows: 

Beginning  at  the  Shasta-Siskiyou  County 
boundary  and  running  south  along  the  range 
line  common  to  R.  2  E.  and  R.  1  E.,  Mt.  Diablo 
Base  and  Meridian,  to  the  southwest  corner 
of  T.  35  N.,  R.  2  E;  then  east  along  the 
township  line  common  to  T.  35  N.  and  T.  34 
N.  to  the  northwest  corner  of  T.  34  N.,  R.  3  E.; 
then  south  along  the  range  line  common  to  R. 

3  E.  and  R.  2  E.  to  the  southwest  corner  of  T. 

33  N.,  R.  3  E.;  then  east  along  the  township 
line  common  to  T.  33  N.  and  T.  32  N.  to  the 
northwest  corner  of  T.  32  N.,  R.  4  E.;  then 
south  along  the  range  line  common  to  R.  4  E. 
and  R.  3  E.  to  the  point  of  intersection  with 
the  northwest  corner  of  the  Lassen  Volcanic 
National  Park  boundary;  then  east  along  the 
north  boundary  of  Lassen  Volcanic  National 
Park  to  the  point  of  intersection  with  the 
Lassen-Shasta  County  boundary. 

26.  In  section  81.163,  the  description  is 
revised  to  read  as  follows: 

§  81.163  Sacramento  Valley  Intrastate  air 
quality  control  region. 

In  the  State  of  California:  Butte 
County,  Colusa  County,  Glenn  County, 
Sacramento  County,  Sutter  County, 
Tehama  County,  Yolo  County,  Yuba 
County. 

Shasta  County — that  portion  of  Shasta 
County  which  lies  west  and  south  of  a 
line  described  as  follows: 

Beginning  at  the  Shasta-Siskiyou  County 
boundary  and  running  south  along  the  range 
line  common  to  R.  2  E.  and  R.  1  E.,  Mt.  Diablo 
Base  and  Meridian,  to  the  southwest  corner 
of  T.  35  N.,  R.  2  E.;  then  east  along  the 
township  line  common  to  T.  35  N.  and  T.  34 
N.  to  the  northwest  corner  of  T.  34  N.,  R.  3  E.; 
then  south  along  the  range  line  common  to  R. 

3  E.  and  R.  2  E.  to  the  southwest  comer  of  T. 
33  N.,  R.  3  £.;  then  east  along  the  township 
line  common  to  T.  33  N.  and  T.  32  N.  to  the 
northwest  comer  of  T.  32  N.,  R.  4  E.;  then 
south  along  the  range  line  common  to  R.  4  E. 
and  R.  3  E.  to  the  point  of  intersection  with 
the  northwest  corner  of  the  Lassen  Volcanic 
National  Park  boundary;  then  east  along  the 
north  boundary  of  Lassen  Volcanic  National 
Park  to  the  Point  of  intersection  with  the 
Lassen-Shasta  County  boundary. 

Solano  County — that  portion  of 
Solano  County  which  lies  north  and  east 
of  a  line  described  as  follows: 

Beginning  at  the  inersection  of  the  westerly 
boundary  of  Solano  County  and  the  V4 
section  line  running  east  and  west  through 
the  center  of  Section  34,  T.  6  N.,  R.  2  W., 

M. D.B.&M.,  thence  east  along  said  V4  section 
line  to  the  east  boundary  of  Section  36,  T.  6 

N. ,  R.  2  W.,  thence  south  Va  mile  and  east  2.0 
miles,  more  or  less,  along  the  west  and  south 
boundary  of  Los  Putos  Rancho  to  the 
northwest  comer  of  Section  4,  T.  5  N.,  R.  1 
W.,  thence  east  along  a  line  common  to  T.  5 
N.  and  T.  6  N.  to  the  northeast  comer  of 
Section  3,  T.  5  N.,  R.  1  E.,  thence  south  along 
section  lines  to  the  southeast  comer  of 


Section  8,  T.  3  N.,  R.  2  E.,  thence  east  to  the 
boundary  between  Solano  and  Sacramento 
Counties. 

27.  In  section  81.164,  the  description  is 
revised  to  read  as  follows: 

§  81.164  San  Diego  intrastate  air  quality 
control  region. 

In  the  State  of  California:  San  Diego 
County. 

28.  In  section  81.165,  the  description  is 
revised  to  read  as  follows: 

§  81.165  San  Joaquin  Valley  Intrastate  Air 
Quality  Control  Region. 

In  the  State  of  California:  Fresno 
County,  Kings  County,  Madera  County, 
Merced  County,  San  Joaquin  County, 
Stanislaus  County,  Tulare  County. 

Kern  County — that  portion  of  Kern 
County  which  lies  west  and  north  of  a 
line  described  as  follows: 

Beginning  at  the  Kern-Los  Angeles  County 
boundary  and  running  north  and  east  along 
the  northwest  boundary  of  the  Rancho  La 
Liebre  Land  Grant  to  the  point  of  intersection 
with  the  range  line  common  to  R.  15  W.  and 

R.  16  W.,  San  Bernardino  Base  and  Meridian; 
then  north  along  the  range  line  to  the 
northwest  corner  of  Section  2,  T.  32  S.,  R.  32 
E.,  Mount  Diablo  Base  and  Meridian;  then 
east  along  the  township  line  common  to  T.  32 

S.  and  T.  31  S.;  then  north  along  the  range  line 
common  to  R.  35  E.  and  R.  34  E.;  then  east 
along  the  township  line  common  to  T.  29  S. 
and  T.  28  S.;  then  north  along  the  range  line 
common  to  R.  36  E.  and  R.  35  E.;  then  east 
along  the  township  line  common  to  T.  28  S. 
and  T.  27  S.;  then  north  along  the  range  line 
common  to  R.  37  E.  and  R.  36  E.  to  the  Kern- 
Tulare  County  boundary. 

29.  In  section  81.167,  the  description  is 
revised  to  read  as  follows: 

§  81.167  Southeast  Desert  Intrastate  Air 
Quality  Control  Region. 

*  ★  *  ★  * 

In  the  State  of  California:  Imperial 
County. 

Kem  County — that  portion  of  Kern 
County  which  lies  east  and  south  of  a 
line  described  as  follows: 

Beginning  at  the  Kern-Los  Angeles  County 
boundary  and  running  north  and  east  along 
the  northwest  boundary  of  the  Rancho  La 
Liebre  Land  Grant  to  the  point  of  intersection 
with  the  range  line  common  to  R.  15  W.  and 

R.  16  W.,  San  Bernardino  Base  and  Meridian; 
then  north  along  the  range  line  to  the 
northwest  corner  of  Section  2,  T.  32  S.,  R.  32 
E.,  Mount  Diablo  Base  and  Meridian;  then 
east  along  the  township  line  common  to  T.  32 

S.  and  T.  31  S.;  then  north  along  the  range  line 
common  to  R.  35  E.  and  R.  34  E.;  then  east 
along  the  township  line  common  to  T.  29  S. 
and  T.  28  S.;  then  north  along  the  range  line 
common  to  R.  36  E.  and  R.  35  E.;  then  east 
along  the  township  line  common  to  T.  28  S. 
and  T.  27  S.;  then  north  along  the  range  line 
common  to  R.  37  E.  and  R.  36  E.  to  the  Kem- 
Tulare  County  boundary. 
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Los  Angeles  County — that  portion  of 
Los  Angeles  County  which  lies  north 
and  east  of  a  line  described  as  follows: 

Beginning  at  the  Los  Angeles-San 
Bernardino  County  boundary  and  running 
west  along  the  township  line  common  to  T.  3 
N.  and  T.  2  N.,  San  Bernardino  Base  and 
Meridian;  then  north  along  the  range  line 
common  to  R.  8  W.  and  R.  9  W.;  then  west 
along  the  township  line  common  to  T.  4  N. 
and  T.  3  N.;  then  north  along  the  range  line 
common  to  R.  12  W.  and  R.  13  W.  to  the 
southeast  comer  of  Section  12,  T.  5  N.;  R.  13 
W.;  then  west  along  the  south  boundaries  of 
Sections  12, 11, 10,  9,  8,  and  7,  T.  5  N.,  R.  13 
W.  to  the  boundary  of  the  Angeles  National 
Forest  which  is  collinear  with  the  range  line 
common  to  R.  13  W.  and  R.  14  W.;  then  north 
and  west  along  the  Angeles  National  Forest 
boundary  to  the  point  of  intersection  with  the 
township  line  common  to  T.  7  N.  and  T.  6  N. 
(point  is  at  the  northwest  comer  of  Section  4 
in  T.  6  N.,  R.  14  W.);  then  west  along  the 
township  line  common  to  T.  7  N.  and  T.  6  N.; 
then  north  along  the  range  line  common  to  R. 
15  W.  and  R.  16  W.  to  the  southeast  comer  of 
Section  13,  T.  7  N.,  R.  16  W.;  then  along  the 
south  boundaries  of  Sections  13, 14, 15, 16, 17, 
and  18,  T.  7  N.,  R.  16  W.;  then  north  along  the 
range  line  common  to  R.  16  W.  and  R.  17  W. 
to  the  north  boundary  of  the  Angeles 
National  Forest  (collinear  with  the  township 
line  common  to  T.  8  N.  and  T.  7  N.];  then  west 
and  north  along  the  Angeles  National  Forest 
boundary  to  the  point  of  intersection  with  the 
south  boundary  of  the  Rancho  La  Liebre  Land 
Grant;  then  west  and  north  along  this  land 
grant  boimdary  to  the  Los  Angeles-Kem 
County  boundary. 

Riverside  County — that  portion  of 
Riverside  County  which  lies  east  of  a  line 
described  as  follows: 

Beginning  at  the  Riverside-San  Diego 
County  boundary  and  running  north  along  the 
range  line  common  to  R.  4  E.  and  R.  3  E.,  San 
Bernardino  Base  and  Meridian;  then  east 
along  the  township  line  common  to  T.  8  S. 
and  T.  7  S.;  then  north  along  the  range  line 
common  to  R.  5  E.  and  R.  4  E.;  then  west 
along  the  township  line  common  to  T.  6  S. 
and  T.  7  S.  to  the  southwest  comer  of  Section 
34,  T.  6  S.,  R.  4  E.;  then  north  along  the  west 
boundaries  of  Sections  34,  27, 22, 15, 10,  and 
3,  T.  6  S.,  R.  4  E.;  then  west  along  the 
township  line  common  to  T.  5  S.  and  T.  6  S.; 
then  north  along  the  range  line  common  to  R. 

4  E.  and  R.  3  E.;  then  west  along  the  south 
boundaries  of  Sections  13, 14, 15, 16, 17,  and 
18,  T.  5  S.,  R.  3  E-;  then  north  along  the  range 
line  common  to  R.  2  E.  and  R.  3  E.;  then  west 
along  the  township  line  common  to  T.  4  S. 
and  T.  3  S.  to  the  intersection  with  the 
southwest  boundary  of  partial  Section  31,  T.  3 
S.,  R.  1  W.;  then  northwest  along  that  line  to 
the  intersection  with  the  range  line  common 
to  R.  2  W.  and  R.  1  W.;  then  north  to  the 
Riverside-San  Bernardino  County  line. 

San  Bernardino  County — that  portion 
of  San  Bernardino  County  which  lies 
east  and  north  of  a  line  described  as 
follows: 

Beginning  at  the  San  Bemardino-Riverside 
County  boundary  and  mnning  north  along  the 
range  line  common  to  R.  3  E.  and  R.  2  E.,  San 


Bernardino  Base  and  Meridian;  then  west 
along  the  township  line  common  to  T.  3  N. 
and  T.  2  N.  to  the  San  Beraardino-Los 
Angeles  Coimty  boundary. 

30.  Section  81.273  is  added  as  follows; 

§  81 .273  Lake  County  Intrastate  Air  Quality 
Control  Region. 

The  Lake  County  Intrastate  Air 
Quality  Control  Region  consists  of  the 
territorial  area  encompassed  by  the 
boundaries  of  the  following  jurisdictions 
or  described  area  (including  the 
territorial  area  of  all  municipalities  (as 
defined  in  section  302(f]  of  the  Clean  Air 
Act,  42  U.S.C.  1857h(f)]  geographically 
located  within  the  outermost  boundaries 
of  the  area  so  delimited): 

In  the  State  of  California:  Lake 
County. 

31.  Section  81.274  is  added  as  follows: 

§  81.274  Mountain  Counties  Intrastate  Air 
Quality  Control  Region. 

The  Mountain  Counties  Intrastate  Air 
Quality  Control  Region  consists  of  the 
territorial  area  encompassed  by  the 
boundaries  of  the  following  jurisdictions 
or  described  area  (including  the 
territorial  area  of  all  municipalities  (as 
dehned  in  section  302(f)  of  the  Clean  Air 
Act,  42  U.S.C.  1857h(f))  geograpically 
located  within  the  outermost  boundaries 
of  the  area  so  delimited): 

In  the  State  of  California:  Amador 
County,  Calaveras  County,  Mariposa 
County,  Nevada  Country,  Plumas 
County,  Sierra  County,  Tuoliunne 
County. 

El  Dorado  Coimty — all  of  El  Dorado 
County  except  that  portion  within  the 
drainage  area  naturally  tributary  to 
Lake  Tahoe  including  said  Lake. 

Placer  County — all  of  Placer  County 
except  the  following  described  area: 

That  portion  of  Placer  County  within  the 
drainage  area  naturally  tributary  to  Lake 
Tahoe  including  said  Lake,  plus  that  area  in 
the  vicinity  of  the  head  of  the  Tmckee  River 
described  as  follows:  commencing  at  the 
point  common  to  the  aforementioned 
drainage  area  Crestline  and  the  line  common 
to  Townships  15  North  and  16  North,  Mount 
Diablo  Base  and  meridian  (M.D.B.&M.),  and 
following  that  line  in  a  westerly  direction  to 
the  northwest  comer  of  Section  3,  Township 
15  North,  Range  16  East,  M.D.B.&M.,  thence 
south  along  the  west  line  of  Sections  3  and 
10,  Township  15  North,  Range  16  East, 
M.D.B.&M.,  to  the  intersection  with  the  said 
drainage  area  Crestline,  thence  following  the 
said  drainage  area  boundary  in  a 
southeasterly,  then  northeasterly  direction  to 
and  along  the  Lake  Tahoe  Dam,  thence 
following  the  said  drainage  area  Crestline  in  a 
northeasterly,  then  northwesterly  direction  to 
the  point  of  beginning. 

32.  Section  81.275  is  added  as  follows: 


§  81.275  Lake  Tahoe  Intrastate  Air  Quality 
Control  Region. 

The  Lake  Tahoe  Intrastate  Air  Quality 
Control  Region  consists  of  the  territorial 
area  encompassed  by  the  boundaries  of 
the  following  jurisdictions  or  described 
area  (including  the  territorial  area  of  all 
municipalities  (as  defined  in  Section 
302(f)  of  the  Clean  Air  Act,  42  U.S.C. 
1857h(f))  geographically  located  within 
the  outermost  boundaries  of  the  area  so 
delimited: 

In  the  State  of  California: 

El  Dorado  County — that  portion  of  El 
Dorado  County  within  the  drainage  area 
naturally  tributary  to  Lake  Tahoe  including 
said  Lake. 

Placer  County — that  portion  of  Placer 
County  within  the  drainage  area  nabirally 
tributary  to  Lake  Tahoe  including  said  Lake, 
plus  that  area  in  the  vicinity  of  the  head  of 
the  Tmckee  River  described  as  follows: 
commencing  at  the  point  common  to  the 
aforementioned  drainage  area  Crestline  and 
the  line  common  to  Townships  15  North  and 
16  North,  Mount  Diablo  Base  and  Meridian 
(M.D.B.&M.),  and  following  that  line  in  a 
westerly  direction  to  the  northwest  comer  of 
Section  3,  Township  15  North,  Range  16  East 
M.D.B.&M.,  thence  south  along  the  west  line 
of  Sections  3  and  10,  Township  15  North, 
Range  16  East,  M.D.B.&M.,  to  the  intersection 
with  the  said  drainage  area  Crestline,  thence 
following  the  said  drainage  area  boimdary  in. 
a  southeasterly,  then  northeasterly  direction 
to  and  along  the  Lake  Tahoe  Dam,  thence 
following  the  said  drainage  area  Crestline  in  a 
northeasterly,  then  northwesterly  direction  to 
the  point  of  beginning. 

[FR  Doc.  81-1712  Filed  1-15-81;  8:45  am) 

BI  LUNG  CODE  8580-38-M 


DEPARTMENT  OF  LABOR 

41  CFR  Part  29>70 

Public  Contracts  and  Property 
Management;  Federal  Standards  for 
Federally  Funded  Grants  and 
Agreements 

Correction 

In  FR  Doc.  80-39059  appearing  in  the 
issue  for  Tuesday,  December  16, 1980, 
make  the  following  corrections: 

(1)  On  page  82828,  in  the  first  column, 
in  the  “summary”,  2nd  paragraph,  in  the 
17th  line,  “Circular  A-122”  should  have 
read  “OMB  Circular  A-122". 

(2)  On  page  82828,  in  the  third  column, 
in  the  fourth  line,  “70.216-l(a)”  should 
have  read  “70.216a-l(a)". 

(3)  On  page  82828,  in  the  third  column, 
in  paragraph  i,  in  the  first  line,  the  word 
“required”  should  have  been  “requires”. 

(4)  On  page  82834  in  the  middle 
column,  in  paragraph  (7),  (contract 
clause  contained  in  §  29-70.216- 
13(b)(6)),  in  the  18th  line,  the  word 
“which”  should  have  read  “with". 
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(5)  On  page  82838,  in  the  first  column, 
in  §  29-70.216b-l,  paragraph  (c)(2),  in 
the  last  line  “sec.  122(k)”  should  have 
read  “sec.  121(k)”. 

BILLING  CODE  150S-01-M 


Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Part  60-1 

Payment  of  Membership  Fees  and 
Other  Expenses  to  Private 
Organizations 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
action:  Final  rule. 

summary:  This  rule  amends  41  CFR  Part 
60-1  by  adding  a  new  §  60-1.11  to 
prohibit  Federal  contractors  under 
Executive  Order  11246,  as  amended, 
from  paying  membership  fees  and  other 
expenses  for  employee  participation  in 
discriminatory  private  clubs  or 
organizations  except  where  the 
contractor  can  provide  evidence  that 
such  restrictions  or  limitations  do  not 
abridge  the  promotional  opportunities, 
status,  compensation  or  other  terms  and 
conditions  of  employment  of  those  of  its 
employees  barred  from  membership 
because  of  their  race,  color,  religion, 
sex,  or  national  origin.  The  rule  requires 
OFCCP  to  provide  contractors  with  the 
opportunity  to  present  evidence  in 
defense  of  their  actions,  and  requires 
that  contractors’  fee  payment  policies  be 
administered  without  regard  to 
employees’  race,  color,  religion,  sex,  or 
national  origin.  The  rule  is  designed  to 
address  the  problems  facing  employees 
excluded  from  contractor  sponsored 
membership  in  discriminatory  private 
clubs  or  organizations  because  of  their 
race,  color,  religion,  sex,  or  national 
origin,  and  to  ensure  that  the  contractor 
conducts  business  related  activities  and 
provides  employee  benefits  in  an 
environment  free  of  discrimination. 
EFFECTIVE  DATE:  February  17, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Cisco,  Acting  Director, 
Division  of  Program  Policy,  Office  of 
Federal  Contract  Compliance  Programs, 
U.S.  Department  of  Labor,  Washington, 
D.C.  20210,  telephone  (202)  523-9426. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP)  administers  three 
programs  which  prohibit  employment 
discrimination  by  Federal  contractors 
and  subcontractors.  Executive  Order 
11246,  as  amended,  prohibits 
employment  discrimination  based  on 
race,  color,  religion,  sex,  and  national 
origin;  Section  503  of  the  Rehabilitation 


Act  of  1973  prohibits  handicap-based 
discrimination;  and  Section  402  of  the 
Vietnam  Era  Veterans’  Readjustment 
Assistance  Act  of  1974  prohibits 
discrimination  based  on  veteran  status. 

The  rule  published  today  covers 
practices  under  Executive  Order  11246, 
but  not  under  either  Sections  402  or  503. 
The  matter  of  payment  of  membership 
fees  first  arose  under  the  Executive 
Order,  and  most  concerns  have  revolved 
around  the  employment  impact  of 
exclusion  from  discriminatory  clubs 
upon  minorities  and  women.  Only  one 
commentator  expressed  the  opinion  that 
coverage  of  the  rule  should  be  extended 
to  qualified  handicapped  persons  under 
Section  503.  However,  if  OFCCP 
becomes  aware  of  problems  in  this  area, 
consideration  will  be  given  to  further 
rulemaking. 

OFCCP  has  no  jurisdiction  over  the 
membership  practices  of  private 
organizations,  and  does  not  seek  any 
through  this  rule.  The  regulation  does 
not  prohibit  contractors  from  making 
direct  contributions  unrelated  to 
employment  to  charitable,  service,  or 
other  private  organizations.  Neither 
does  the  regulation  prohibit  employees 
from  maintaining  membership  in  any 
organization  for  which  they  elect  to  pay 
membership  or  other  fees  not 
reimbursed  by  the  contractor. 

I.  Background — Summary  of  the 
Proposed  Rule. 

The  proposal  published  January  22, 
1980  (45  FR  4953)  would  have  made  it  a 
violation  of  Executive  Order  11246  for 
contractors  to  pay  membership  fees  or 
other  expenses  to  organizations  which 
bar,  restrict,  or  limit  membership  on  the 
basis  of  race,  color,  religion,  sex,  or 
national  origin  where  such  restrictions 
or  limitations  impacted  upon  employees’ 
promotional  opportunities,  status, 
compensation,  or  other  terms  and 
conditions  of  employment.  The  proposal 
would  have  established  a  procedure 
through  which  the  contractor  would 
conduct  an  analysis  of  its  membership 
fee  payment  policy  to  determine 
whether  any  employees  were 
maintaining  contractor  sponsored 
membership  in  a  discriminatory 
organization  which  conferred  a  business* 
or  professional  advantage  affecting 
excluded  employees.  Nothing  in  the 
proposal  would  have  prohibited 
contractors  from  paying  membership 
fees  to  organizations  which  confer  no 
business  or  professional  advantage. 

The  proposed  regulation  contained  an 
analysis  composed  of  five  steps 
designed  to  enable  the  contractor  to 
determine  whether  its  fee  payment 
policy  was  nondiscriminatory,  which 
organizations  to  which  it  paid  fees  had 


discriminatory  membership  practices, 
which  employees  maintained  employer 
paid  memberships  in  such 
discriminatory  organizations,  whether 
these  employees  received  any  business 
or  professional  advantage  by  virtue  of 
their  membership  in  such  discriminatory 
organizations,  and  whether  such 
advantage  impacted  upon  the 
employment  opportunities  or  status  of 
those  similarly  situated.  The  sixth  step 
of  the  process  would  have  required  the 
cessation  of  payments  to  any 
discriminatory  organization  which  the 
contractor’s  analysis  determined  to  be 
conferring  a  business  or  professional 
advantage  having  an  employment 
impact. 

11.  Analysis  of  Comments  Received 

During  the  comment  period  ending 
March  24, 1980,  OFCCP  received  an 
unduplicated  count  of  203  comments 
broken  down  into  the  following 
categories  of  commentators:  members  of 
Congress  or  the  Senate,  4;  women’s 
groups,  6;  minority  groups,  2;  public 
interest  groups,  4;  religious  groups,  3; 
service  clubs,  21;  other  clubs,  31;  club 
“industry”  associations,  7;  banks  and 
savings  and  loan  associations,  20;  other 
contractors  and  companies,  15; 
contractor  associations,  7;  state 
agencies,  1;  individuals,  82.  Comments 
OFCCP  considered  as  substantive 
numbered  35  of  the  unduplicated  total. 

Of  the  202  commentators  expressing  an 
opinion  on  the  proposal,  41  supported 
the  proposal,  while  161  opposed  it. 
OFCCP  reviewed  and  considered 
comments  received  after  the  close  of  the 
comment  period,  but  these  are  not 
reflected  in  the  figures  given  above.  The 
major  concerns  raised  in  the  comments 
are  considered  below. 

A.  Justification  for  the  rule.  One  of  the 
most  frequently  expressed  comments  by 
opponents  to  the  proposal  was  the  belief 
that  the  proposal  is  unwarranted.  While 
some  of  these  commentators  agreed  that 
OFCCP  had  a  role  in  prohibiting 
employment  discrimination,  they  argued 
that  the  purpose  of  a  contractor’s 
payment  of  membership  fees  was  not  to 
discriminate  in  employment,  but  to 
further  the  contractor’s  business 
interests. 

But  membership  fees  are  generally 
paid,  to  quote  one  corporate 
commentator,  “as  a  perquisite  and 
adjunct  to  the  company’s  compensation 
program  or  for  business  purposes  to 
contact  officers  [of  other  businesses] 
with  the  understanding  that  the 
membership  will  be  used  for  business 
cultivation  and  direct  business 
purposes.”  It  is  then  reasonable  to 
conclude  that  in  furthering  the  business 
through  membership,  company 
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sponsored  members  further  their  own 
careers  as  well.  It  is  also  reasonable  to 
conclude  that  those  excluded  from 
membership  in  clubs  or  organizations 
used  to  further  the  business  are 
correspondingly  impeded  in  advancing 
their  careers  in  the  same  manner  as 
their  company  sponsored  member 
colleagues.  Evidence  gathered  in  various 
compliance  reviews  by  the  Department 
of  the  Treasury  as  a  contract 
compliance  agency,  testimony  provided 
before  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs, 
and  information  received  by  the 
Department  of  Labor  both  before  and 
after  the  proposal's  publication  provide 
sufficient  cause  for  OFCCP  to  conclude 
that  exclusion  from  contractor 
sponsored  membership  in  a 
discriminatory  private  organization  may 
affect  employment. 

B.  Determining  effects  on 
employment.  The  basis  of  the  proposal 
was  that  employees  provided  with 
contractor  sponsored  membership  in  a 
discriminatory  private  organization 
receive  an  employment  advantage  not 
available  to  employees  excluded  from 
membership  in  the  discriminatory 
organization.  The  analysis  in  proposed 
paragraph  [b],  through  a  progression  of 
steps,  was  intended  to  identify  those 
situations  in  which  membership 
conferred  an  employment  advantage 
leading  to  disparities  in  employment 
opportunities,  status,  compensation,  or 
other  terms  and  conditions  of 
employment. 

Paragraph  (b](4]  would  have  required 
contractors  to  “determine  any  direct  or 
indirect  benehts  received  by  employees 
from  their  membership  in  .  .  . 
exclusionary  clubs  or  organizations 
which  serve  to  enhance  their 
employment  opportunities  or  which  give 
to  them  an  employment  or  professional 
advantage  over  employees  who  are 
excluded  from  such  membership.” 

To  determine  whether  the 
employment  advantage  was 
accompanied  by  actual  disparities  in 
employment  opportunities,  the  proposal 
contained  a  paragraph  (b)(5),  which 
required  the  contractor  to  “compare  the 
promotion  rate,  compensation,  and  other 
job  benefits  of  employees  who  maintain 
contractor  sponsored  membership  in 
.  .  .  exclusionary  clubs  or  organizations 
with  those  of  employees  who  are 
excluded  from  such  clubs  or 
organizations.  .  .  .”  In  paragraph  (b)(6) 
the  contractor,  “upon  determining  that 
there  exists  any  employment  or 
professional  advantage,”  was  to 
“immediately  cease  the  reimbursement 
or  payment  of  membership  fees  for 


participation  in  the  exclusionary  club  or 
organization.” 

In  speaking  of  proposed  paragraph 
(b)(4),  some  commentators  went  to  great 
lengths  to  produce  hypothetical 
situations  for  which  contractors  would 
have  difficulty  determining  whether  the 
club  conferred  an  employment 
advantage.  Few  other  commentators  on 
this  paragraph  spoke  as  much  on  the 
specifics  of  paragraph  (b)(4)  as  on  the 
reasons  employers  pay  membership 
fees.  Some  opponents  of  the  rule  who 
answered  questions  relating  to  why 
contractors  pay  membership  fees  stated 
that  they  do  not  pay  fees  to  confer  any 
employment  advantage  or  to 
discriminate,  but  instead  to  further 
business,  make  contacts,  and  establish 
relationships  with  potential  customers — 
all  activities  which  would  be  likely  to 
have  some  effect  upon  the  contractor 
sponsored  employee’s  opportunities  for 
career  advancement. 

Supporters  of  the  rule  found  fault  with 
proposed  paragraph  (b)(5).  They 
believed  that  the  comparison  of 
promotion  rates,  compensation,  etc. 
required  by  this  paragraph  would  be 
meaningless  because  it  could  not 
consider  the  fact  that  two  employees  of 
unequal  ability  and  perseverance  could 
achieve  the  same  level  of  success — one 
through  contacts  made  at  a 
discriminatory  private  club,  the  other 
through  harder  work  and  greater  talent. 

The  fact  that  one  employee  would 
have  had  to  work  harder  than  the  other 
to  achieve  the  same  level  of  success 
would  indicate  discrimination,  but  such 
discrimination  would  be  hidden  from  the 
analysis  in  paragraph  (b)(5).  Other 
commentators  simply  believed  that  the 
procedure  of  (b)(5)  was  too  complex  to 
be  feasible. 

The  analytical  process  of  paragraph 
(b),  particularly  the  payment  cessation 
requirement  of  (b)(6),  received  criticism 
from  many  commentators  because  of 
their  belief  that  it  presumed  the 
employer  “guilty”  of  employment 
discrimination  without  any  evidence  of 
“guilt.”  Opponents  believed  that  the 
existence  of  the  opportunity  to  continue 
paying  fees  to  discriminatory 
organizations  upon  establishing  that  no 
employment  impact  would  result  was 
insufficient  assurance  that  the  analysis 
raised  no  issue  of  “guilt”  or 
“innocence.” 

As  stated  above,  the  purpose  of  the 
analysis  was  to  provide  a  means  of 
identifying  those  instances  of  fee 
payment  which  conferred  a  business  or 
professional  advantage  having  an  effect 
on  the  employment  opportunities  or 
status  of  similarly  situated  employees. 
OFCCP,  following  the  guidance  provided 
by  the  Department  of  Justice,  had 


concluded  that  such  identification  was 
necessary  to  restrict  the  impact  of  the 
regulation  to  those  situations  where 
employment  was  affected  by  the 
contractor’s  fee  payment  policy. 

Partly  because  of  the  realization  that 
it  is  the  furtherance  of  business  which  is 
at  the  heart  of  fee  payments,  and  partly 
because  of  the  complexities  associated 
with  the  analysis  of  the  proposal, 

OFCCP  has  removed  the  analysis 
process  of  proposed  paragraph  (b),  and 
has  simply  stated  the  conditions  under 
which  a  violation  of  the  Executive  Order 
exists.  The  rule  published  today  also 
ensures  that  “OFCCP  shall  provide  the 
contractor  with  the  opportunity  to 
present  evidence  in  defense  of  its 
actions”  in  implementing  its 
membership  fee  policy. 

C.  Determining  discriminatory 
membership.  Paragraph  (b)  of  the 
proposal  contained  a  provision  that 
required  the  contractor  to  determine 
which,  if  any,  of  the  organizations  to 
which  payments  are  made  maintain 
membership  policies  which  bar,  restrict, 
or  limit  membership  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin. 
Most  of  the  27  commentators  expressing 
opinions  on  this  portion  of  the  proposed 
regulation  were  opposed  to  the 
requirement.  They  believed  either  that 
OFCCP  intended  contractors  to 
“investigate”  private  organizations  or 
that  the  provision  provided  insufficient 
guidance  for  contractors  to  know  what 
was  intended. 

It  was  never  the  intention  of  OFCCP 
that  either  contractors  or  the 
Government  would  conduct 
“investigations”  of  private 
organizations.  Although  the 
determination  procedure  would  have 
been  left  to  contractors,  OFCCP 
envisioned  a  simple  process  in  which 
the  contractor  would  generally 
determine  an  organization’s  membership 
practices  by  requesting  a  policy 
statement  ^m  an  officer  of  the 
organization  or  by  checking  the 
organization’s  by-laws. 

D.  Per  se  violation.  At  the  end  of  the 
preamble  to  the  proposal  appeared  a 
note  stipulating  that  EEOC  disagreed 
with  OFCCP’s  position  regarding  the 
regulation,  and  inviting  “comment  on  the 
alternative  position  which,  under 

§  703(a)(1)  of  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended,  would 
absolutely  prohibit  payment  by 
employers  of  fees  to  such  discriminating 
clubs.” 

Seventeen  commentators  expressed 
opinions  on  the  question  EEOC  raised. 
Although  opposition  to  any  rule  in  this 
area  was  generally  widespread.  15  of 
the  17  commentators  who  specifically 
discussed  the  perse  violation  question 
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supported  EEOC’s  position  that 
contractors’  payments  of  membership 
fees  to  a  discriminatory  organization 
should  be  prohitibed  absolutely.  These 
commentators  viewed  any  contractor 
payment  to  any  discriminatory 
organization  as  abetting  discrimination. 
They  believed  that  any  employee 
excluded  from  contractor  sponsored 
membership  in  a  discriminatory 
organization  would  suffer  diminished 
employment  opportunities  and  status. 

In  its  two  opinions,  however,  the 
Department  of  Justice  advised  the 
Department  of  Labor  that  employment 
discrimination  under  Executive  Order 
11246  does  not  exist  simply  because  a 
contractor  pays  membership  fees  for 
employee  participation  in  a 
discriminatory  organization.  The  1976 
opinion  stated  that  the  Department  of 
Labor  could  not  assume  that  all 
membership  fee  payments  were  made  to 
clubs  to  transact  business  and  make 
business  contacts,  and  that  therefore 
Labor  could  also  not  assume  that 
membership  in  all  clubs  automatically 
affects  promotion  and  advancement 
potential  of  employees.  The  1.977  opinion 
clarified  Justice’s  earlier  position  by 
stating  that  the  Department  of  Labor 
could  assert  that  a  contractor’s  payment 
of  dues  to  a  discriminatory  organization 
violates  Executive  Order  11246  so  long 
as  the  contractor  is  provided  the 
opportunity  to  show  that  its  policy  and 
the  effects  of  its  policy  on  employment 
are  nondiscriminatory.  In  electing  to 
follow  the  advice  of  the  Department  of 
Justice  on  this  issue  of  authority  under 
the  Executive  Order,  OFCCP  in  no  way 
asserts  that  EEOC  is  similarly  limited  in 
interpreting  Title  VII. 

E.  Exemption  of  types  or 
organizations.  The  proposal  provided 
for  no  exemptions  from  the  rule  for 
either  specific  organizations  or 
organizations  of  particular  "types.” 
Among  the  questions  OFCCP  asked  in 
the  preamble  was  whether  any  “types” 
of  organizations  should  be  exempted 
and  how  one  would  characterize  an 
organization  as  being  of  a  particular 
“type”  (for  example,  a  religious  society, 
service  club  or  social  club). 

Most  of  the  comments  advocating 
exemptions  came  from  organizations  or 
their  industry  associations.  Although 
most  of  these  commentators  opposed 
promulgation  of  any  rule,  they 
sometimes  qualified  their  opposition  by 
stating  that  should  OFCCP  finalize  a 
rule  on  membership  fees,  their  type  of 
organization  should  be  exempt  from  the 
rule.  Service  clubs  and  their  members 
were  generally  of  the  opinion  that  no 
connection  between  employment 
opportunity  and  membership  in  a 


-service  club  could  be  shown,  and  that 
the  rule  would  discourage  employers 
from  sponsoring  their  employees  for 
membership.  They  expressed  the 
opinion  that  the  effect  of  the  rule  would 
be  to  diminish  their  memberships 
substantially,  with  resulting  reduction  in 
the  services  the  community  would 
receive.  None  of  the  two  minority  groups 
and  only  one  of  the  six  women’s  groups 
filing  comments  advocated  an 
exemption  for  organizations  established 
to  increase  the  employment 
opportunities  of  women  or  minorities. 

Some  determination  as  to  “type” 
would  be  necessary  to  categorize  what 
kinds  of  organization  should  be  exempt 
from  the  rule.  Few  commentators 
provided  any  guidance  on  how  one 
determines  whether  an  organization  is 
of  a  particular  “type”  other  than  to  say 
that  the  “type”  of  organization  is 
dependent  upon  its  purpose. 

Considering  organizations  as  being  of  a 
particular  “type”  according  to  their 
purpose  rather  than  their  function, 
however,  leaves  unanswered  the 
question  of  what  consideration  should 
be  given  to  the  effect  that  contractor 
sponsored  membership  in  that 
organization  might  have  upon 
employment. 

In  adopting  a  rule  without  exemptions, 
OFCCP  recognizes  that  participation  in 
various  organizations  will  have  varying 
impacts  upon  employment.  Some 
organizations  are  established  primarily 
to  provide  an  environment  in  which  to 
further  business,  and  function  to  do  so. 
Others  are  established  for  nonbusiness 
purposes,  but  have  memberships  and 
activities  which  function  to  further  the 
business  interests  of  their  members. 
Others  have  neither  business  purposes 
nor  functions.  Therefore,  the  rule 
adopted  today  will  not  affect  payments 
made  to  organizations  when  the 
contractor  can  demonstrate  that  no 
effect  upon  employment  results. 

III.  The  Rule  Explained. 

The  rule  adopted  today  is  divided  into 
two  paragraphs.  Paragraph  (a)  requires 
that  the  contractor’s  fee  payment  policy 
be  applied  without  discrimination,  and 
establishes  the  general  principle  that 
payment  of  membership  fees  and  other 
expenses  for  participation  in  a 
discriminatory  private  club  or 
organization  is  a  “a  violation  of 
Executive  Order  11246  except  where  the 
contractor  can  provide  evidence  that 
such  restrictions  or  limitations  do  not 
abridge  the  promotional  opportunities, 
status,  compensation  or  other  terms  and 
conditions  of  employment  of  those  of  its 
employees  barred  from  membership 
because  of  their  race,  color,  religion, 
sex,  or  national  origin.”  The  paragraph 


also  ensures  that  “OFCCP  shall  provide 
the  contractor  with  the  opportunity  to 
present  evidence  in  defense  of  its 
actions.”  Paragraph  (b)  requires  the 
contractor  to  determine  whether  an 
organization  to  which  it  pays  fees 
maintains  a  discriminatory  membership 
policy  or  practice. 

A.  Principle  of  the  Rule.  Paragraph 
(a)(1)  requires  that  the  contractor 
administer  its  policy  or  practice  of 
paying  membership  fees  or  other 
expenses  for  employee  participation  in 
private  clubs  or  organizations  without 
regard  to  the  race,  color,  religion,  sex,  or 
national  origin  of  employees.  This 
paragraph  merely  applies  the  existing 
nondiscrimination  requirements  of 
Section  202(1)  of  the  Executive  Order  to 
the  specific  policy  or  practice  of  paying 
membership  fees. 

Paragraph  (a)(2)  establishes  that 
“payment  or  reimbursement  by 
contractors  of  membership  fees  and 
other  expenses  for  participation  by  their 
employees  in  a  private  club  or 
organization  which  bars,  restricts  or 
limits  its  membership  on  the  basis  of 
race,  color,  religion,  sex,  or  national 
origin  constitutes  a  violation  of 
Executive  Order  11246  except  where  the 
contractor  can  provide  evidence  that 
such  restrictions  or  limitations  do  not 
abridge  the  promotional  opportunities, 
status,  compensation  or  other  terms  and 
conditions  of  employment  of  those  of  its 
employees  barred  from  membership 
because  of  their  race,  color,  religion, 
sex,  or  national  origin.”  The  paragraph 
also  ensures  that  “OFCCP  shall  provide 
the  contractor  with  the  opportunity  to 
present  evidence  in  defense  of  its 
actions.” 

As  has  been  discussed  above, 

OFCCP’s  assertion  of  violation  arises 
from  the  conclusion  that  contractors  pay 
membership  fees  and  other  expenses 
either  to  further  the  interests  of  the 
business  or  to  provide  benefits  to 
employees,  and  that  both  types  of 
actions  have  employment  effects.  The 
interests  of  the  business  may  be 
furthered  by  the  use  of  a  club  or 
organization  in  activities  such  as  the 
following:  Use  of  a  club  to  confer  with, 
transact  business  with,  or  entertain 
clients;  use  of  a  club  to  hold  business 
meetings  and  company  functions:  use  of 
the  social  activities  of  an  organization  to 
establish  and  maintain  contacts  on 
behalf  of  the  contractor;  or  participation 
in  activities  of  the  organization  to 
enhance  the  goodwill  of  the  employer 
within  the  community. 

Although  not  all  employment  benefits 
automatically  affect  one’s  employment 
opportunities,  compensation,  status,  or 
other  terms  and  conditions  of 
employment,  some  benefits  are  career 
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enhancing.  A  career  enhancing  benefit  is 
one  which  may  advance  the  career  or 
business  interests  of  the  employee, 
including  meeting  with  members  of  the 
employee's  profession  or  business, 
participating  in  activities  which  provide 
information  on  business  related  or 
professional  fields  (such  as  lectures  on 
the  employee’s  profession  or  on  local 
business  or  the  economy),  or 
participating  in  activities  designed  to 
improve  the  employment  or  career 
opportunities  of  the  employee  (such  as 
use  of  job  banks,  directories,  libraries, 
etc.  and  participation  in  job  seminars). 

OFCCP  does  not  expect,  however, 
that  membership  in  every  club  or 
organization  will  automatically  abridge 
the  terms  and  conditions  of  employment 
of  employees  or  applicants  excluded 
from  membership.  Therefore,  the 
contractor  is  afforded  the  opportunity  to 
provide  evidence  that  no  effect  has 
resulted.  In  determining  the  adequacy  of 
the  contractor’s  demonstration  of  no 
effect,  OFCCP  will  review  any  evidence 
the  contractor  may  present,  and 
compare  this  evidence  against  its  own 
analyses  for  adverse  impact,  disparate 
treatment,  or  other  evidence  of 
employment  effect. 

B.  Consideration  of  terms.  Much  of  the 
controversy  arising  over  the  proposed 
regulation  surrounded  the  interpretation 
of  terms,  particularly  those  relating  to 
membership  and  requirements  placed 
upon  contractors.  Therefore,  several  of 
the  key  terms  are  described  here  to 
provide  guidance. 

1.  Membership  fees  and  other 
expenses.  Although  the  rule  is  often 
discussed  as  affecting  membership  fees, 
expenses  other  than  the  fees  themselves 
are  covered.  Membership  fees  are  those 
expenses  levied  by  a  club  or 
organization  for  the  privilege  of 
association  through  membership.  Other 
expenses  are  expenses  incurred 
incidental  to  membership  and  which  are 
paid  or  reimbursed  by  the  employer. 
Generally  such  expenses  include 
entertainment  expenses,  facility  usage 
fees,  tuition  for  organization  sponsored 
courses  or  training,  admission  and  event 
participation  fees,  and  convention 
registration  and  associated  convention 
or  meeting  expenses.  Expenses  the 
employee  pays  on  his  or  her  own  behalf 
are  not  other  expenses  covered  by  this 
regulation. 

2.  Discriminatory  private  club  or 
organization.  A  discriminatory  private 
club  or  organization  is  one  which  “bars. 


restricts  or  limits  its  membership  on  the 
basis  of  race,  color,  religion,  sex,  or 
national  origin.’’  Such  restrictions  may 
arise  either  from  the  organization’s 
policy  or  practice. 

Policytaeans  a  written  statement  (in 
the  by-laws,  for  example)  or  verbal 
agreement  among  the  membership  by 
which  members  and  officers  of  the 
organization  determine  who  is  eligible 
for  membership.  Practice  means  a 
method  of  operating  the  club,  including 
verbal  agreements  among  the  members 
or  tradition  recognized  by  the  members, 
which  has  the  effect  of  determining  who 
is  eligible  for  membership. 

Universal  eligibility  for  membership  is 
not  a  criterion  for  considering  a  club  or 
organization  as  nondiscriminatory. 

Clubs  or  organizations  which  select 
members  according  to  any  criterion 
other  than  race,  color,  religion,  sex,  or 
national  origin  are  not  considered 
discriminatory  for  the  purposes  of  this 
regulation.  For  example,  an  organization 
which  requires  candidates  for 
membership  to  receive  a  certain 
minimum  level  of  income  or  to  have 
attained  a  certain  standard  of 
professional  achievement  is  not 
considered  discriminatory  solely  on  the 
basis  of  these  membership  criteria. 

A  nondiscriminatory  club  or 
organization  need  not  necessarily  make 
all  of  its  facilities  available  to  all  of  its 
members.  For  example,  athletic  clubs 
would  not  be  discriminatory  if  they 
maintained  separate  locker  rooms, 
lodgings,  and  exercise  facilities  for  men 
and  women. 

B.  Determining  nondiscrimination  of 
membership  policies.  As  paragraph  (b) 
of  the  rule  states,  “the  contractor  has  the 
responsibility  of  determining  whether 
the  club  or  organization  restricts 
membership  on  the  basis  of  race,  color, 
religion,  sex,  or  national  origin.  The 
contractor  may  make  separate 
determinations  for  different  chapters  of 
an  organization,  and  where  it  does  so, 
may  limit  any  necessary  corrective 
action  to  the  particular  chapters  which 
observe  discriminatory  membership 
policies  and  practices.” 

Although  OFCCP  prescribes  no 
procedure  for  complying  with  the  rule, 
the  contractor  may  find  it  most  efficient 
to  place  the  responsibility  for 
determining  the  membership  p^'^icies  of 
an  organization  to  which  the  payment  of 
fees  and  expenses  is  contemplated  with 
the  management  official  who  authorizes 
the  expenditure.  The  determination  may 


be  based  upon  certification  from  an 
officer  of  the  club,  from  an  examination 
of  the  organization’s  by-laws,  or  from 
any  other  evidence  that  enables  the 
contractor  to  determine  the 
organization’s  membership  policies  and 
practices  in  accordance  with  the  rule. 

Unless  the  contractor  receives 
indications  of  a  change  in  the 
membership  policies  or  practices  of  a 
given  club  or  organization,  the 
determination  of  an  organization’s  or 
club’s  membership  policies  need  be 
made  only  once  to  cover  payments  of 
fees  for  all  eligible  employees  to 
participate  in  that  club  or  organization. 
(Of  course,  the  contractor  may  elect  to 
make  determinations  more  than  once, 
such  as  annually  or  in  advance  of 
paying  each  employee’s  fees  for 
participation  in  that  club  or 
organization.)  OFCCP  may  verify  that 
the  determination  for  each  club  or 
organization  is  both  correct  and  current 
by  contacting  the  club  on  its  own. 

IV.  Expected  Impact  of  the  Rule 

In  the  preamble  to  the  proposed 
regulation,  OFCCP  asked  several 
questions  relating  to  how  widespread 
the  practice  of  paying  membership  fees 
is  and  what  the  likely  impact  of  a  rule 
on  membership  fees  would  be.  No 
commentator  answered  these  questions 
with  sufficient  useful  information  to 
allow  OFCCP  to  make  more  than  rough 
estimates  of  the  extent  of  the  practice  of 
paying  membership  fees  or  the  costs  to 
contractors  of  complying  with  the  rule. 
Only  one  commentator  expressed  an 
opinion  which  attempted  to  judge  the 
actual  costs  of  the  rule  as  proposed. 
Some  commentators  argued  that  a 
regulatory  analysis  should  be 
conducted. 

With  deletion  of  the  analysis 
procedure  contained  in  the  proposal,  the 
rule  published  today  imposes  only 
incidental  new  requirements  upon 
contractors.  The  actions  required  to 
comply  with  the  rule  can  be  conducted 
coincidental  to  the  contractor’s 
established  procedure  for  authorizing 
expenditures  for  membership  fees  and 
other  expenses.  The  Department  has 
therefore  determined  that  no  regulatory 
analysis  is  necessary. 

This  document  was  prepared  by 
OFCCP’s  Division  of  Program  Policy 
under  the  direction  and  control  of 
Weldon  J.  Rougeau,  Director,  O^ice  of 
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Federal  Contract  Compliance  Programs. 
Staff  from  the  Office  of  the  Solicitor 
provided  assistance. 

Accordingly,  a  new  §  60-1.11  is  added 
to  Part  60-1,  Title  41,  Code  of  Federal 
Regulations,  as  set  forth  below  to  take 
effect  February  17, 1981. 

Dated;  January  13, 1981  at  Washington, 

D.C. 

Ray  Marshall, 

Secretary  of  Labor. 

Donald  Elisburg, 

Assistant  Secretary,  Employment  Standards 
Administration. 

Weldon  J.  Rougeau, 

Director,  OFCCP. 

§  60-1.1 1  Payment  or  reimbursement  of 
membership  fees  and  other  expenses  to 
private  ciubs. 

(a) (1)  A  contractor  which  maintains  a 
policy  or  practice  of  paying  membership 
fees  or  other  expenses  for  employee 
participation  in  private  ciubs  or 
organizations  shall  ensure  that  the 
policy  or  practice  is  administered 
without  regard  to  the  race,  color, 
religion,  sex,  or  national  origin  of 
employees. 

(2)  Payment  or  reimbursement  by 
contractors  of  membership  fees  and 
other  expenses  for  participation  by  their 
employees  in  a  private  club  or 
organization  which  bars,  restricts  or 
limits  its  membership  on  the  basis  of 
race,  color,  sex,  religion,  or  national 
origin  constitutes  a  violation  of 
Executive  Order  11246  except  where  the 
contractor  can  provide  evidence  that 
such  restrictions  or  limitations  do  not 
abridge  the  promotional  opportunities, 
status,  compensation  or  other  terms  and 
conditions  of  employment  of  those  of  its 
employees  barred  from  membership 
because  of  their  race,  color,  religion, 
sex,  or  national  origin.  OFCCP  shall 
provide  the  contractor  with  the 
opportunity  to  present  evidence  in 
defense  of  its  actions. 

(b)  The  contractor  has  the 
responsibility  of  determining  whether 
the  club  or  organization  restricts 
membership  on  the  basis  of  race,  color, 
religion,  sex,  or  national  origin.  The 
contractor  may  make  separate 
determinations  for  different  chapters  of 
an  organization,  and  where  it  does  so, 
may  limit  any  necessary  corrective 
action  to  the  particular  chapters  which 
observe  discriminatory  membership 
policies  and  practices. 

|FR  Doc.  81-1597  Filed  1-15-81: 8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2,  and  90 

[PR  Docket  No.  79-338;  RM-3470;  FCC  80- 
753] 

Temporary  Licensing  for  Multiple 
Licensed  Mobile  Relay  Systems 
Operating  in  the  Business  Radio 
Service  in  the  450-470  MHz  Band 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule  (order). 

summary:  The  Conunission  adopts  an 
order  denying  the  Petition  for  limited 
reconsideration  filed  by  the  General 
Electric  Company  to  delay  the 
implementation  date  of  a  temporary 
licensing  procedure  available  to  some 
users  in  the  Business  Radio  Service.  The 
Commission  further  provides  for  an 
interim  form  to  be  used  for  this 
procedure  due  to  the  temporary 
unavailability  of  Form  572,  the 
temporary  licensing  form. 

EFFECTIVE  DATE:  December  29, 1980. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gay  Ludington,  Private  Radio  Bureau, 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of  Parts  1, 
2,  and  90  of  the  Commission's  rules  and 
regulations  to  implement  a  system  of 
temporary  licensing  for  multiple 
licensed  mobile  relay  systems  operating 
in  the  Business  Radio  Service  in  the  450- 
470  MHz  band,  PR  Docket  No.  79-338, 
RM-3470. 

Order 

Adopted:  December  18, 1980. 

Released:  December  29, 1980. 

By  the  Commission:  Commissioners 
Quello  and  Jones  absent. 

1.  We  have  before  us  a  petition  filed 
by  the  General  Electric  Co.  (GE)  to 
reconsider  the  decision  we  took  in  our 
Report  and  Order  in  this  proceeding  to 
create  a  temporary  licensing  system  for 
some  users  in  the  Business  Radio 
Service.* 

2.  The  gist  of  the  GE  petition  is  that 
the  effective  date  of  the  rules  adopted  in 
the  Report  and  Order  should  be  delayed 
from  January  1, 1981,  to  March  4, 1981. 

3.  In  support  GE  has  expressed 
concern  that  the  proposed  change  will 
have  adverse  repercussions  on  the 
highly  competitive  equipment 
marketplace,  because  it  will  necessitate 


'  See  Report  and  Order,  Docket  No.  79-338,  FCC 
80-487,  adopted  August  1, 1980,  released  September 
4. 1980. 
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major  changes  in  the  way  GE  and  some 
other  radio  equipment  manufacturers 
market  their  products.  GE  contends  that 
most  dealers  presently  do  not  maintain 
an  inventory  to  enable  them  to  sell  radio 
equipment  off  the  shelf.  Instead,  the 
dealer  orders  the  necessary  radio 
equipment  from  the  manufacturer  who 
'then  assembles  and  delivers  it  to  the 
dealer.  The  lag  time  has  historically 
coincided  with  the  time  between 
application  submission  and  license  grant 
and  arrangements  have  usually  been 
made  to  have  the  equipment  delivered 
to  the  dealer  about  the  same  time  that  a 
license  is  issued  to  the  user.  The  new 
licensing  procedure,  however,  will 
eliminate  this  delay.  Dealers  will  be 
faced  with  a  demand  from  customers  to 
purchase  and  install  equipment 
immediately.  GE  contends  that  such  a 
change  in  customer  demand 
characteristics  will  require  dealers  to 
stock  inventory  in  order  to  remain 
competitive  and  thus  may  require  local 
dealers  to  procure  financing  to  purchase 
equipment,  insurance,  rent  storage 
space,  etc.  GE  therefore  requests  we 
delay  implementation  of  our  new  rules 
to  provide  a  longer  period  of  time  for 
manufacturers  and  dealers  to  alter  or 
adjust  their  marketing  procedures  to 
assimilate  this  change. 

4.  We  have  considered  GE’s 
arguments.  The  issues  it  raises  are 
merely  reiterations  of  its  earlier 
arguments  in  this  proceeding  and  were 
considered  and  disposed  of  in  our 
Report  and  Order.*  GE  has  presented  no 
new  evidence  or  arguments  in  its 
Petition  for  Reconsideration  to  support 
its  request,  and  has  essentially  restated 
the  position  it  took  in  its  comments  in 
the  earlier  phase  of  this  proceeding.  GE 
does  not  contend  there  has  been  any 
change  of  conditions  or  circumstances 
which  requires  our  reconsideration  of 
these  matters.  Accordingly,  there  is  no 
apparent  basis  for  reconsideration 
action.® 

5.  In  view  of  the  foregoing,  it  is 
ordered  that  General  Electric  Co.’s 
petition  for  reconsideration  is  denied. 

6.  The  form  originally  designated  for 
use  in  this  temporary  licensing  program 
will  not  be  available  on  January  1, 1981, 
the  effective  date  of  the  rules.  We  have, 
however,  developed  an  interim 
procedure  utilizing  an  existing  form,  a 
copy  of  the  submitted  FCC  Form  400, 
that  does  not  require  the  submission  of 
any  additional  information.  This  interim 
procedure  was  described  in  a  Public 
Notice  issued  on  December  8, 1980, 
attached  as  an  Appendix  to  this  order. 


’/(/.,  at  paragraphs  12-13. 
’See  47  CFR  1.429. 
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7.  Therefore,  it  is  further  ordered.  That 
until  FCC  Form  572  is  available,  eligible 
applicants  may  obtain  temporary 
permits  by  following  the  interim 
procedure  set  out  in  the  attached 
Appendix  below.  This  interim  procedure 
shall  be  effective  January  1, 1981.  It  is 
determined  that  30  days  notice  is  not 
required  for  the  adoption  of  this  interim 

»  procedure  because  it  is  of  a  procedural 
nature;  it  conforms  with  existing  policy; 
and  expedited  implementation  is 
required  in  the  public  interest. 

8.  The  Secretary  shall  cause  this  order 
to  be  published  in  the  Federal  Register. 
Federal  Communications  Commission. 

William  ].  Tricarico, 

Secretary. 

Appendix 

FCC  Form  572  Temporarily  Unavailable; 
FCC  Provides  Interim  Procedure  To 
Allow  Implementation  of  Temporary 
Licensing  System  in  the  Business  Radio 
Service  on  January  1, 1981,  as 
Scheduled. 

December  8, 1980 

On  September  4, 1980,  the  FCC 
released  a  Report  and  Order  in  PR 
Docket  79-338  which  created  a  system 
of  temporary  licensing  for  add-on  users 
of  existing  multiple  licensed  shared 
stations  in  the  Business  Radio  Service 
(for  example,  a  community  repeater,  or  a 
radio  or  wireline  controlled  shared  base 
station  facility)  in  the  frequency  bands 
30-50  MHz,  150-170  MHz  and  450-470 
MHz.  The  program  becomes  effective 
January  1, 1981.  However,  due  to 
processing  delays,  the  temporary  permit 
form  itself  will  not  be  available  on 
January  1, 1981.  We  are  aware  that 
manufacturers  and  equipment  dealers 
alike  have  relied  on  the  January  1 
effective  date  in  their  planning  and 
production  schedules.  The  Commission 
has  therefore  provided  for  an  interim 
“form”  which  will  substitute  for  the 
temporary  permit  form  (#572)  until  it 
becomes  available. 

Applicants  in  the  Business  Radio 
Service  eligible  to  use  the  temporary 
licensing  system  when  it  begins  on 
January  1, 1981,  may  use  as  a  substitute 
for  the  temporary  permit  the  Form  400 
work  sheet,  or  a  photo  copy  or  other 
duplicate  of  the  completed  FCC  Form 
400  being  used  to  apply  for  Commission 
authorization.  This  copy  should  be 
signed,  dated  and  posted  at  every 
control  point  or  station  covered  by  the 
application.  Do  not  mail  the  copy  to  the 
FCC. 

We  caution  applicants  who  use  the 
temporary  licensing  system  that 
eligibility  provisions  remain  the  same  as 
outlined  in  the  Report  and  Order. 


(1)  Applicants  may  use  a  copy  of  a 
completed  Form  400  as  an  interim 
temporary  permit  only  if  he  or  she  wants 
to  operate  on  an  existing  licensed 
facility  in  the  30-50  MHz,  150-170  MHz, 
or  450-470  MHz  band  while  the  original 
Form  400  is  being  processed  by  the 
Federal  Communications  Commission. 

(2)  An  applicant  may  not  be 
temporarily  licensed  under  this  system  if 
he  or  she  operates  an  individual  non- 
shared  station. 

(3)  An  applicant  will  not  qualify  for  a 
temporary  permit  until  he  or  she  has 
complied  with  frequency  coordination 
requirements  under  Section  90.175  of  the 
FCC  rules. 

(4)  The  applicant  must  certify  that  he 
or  she: 

(a)  is  not  a  representative  of  a  foreign 
government: 

(b)  is  eligible  in  the  Business  Radio 
Service  under  Section  90.75  of  the  FCC 
Rules; 

(c)  has  not  had  a  license  denied  or 
revoked  by  the  FCC; 

(d)  is  not  the  subject  of  legal  action 
concerning  the  operation  of  a  radio 
station; 

(e)  has  mailed  a  completed  Form  400 
to  the  FCC; 

(f)  has  complied  with  the  frequency 
coordination  requirements  under 
Section  90.175  of  the  FCC  rules. 

The  applicant  must  clearly  label  the 
copied  Form  400  as  a  “Temporary  permit 
to  operate  a  business  radio  station"  in 
the  space  marked  “Special  Conditions.” 
Also,  the  applicant  will  construct  a 
temporary  call  sign  consisting  of  the 
letters  “V^”  plus  his  or  here  local 
business  telephone  number,  and  will  use 
that  call  sign  until  a  permanent  call  sign 
is  assigned  by  the  FCC.  The  temporary 
call  sign  should  be  written  in  the  space 
marked  “call  sign”  on  the  copied  Form 
400. 

This  interim  procedure  will  be  valid 
only  so  long  as  the  temporary  permit 
Form  572  is  unavailable.  A  Public  Notice 
will  be  issued  when  the  form  is 
available. 

|FR  Doc.  80-1618  Filed  1-15-81;  8:45  am| 
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47  CFR  Part  73 

[Docket  No.  20642;  FCC  80-725] 

Radio  Broadcast  Services;  Ciear 
Channel  Broadcasting  in  the  Standard 
Broadcast  Band 

agency:  Federal  Communications 
Commission. 

action:  Final  rule  (Memorandum 
Opinion  and  Order.) 


SUMMARY:  This  action  addresses 
petitions  for  reconsideration  of  the 
Report  and  Order  in  Docket  No.  20642, 
Clear  Channel  Broadcasting  in  the  AM 
Broadcast  Band.  Petitions  for 
reconsideration  filed  by  Great  Southern 
Broadcasting  Company,  Inc.,  KBMR 
Radio,  Inc.,  Peidmont  Broadcasting 
Company,  Inc.,  National  Black  Media 
Coalition,  American  Broadcasting 
Companies,  Inc.,  Midwest  Television, 

Inc.,  and  Midwest  Radio-Television, 

Inc.,  are  denied.  Section  73.37(e)(2)  of 
the  Commission's  rules  is  amended  in 
response  to  the  petition  of  Clear 
Channel  Broadcasting  Service,  which 
petition  is  otherwise  denied. 

EFFECTIVE  DATE:  January  26, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Molly  Pauker,  Broadcast  Bureau,  (202) 
632-6302;  or  Gary  Stanford,  Broadcast 
Bureau,  (202)  632-9660. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  Clear  Channel 
Broadcasting  in  the  Standard  Broadcast 
Band,  Docket  No.  20642. 

Memorandum  Opinion  and  Order 

Adopted:  December  4, 1980. 

Released:  December  22, 1980. 

By  the  Commission:  Commissioner 
Quello  concurring  in  the  result. 

1.  Before  the  Commission  are  several 
petitions  for  reconsideration  of  the 
Report  and  Order  in  Docket  No.  20642, 
Clear  Channel  Broadcasting  in  the  AM 
Band,  45  FR  43172,  published  June  26, 
1980.  Petitioners  are  Great  Southern 
Broadcasting  Company,  Inc.,  licensee  of 
Station  WAMB,  Donalson,  Tennessee 
(“WAMB”):  KBMR  Radio,  Inc.,  licensee 
of  Station  KERR,  Poison,  Montana 
(“KERR”):  Piedmont  Broadcasting 
Company,  Inc.,  licensee  of  Station 
WSPF,  Hickory,  North  Carolina 
(“WSPF’);  National  Black  Media 
Coalition  (“NBMC”),  American 
Broadcasting  Companies,  Inc.  (“ABC”); 
Clear  Channel  Broadcasting  Service 
(“CCBS”):  Midwest  Television,  Inc., 
licensee  of  Station  KFMB,  San  Diego, 
California  (“KFMB”);  and  Midwest 
Radio-Television,  Inc.,  licensee  of 
Station  WCCO,  Minneapolis.  Minnesota 
(“WCeO”).* 

2.  The  City  of  New  York  Municipal 
Broadcasting  System,  licensee  of  Station 
WNYC  (“WNYC”),  fded  comments 
addressing  issues  raised  in  WCCO’s 
Petition  II.  WCCO  filed  a  reply  to 
WNYC’s  comments.  These  are  discussed 


'  WCCO  filed  a  petition  to  stay  acceptance  of 
applications  on  820  kHz.  as  well  as  three  petitions 
for  reconsideration.  All  are  addressed  infra,  and  are 
referred  to  as  "WCCO  Petition  1, 11  or  III." 
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in  paragraphs  29  and  31,  infra. 

Association  for  Broadcast  Engineering 
Standards,  Inc.  ("ABES”),  filed  a 
statement  in  reponse  to  the  petitions  for 
reconsideration  of  WSPF,  WAMB, 

KBMR,  CCBS,  ABC  and  NBMC.  ABES’ 
views  are  noted,  infra,  in  connection 
with  consideration  of  each  of  the  subject 
petitions.  Southern  California 
Broadcasting  Company,  licensee  of 
Station  KIEV,  Glendale,  California 
(“KIEV”),  filed  a  comment  opposing 
CCBS’s  petition  (see  paragraphs  21 
through  23,  infra]  and  also  urging  denial 
of  the  other  petitions  for 
reconsideration. 

I.  Petitions  of  WAMB,  KBMR,  WSPF 

3.  Petitioners  seek  reconsideration  of 
paragraphs  69  and  70  of  the  Report  and 
Order,  re  nting  to  the  daytime  (ground 
wave)  interference  protection  required 
to  be  afforded  to  Class  I-A  stations. 
Petitioners  note  that  at  paragraph  32  of 
the  Further  Notice  of  Proposed  Rule 
Making  in  this  proceeding,  44  FR  4502, 

70  F.C.C.  2d  1077  (1978),  the  Commission 
proposed  to  reduce  the  daytime 
interference  protection  afforded  to  Class 
I-A  stations  from  the  0.1  mV/m  contour 
to  the  0.5  mV/m  contour.  In  the  Report 
and  Order,  however,  the  Commission 
chose  not  to  do  so,  in  reliance  upon 
three  assumptions:  (1)  Generally,  the 
controlling  factor  in  the  placement  of 
any  new  unlimited-time  Class  II  stations 
on  the  Class  I-A  channels  would  be  the 
need  to  protect  the  dominant  station's 
0.5  mV/m  50%  sky  wave  contour,  rather 
than  the  Class  I  station’s  daytime 
contour;  (2)  the  proposed  reduction  in 
daytime  interference  protection  would 
affect  the  placement  of  daytime-only 
stations  on  Class  I  channels,  but  action 
on  applications  for  those  stations  have 
been  deferred  for  the  present;  and  (3) 
the  question  of  daytime-only  stations 
concerns  Class  I-B  stations  as  well  as 
the  Class  I-As,  but  limits  on  Class  I-B 
service  areas  are  beyond  the  scope  of 
this  proceeding,  and  the  issue  of 
reduction  of  daytime  interference 
protection  for  Class  I  stations  would  be 
more  appropriately  addressed  in  a 
separate  proceeding  focused  specifically 
un  that  question.  See  Report  and  Order, 
paragraphs  69  and  70,  45  FR  at  43181. 

4.  Petitioners  claim  that  the  degree  of 
daytime  protection  afforded  the  Class  I 
station  by  unlimited  time  co-channel 
Class  II  stations  has  significant  effects 
on  the  operation  of  the  Class  II  station. 
Pursuant  to  §  73.187  of  the  Commission’s 
rules,  a  Class  II  station  has  the 
obligation  of  protecting  the  co-channel 
Class  I  station’s  0.1  mV/m  ground  wave 
contour  during  critical  hours,  that  is,  two 
hours  after  local  sunrise  or  two  hours 
before  local  sunset.  Under  these 


provisions,  a  Class  II  station  can  operate 
in  three  different  modes  during  different 
times  of  the  day:  a  high  power  (as  much 
as  50  kW)  during  daytime  hours;  a  low 
power  operation  to  protect  the  requisite 
skywave  contours  at  night;  and  an 
intermediate  power  to  protect  the 
dominant  station’s  ground  wave  contour 
during  critical  hours.  Petitioners  argue 
that  decreasing  the  ground  wave 
protection  afforded  Class  I  stations 
would  permit  Class  II  stations  to  operate 
at  a  higher  power  during  critical  hours, 
perhaps  in  the  same  mode  as  its  daytime 
operation.  Thus,  the  operation  of  a  Class 
II  station  would  be  simplified. 

5.  ABES  supports  the  present  0.1  mV/ 
m  protection  level,  contending  that 
maintenance  of  0.1  mV/m  groundwave 
protection  will  not  inhibit  additional 
unlimited-time  Class  II  stations.  In 
addition,  ABES  argues  that  the  benefits 
from  daytime  Class  I-A  service  between 
the  0.5  mV/m  and  0.1  mV/m  contours,  to 
rural  residents  and  highway  travelers,  in 
particular,  outweigh  whatever  benefits 
woud  be  derived  from  reducing  daytime 
protection  of  Class  I  stations  to  the  0.5 
mV/m  contour. 

6.  It  appears  that  petitioners  have 
raised  adequate  grounds  for 
reconsideration  of  our  determination  not 
to  reduce  the  level  of  ground  wave 
protection  afforded  Class  I  stations.  In 
fact,  a  reduction  in  the  Class  I  daytime 
contour  protection  level  would  increase 
the  primary  service  areas  of  some  Class 
II  stations  during  critical  hours,  but  that 
increase  in  the  Class  II  station’s  service 
area  would  come  at  the  cost  of  a 
decrease  in  the  Class  1  station’s  service 
area.  However,  upon  reconsideration, 
we  remain  of  the  opinion  that  it  would 
be  inappropriate  to  resolve  this  conflict 
within  the  confines  of  this  proceeding. 

As  previously  noted,  this  proceeding 
involves  Class  I-A  stations  only,  but  the 
daytime  interference  standards  affect 
Class  I-B  stations  as  well.  We  could  not 
summarily  amend  the  rules  with  regard 
to  Class  1-B  stations  without  benefit  of 
notice  and  comment,  and  we  do  not 
believe  that  it  would  be  appropriate  to 
add  to  the  already  complicated  AM 
protection  rules  with  different  daytime 
standards  for  Class  I-A  and  Class  I-B 
stations.  Rather,  the  better  course  would 
be  institution  of  a  new  rule  making 
proceeding  looking  to  the  modification 
of  those  rules  for  all  Class  I  stations. 

7.  Accordingly,  upon  reconsideration, 
the  conclusions  of  our  Report  and  Order 
in  Docket  No.  20642  regarding  daytime 
interference  protection  afforded  Class 
I-A  stations  are  affirmed.  However,  the 
petitions  for  reconsideration  filed  by 
WAMB,  KBMR  and  WSPF  will  be 
treated  as  petitions  for  rule  making;  and 
we  shall  proceed  as  expeditiously  as 
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possible  to  develop  a  Notice  of  Proposed 
Rule  Making  on  the  subject  of  daytime 
interference  protection  required  to  be 
afforded  to  all  Class  I  stations. 

U.  Petition  of  NBMC 

8.  NBMC  asks  the  Commission  to 
reconsider  its  intent  to  consider  well- 
founded  requests  for  waivers  of  the 
requirements  of  §  73.37(e)(2)  of  the 
Rules.  See  Report  and  Order,  paragraph 
72,  45  FR,  at  43181,  published  June  26, 
1980.  NBMC  urges  that  the  Commission 
not  accept  requests  for  waivers  of  this 
section,  arguing  that  this  would 
substantially  dilute  the  effect  of  the 
preference  afforded  to  minority-owned 
and  noncommercial  applicants  by  the 
Report  and  Order.  Additionally,  NBMC 
asks  that  the  Commission  grant  a  strong 
preference  to  minority  applicants  in 
comparative  hearings  against  other 
applicants  for  the  new  Class  II  stations 
on  Class  I-A  channels.  In  support, 

NBMC  alleges  that  such  a  preference 
could  enhance  the  availability  of  funds 
for  minority  applicants  and  might 
discourage  non-minority  applications, 
thus  obviating  the  need  for  comparative 
hearings  altogether,  in  some  instances. 
NBMC  cites  the  recent  decision  of  the 
Supreme  Court  in  Fullilove  v.  Klutznick, 
U.S.  78-1007,  decided  July  2, 1980  (48 
U.S.L.W.  4979),  as  an  intervening 
development  which  broadens  the 
Commission’s  discretion  in  the  area  of 
minority  ownership  policies. 

9.  NBMC  correctly  states  that  the 
criteria  in  §  73.37(e)(2)  were  designed  to 
facilitate  our  primary  objectives  in  this 
proceeding;  provision  of  additional  AM 
spectrum  for  minority-owned  and 
noncommercial  applicants,  as  well  as 
applicants  who  would  provide  first  or 
second  local  primary  nighttime  service. 
However,  NBMC  is  incorrect  in  its 
further  assumption  that  because  no 
other  equally  meritorious  service 
objective  has  been  suggested  to  date,  no 
other  will  ever  be.  Purely  as  a  matter  of 
logic,  it  must  be  acknowledged  that 
there  could  arise  a  desirable  use  of  this 
additional  spectrum  space  not 
heretofore  considered.  We  are  not 
prepared  now  to  close  the  door  to  every 
other  possible  applicant,  however 
worthy,  by  refusing  even  to  consider 
applications  for  waiver  of  the 

§  73.37(e)(2)  criteria. 

10.  Moreover,  we  would  be  legally 
constrained  to  consider  the  merits  of 
waiver  requests  for  other  possible  uses. 
Storer  v.  United  States,  351  U.S.  192, 100 
L.  Ed.  1081,  76  S.  Ct.  763  (1956),  holds 
that  the  Communications  Act  requires 
the  Commission  to  afford  a  hearing  to 
an  applicant  with  a  well-founded 
request  for  a  waiver  of  the  rules.  That 
principle,  announced  in  the  context  of 
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the  prohibition  against  multiple 
ownership,  applies  here,  as  well.  The 
Court  has  told  us  that  we  must  be 
willing  to  consider  waiving  our  rules  for 
nonconforming  proposals  which 
nevertheless  may  be  found  to  serve  the 
public  interest.  See  WAIT  Radio  v. 

F.C.C.,  418  F.  2d  1153  (D.C.  Cir.  1969). 

11.  NBMC  next  argues  that  the 
assignment  of  a  strong  preference  to 
minority  applications  on  the  Class  I-A 
channels  would  stimulate  minority 
applications  and  funding  therefor,  as 
well  as  possible  discourage  nonminority 
applications  and  thereby  reduce  the 
necessity  for  comparative  hearings  in 
some  instances.  In  opposition,  ABES 
argues  that  NBMC’s  proposal  goes 
beyond  the  scope  of  the  instant 
proceeding,  and  raises  constitutional 
issues  which  require  most  serious 
consideration. 

12.  We  believe  that  it  would  not  be 
appropriate  for  us  to  take  up  issues 
which  relate  to  the  conduct  of 
comparative  hearings  in  the  instant 
proceeding.  We  have  taken  note  of  the 
FuIIilove  opinion,  and,  while  we  find  its 
teachings  valuable,  we  do  not  think  it 
mandates  any  change  in  the  approach 
taken  here.  It  would  appear  to  be  more 
useful  for  NBMC’s  suggestion  to  be 
taken  up  in  connection  with  a 
proceeding  specifically  designed  to 
address  our  comparative  criteria,  in 
which  the  comments  of  all  interested 
parties  could  be  elicited  and  due  note 
taken  of  the  FuIIilove  case,  as  well  as 
TV-9  Inc.  V.  F.C.C..  495  F.  2d  929  (D.C. 
Cir.  1973)  and  Garrett  v.  F.C.C.,  513  F.  2d 
1063  (D.C.  Cir.  1975),  in  which  the  court 
has  instructed  the  Commission 
regarding  its  minority  ownership 
policies. 

III.  Petition  of  ABC 

13.  ABC  urges  the  Commission  to 
reconsider  paragraph  84  of  the  Report 
and  Order  and  decline  to  grant  interim 
authorizations  for  limited-time  stations 
to  operate  at  night  until  such  time  as  it 
has  balanced  the  desirability  of 
increased  operations  by  limited-time 
stations  against  the  possible  reduction 
in  new  unlimited-time  stations  this  could 
cause.  Second,  ABC  suggests  that  the 
Commission  limit  the  minority 
ownership  criterion  in  §  73.37(e)(2)(iv)  to 
minority-owned  applicants  explicitly 
seeking  to  operate  in  communities  with 
high  minority  populations  and  to  provide 
programming  specifically  to  serve  those 
populations.  Articulation  of  the  policy 
objectives  underlying  the  minority 
ownership  provision  would,  according  to 
ABC,  strengthen  the  rule  against 
possible  constitutional  challenge. 

Finally,  ABC  advocates  that  the 
Commission  adopt  streamlined 


comparative  hearing  procedures,  to 
reduce  the  administrative  burden  of 
competing  applications  for  the  newly- 
available  frequencies. 

14.  We  have  considered  ABC’s  first 
argument  that  since  disruption  to 
existing  service  is  a  strong  factor 
militating  against  rescission  of  any 
temporary  operating  authority,  we 
should  not  grant  interim  authorizations 
to  limited-time  stations.  ABES’  support 
of  this  position  has  also  been  noted. 
However,  we  believe  that  at  an 
appropriate  future  time,  the  Commission 
will  be  able  to  adequately  weigh  the 
continued  efficiency  of  the  small  number 
of  interim  authorizations  which  might  be 
granted  pursuant  to  paragraph  84  of  the 
Report  and  Order,  in  connection  with 
rule  making  undertaken  pursuant  to 
paragraph  85  of  the  Report  and  Order,  or 
otherwise.  In  the  interim,  it  appears  that 
the  public  would  benefit  now  from 
additional  nighttime  service  on  those 
limited-time  stations  which  seek  to 
provide  it.  Therefore,  this  portion  of 
ABC’s  request  for  reconsideration  will 
be  denied,  and  we  intend  to  accept 
requests  for  interim  nighttime 
authorizations.* 

15.  We  believe  that  ABC  is  quite 
correct  in  suggesting  that  the  primary 
objective  of  our  minority  ownership 
policy  is  to  foster  diversity  in  the  source 
and  content  of  programming.  The  courts 
have  approved  the  awarding  of  merit  to 
minority  applications  in  service  to  this 
end.  See,  e.g.,  TV-9,  Inc.  v.  F.C.C.,  495  F. 
2d  929,  938  (D.C.  Cir.  1973).  However,  we 
have  been  directed  by  the  court  that 
once  minority  ownership  has  been 
established,  we  may  not  ask  for  further 
evidence  relating  to  program  content, 
but  must  presume  a  relationship 
between  ownership  by  minorities  and 
programming  for  minorities.  “The  entire 
thrust  of  TV-9  is  that  Black  ownership 
and  participation  together  are 
themselves  likely  to  bring  about 
programming  that  is  responsive  to  the 
needs  of  the  Black  citizenry  [footnote 


‘We  note  that  on  September  10. 1980,  the 
Commission  adopted  an  Order  delegating  to  the 
Broadcast  Bureau  the  authority  to  grant  applications 
for  interim  authorizations.  ABC  opposed  the 
issuance  of  interim  grants  pending  reconsideration, 
via  letters  of  September  8  and  15, 1980.  We  have 
considered  ABC's  position.  However,  since  the 
provisional  nature  of  the  grants  creates  no  equities 
on  the  part  of  the  licensees  thus  treated,  no  further 
demand  for  new  full-time  stations  on  the  Class  I-A 
channels  will  be  prejudiced  thereby.  In  these 
circumstances,  in  conformance  with  the  policy  on 
interim  grants  set  out  in  paragraphs  83  and  84  of  the 
Report  and  Order,  three  grants  of  special  temporary 
authority  have  been  issued  to  limited-time  stations. 
File  Nos.  BP-800804AQ,  BP-800513AC  and  BP- 
800814AD.  Should  applications  by  these  limited¬ 
time  licensees  for  regular  nighttime  operation 
conflict  with  future  applications  for  new  stations  on 
the  Class  I-A  channels,  we  shall  consider  the 
relative  merits  of  the  service  each  could  provide. 


omitted],  and  that  that  ‘reasonable 
expectation’  without  ‘advance 
demonstration’  gives  them  relevance.” 
(footnote  omitted)  Garrett  v.  F.C.G.,  513 
F.  2d  1063  (D.C.  Cir.  1975).  Furthermore, 
because  we  believe  that  minority- 
controlled  stations  can  have  the 
additional  function  of  educating 
nonminorities  about  minority 
viewpoints,  we  would  be  hesitant  to 
restrict  the  threshhold  criterion  of  this 
rule  on  the  basis  of  the  racial 
composition  of  the  community  of 
application.  See  Statement  of  Policy  on 
Minority  Ownership  of  Broadcast 
Facilities,  68  F.C.C.  2d  979,  981  (1978). 

16.  Moreover,  as  ABES  points  out, 
73.37(e)(2)(iv)  merely  sets  out  a 
threshhold  standard  which  applications 
must  meet  in  order  to  be  acceptable  for 
further  processing.  It  would  be  neither 
feasible  nor  desirable  to  introduce 
program  content  criteria  into  the  initial 
screening  process. 

17.  We  also  note  ABC’s  suggestions 
regarding  the  streamlining  of 
comparative  hearings  for  new  stations 
on  the  Class  I-A  channels.  Its 
suggestions  may  prove  useful;  however, 
as  we  have  said,  issues  relating  to  the 
conduct  of  comparative  hearings  do  not 
properly  belong  in  this  proceeding.  See 
paragraph  12,  supra. 

IV.  Petition  of  CCBS 

18.  CCBS  asks  that  the  Commission 
authorize  a  maximum  daytime  power  of 
100  kilowatts  for  Class  I-A  stations,  to 
conform  to  the  standards  adopted  in  the 
Buenos  Aires  Region  2  Report,  and  adds 
that  all  but  one  of  its  members  would 
apply  to  increase  power  of  this  level. 
Also,  CCBS  seeks  deferment  of 
authorization  of  new  stations  on  Class 
I-A  channels,  until  other  proceedings 
which  contemplate  provision  of 
spectrum  space  for  additional  radio 
stations  have  been  pompleted.  CCBS 
asserts  that  coordination  of  proceedings 
involving  9  kHz  spacing,  expansion  of 
the  AM  band  and  expanded  use  of  FM 
frequencies  would  facilitate  more 
orderly  provision  of  aditional  aural 
services.  CCBS’  third  request  is  for 
clarification  of  the  Report  and  Order, 
specifically  as  to  whether  the  amended 
§  73.37(e)(2)  would  apply  to  applications 
for  moditication  of  facilities  by  stations 
currently  operating  on  or  seeking  to 
operate  on  Class  I-A  channels. 

19.  The  Commission  has  considered  a 
lengthy  record  of  proposals  for  power 
above  the  present  50  kW  maximum,  and 
has  concluded  that  a  50  kW  day  and 
nighttime  power  limit  for  Class  I-A 
stations  best  serves  the  pub'ic  interest. 
CCBS  offers  no  additional  evidence  in 
its  petition  for  reconsideration  which 
persuades  us  to  the  contrary.  We  noted 
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the  Region  2  resolution  providing  for  100 
kW  daytime  in  the  Report  and  Order. 
That  this  power  level  may,  under  some 
circumstances,  be  authorized 
internationally  is  not,  however, 
sufficient  reason  for  its  domestic 
adoption,  especially  in  light  of 
countervailing  factors.  ABES  concurs 
with  this  view,  adding  that  it  might  be 
premature  to  evaluate  maximum  AM 
power  limits,  prior  to  the  second  session 
of  the  Region  2  Conference. 

20.  Preliminary  analysis  indicates  that 
CCBS'  proposed  power  increase  would 
have  a  substantial  preclusionary  impact 
on  the  first  adjacent  channels  to  the 
Class  I-A  channels,  particularly  where 
these  adjacencies  are  also  Class  I-A 
channels.  This  result  would  run  directly 
counter  to  the  Commission’s  objectives 
in  the  instant  rule  making.  Mindful  of 
the  social  value  placed  by  all  on  a 
diversity  of  voices  in  the  media,  we 
reaffirm  our  conviction  that  the  public 
will  beneHt  more  from  the  present 
scheme  than  from  an  increase  in 
daytime  power  on  Class  I-A  stations. 
Our  reasons  for  rejecting  power 
increases  for  Class  I-A  stations  were 
stated  at  some  length  in  the  Further 
Notice  and  were  reannounced  in  the 
Report  and  Order,  which  incorporated 
the  supporting  analyses  and  evaluations 
of  the  Further  Notice.  Accordingly,  we 
are  denying  this  part  of  CCBS’  petition. 

21.  CCBS’  request  for  deferment  of  the 
Report  and  Order  until  such  time  as  the 
various  proceedings  looking  toward 
provision  of  additional  spectrum  space 
may  be  resolved  is  opposed  by  ABES 
and  KIEV,  a  daytime-only  station  which 
contends  it  is  qualified  to  extend  its 
hours  of  operation  under  §  73.37(e)(2)(ii). 
We  also  find  CCBS’  proposal 
impracticable.  As  we  noted  both  in  the 
Further  Notice  and  the  Report  and 
Order,  our  action  here  takes  advantage 
of  the  first  possible  opportunity  to 
respond  to  a  growing  demand  for 
additional  spectrum  space.  In  light  of  the 
immediacy  of  this  demand,  we  believe  it 
would  disserve  the  public  to  postpone 
effectuation  of  the  Report  and  Order. 

22.  The  progressive  diminution  of 
need  for  nighttime  exclusivity  on  the 
Class  I-A  channels  has  long  been 
acknowledged.  Indeed,  the  possibility  of 
further  duplication  of  these  channels 
was  foreseen  in  1961,  on  the  resolution 
of  the  predecessor  proceeding  to  this 
one.  See  31  F.C.C.  565  (1961).  We  have 
not  acted  in  haste,  but  have  based  our 
decision  on  a  lengthy  and  thorough 
evaluation  of  relevant  factors. 
Furthermore,  there  is  ample  evidence 
that  the  approximately  125  stations 
which  could  be  created  as  a  result  of 
this  proceeding  will  not  even  approach 


fulfillment  of  the  demand  for  more 
stations.  Thus,  the  spectrum-related  rule 
makings  are  not  interdependent.  That  is, 
the  facilitation  of  an  increased  number 
of  stations  accomplished  in  this 
proceeding  will  not  obviate  the  need  for 
additional  rule  making  to  the  same  end. 

23.  Moreover,  the  Region  2  MF 
Broadcasting  Conference  has  called  for 
prompt  submission  of  data  concerning 
proposed  stations  meeting  the  needs  of 
each  country  in  the  Western 
Hemisphere.  On  the  other  hand, 
developments  which  could  result  in  the 
expansion  of  the  AM  band  at  the  upper 
end  of  the  spectrum  will  likely  not  be 
implemented  until  the  latter  part  of  this 
decade.  It  would  then  be  some  time  until 
most  radio  receivers  are  capable  of 
receiving  the  additional  channels. 
Resolution  of  both  domestic  and 
international  matters  relating  to  9  kHz 
spacing  between  AM  channels  will 
require  additional  time,  also.  We  do 
note,  however,  that  these  matters  are 
being  explored  in  the  recently 
reorganized  Advisory  Committee  on 
Radio  Broadcasting  (see  Requests  for 
Formation  of  New  Government-Industry 
Advisory  Committee  on  AM  and  FM 
Radio  Broadcasting,  and  for  Institution 
of  Consolidated  Inquiry  Proceeding  on 
AM  and  FM  Radio,  adopted  September 
10, 1980,  released  September  22, 1980, 

FCC  No.  80-537,  published - 

).  We,  nevertheless,  see  no  point  in 
delaying  for  at  least  a  decade  utilization 
of  the  first  additional  spectrum  space  we 
have  been  able  to  make  available, 
pending  availability  of  the  last. 

Whatever  benefits  might  be  gained  from 
coordination  of  these  rule  makings 
would  be  far  outweighted  by  the  delay 
in  getting  additional  stations  on  the  air. 

24.  As  the  third  part  of  its  tripartite 
request,  CCBS  asks  that  we  explain 
whether  and  how  §  73.37(e)(2)  would 
apply  to  an  existing  fulltime  AM  station 
seeking  to  change  frequency  to  one  of 
the  25  Class  I  channels,  or  to  change 
facilities  on  a  Class  I  channel  on  which 
it  is  currently  operating.  CCBS  points 
out  that  the  Report  and  Order  in  Docket 
No.  20265,  54  F.C.C.  2d  1  (1975), 
amended  the  rules  so  that  existing  AM 
stations  applying  to  change  frequency 
would  not  have  to  meet  any  of  the  (then) 
three  alternative  criteria  set  out  in 

§  73.37(e)(2)(i)-(iii),  but  would  merely  be 
required  to  demonstrate  compliance 
with  the*  “go-no-go”  rules  and  the 
interference  prohibitions  of  §  73.182(o), 
the  same  standards  applied  to  stations 
desiring  to  increase  power.  See  54  F.C.C. 
2d,  at  20.  At  that  time,  however,  existing 
AM  stations  were  precluded  from 
applying  to  operate  fulltime  on  the  25 


Class  I-A  channels  by  §  §  73.22,  73.25(a) 
and  73.182(i). 

25.  The  Report  and  Order  in  Docket 
No.  20642  amended  §  §  73.21,  73.25(a) 
and  73.182,  to  make  available  the  25 
Class  I  channels  for  applications  for 
fulltime  AM  operation  from  qualified 
applicants.  Under  §  73.37(e)(2), 
applications  for  new  unlimited  time 
stations  and  nighttime  operation  by 
existing  daytime  stations  must  meet  one 
of  the  (now)  five  criteria  outlined 
therein.  The  Report  and  Order  evinces, 
as  CCBS  acknowledges,  the 
Commission’s  intent  that,  unless  waived 
in  individual  cases,  these  five  criteria 
apply  to  all  applications  regarding  AM 
operation  on  the  25  Class  I  channels, 
including  those  for  modification  of 
facilities  by  existing  AM  stations,  as 
well  as  new  AM  operations  aiid  daytime 
stations  applying  to  operate  at  night. 
However,  CCBS  avers  that  the  language 
of  §  73.37(e)(2),  as  amended,  does  not 
encompass  existing  fulltime  AM  stations 
seeking  modification  to  one  of  the  25 
Class  I  frequencies,  or  stations  already 
operating  on  a  Class  I  channel  which 
seek  to  increase  power  while  remaining 
on  the  same  chaimcl.  Thus,  under  the 
amended  rules,  as  CCBS  asserts  they 
might  be  interpreted,  such  a  station 
could  apply  to  change  to  a  Class  I 
frequency,  or  to  increase  power  on  the 
frequency,  without  fulfilling  any  of  the 
criteria  of  §  73.37(e)(2),  only  by  meeting 
the  interference  protection  requirements 
of  §  73.182  and  the  “go-no-go”  rules. 

26.  We  recognize  that  there  is  so  little 
opportunity  for  frequency  changes  in 
any  given  community  that  only  in  rare 
cases  will  the  aural  service  maximums 
be  exceeded  by  relaxing  the  frequency 
change  requirements.  Yet,  the  instant 
proceeding  is  intended  to  increase 
optimally  the  opportunity  for  additional 
stations  on  the  Class  I-A  channels.  It 
would  be  inconsistent  not  to  require 
frequency  change  applications  onto  the 
Class  I-A  channels  to  serve  those 
objectives,  also.  In  order  to  eliminate  the 
possibility  of  any  party  misconstruing 
the  intent  of  the  amended  rules,  to 
permit  existing  AM  stations  to  apply  to 
change  frequency  to  one  of  the  Class  I- 
A  channels,  or  to  change  facilities  on 
one  of  the  Class  I-A  channels,  without 
first  meeting  one  of  the  criteria  of 

§  73.37(e)(2),  we  are  acceding  to  the' 
request  for  clarification  in  CCBS’ 
petition  and  amending  that  rule  to 
provide  expressly  that  existing  fulltime 
AM  stations  seeking  to  change 
frequency  onto  a  Class  I-A  channel  or  to 
modify  their  facilities  or  mode  of 
operation  on  a  Class  I-A  channel  must 
meet  the  requirements  of  §  73.37(e)(2). 
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V.  Petition  of  KFMB 

27.  KFMB  asks  the  Commission  to 
amend  the  Report  and  Order  to  delete 
the  footnote  to  §  73.21(a)(2)(ii),  which 
restricts  Station  KFMB  to  5  kW,  arguing 
that  a  50  kW  power  limit  for  KFMB 
would  provide  additional  primary 
service  in  southern  California  and 
would  not  unduly  interfere  with  the 
operation  of  any  other  station,  in 
particular,  the  Class  I-A  station 
operating  at  760  kHz,  WJR,  Detroit, 
Michigan.  KFMB  states  that  when  it  was 
required  to  change  frequency  from  540 
to  760  kHz  in  1961,  as  a  result  of  U.S.- 
Mexican  negotiations,  this  footnote  was 
added  to  limit  its  power  as  described. 

28.  Initially,  we  note  that  the  footnote 
in  question  has  been  deleted.  See 
Attachment  III  to  the  Report  and  Order. 
KFMB’s  power  level  is  now  governed  by 
§  73.21(a)(2)(ii)(B),  which  limits  its 
power  to  that  authorized  as  of  June  1, 
1980,  or  such  other  power  level  as  the 
Commission  may  subsequently 
authorize.  This  technically  disposes  of 
KFMB’s  request.  As  we  stated  in  the 
Further  Notice  and  in  the  Report  and 
Order,  this  proceeding  is  designed  solely 
to  revise  the  rules  governing  clear 
channel  usage  nationwide.  KFMB  must 
therefore  seek  any  power  increase  by  an 
application  for  a  construction  permit 
which  will  be  governed  by  the 
provisions  of  §§  73.21(a)(2](ii)(B]  and 
73.37(e)(2)  of  the  rules. 

VI.  Petition  of  WCCO 

29.  In  Petition  I  WCCO  asks  that  the 
Report  and  Order  be  amended  to  reflect 
the  precise  relationship  between 
Stations  WCCO  and  WNYC,  both  of 
which  currently  operate  on  830  kHz. 
Petition  II  asks  that  the  Commission 
issue  a  Show  Cause  Order  requiring 
Station  WNYC  to  modify  its  operation 
to  820  kHz,  which  could,  WCCO  asserts, 
resolve  the  lengthy  dispute  between  it 
and  WNYC  over  WNYC’s  nighttime 
operation.  W'NYC’s  comment,  while  not 
opposing  a  switch  to  820  kHz,  avers  that 
additional  data,  particlilarly  engineering 
analysis,  is  necessary  to  evaluate 
WCCO’s  proposal,  and  emphasizes  its 
desire  for  prompt  resolution  of  the 
controversy  along  the  lines  of  the 
Supplemental  Initial  Decision  (FCC  78- 
D-36),  currently  pending  before  the 
Commission  on  exceptions.  WCCO’s 
reply  to  WNYC’s  comment  argues  that 
the  benefits  to  the  public  from  switching 
WNYC  to  820  kHz  outweigh  those  which 
would  derive  from  retention  of  WNYC 
on  830  kHz.  WCCO  has  also  petitioned 
the  Commission  to  stay  acceptance  of 
applications  on  820  kHz,  pending 
resolution  of  its  request  that  Station 
WNYC  be  shifted  to  that  channel,  in 


order  that  competing  equities  not  be 
permitted  to  develop  which  could  reduce 
the  desirability  of  this  solution.  Finally, 
WCCO  asks  in  Petition  III  that  the 
Commission  require  directionalization 
of  the  limited-time  stations,  to  prevent 
interference  to  the  new  unlimited-time 
Class  II  stations  between  local  sunset  at 
the  limited-time  stations  and  local 
sunset  at  the  co-channel  Class  I-A 
station  to  the  west. 

30.  The  omission,  in  the  general  list  in 
Attachment  I  to  the  Report  and  Order, 
of  express  reference  to  the  explicit 
conditions  under  which  WNYC 
currently  operates  on  830  kHz  in  no  way 
alters  the  terms  of  the  SSA  which 
governs  WNYC’s  nighttime  operations. 
Nor  does  it  in  any  way  affect  the 
resolution  of  the  issues  under  the 
consolidated  proceeding — Dockets  No. 
11227  and  17588 — in  which,  as  expressly 
observed  in  Note  1  to  §  75.25(a)(2)(ii), 
questions  relating  to  the  future  use  of 
830  kHz  for  a  Class  II  station  at  New 
York  City,  will  be  decided.  No 
amendment  is  needed  in  this  respect. 

31.  We  do  not  believe  WCCO’s 
Petition  II  warrants  action  in  this 
proceeding.  It  was  the  Commission’s 
intent,  in  the  Clear  Channel  proceeding, 
to  make  820  kHz,  as  well  as  the  other  24 
Class  I-A  channels,  available  for  use  by 
additional  unlimited-time  AM  stations. 
The  manner  in  which  those  frequencies 
are  used  is  a  matter  which  must  be 
addressed  in  connection  with 
application  processing,  not  rule  making. 
Indeed,  the  primary  request  of  WCCO  is 
the  issuance  of  an  Order  to  Show  Cause 
why  Station  WNYC  should  not  be 
required  to  modify  its  operation  to  820 
kHz.*  The  decision  whether  to  issue 
such  an  order  is  properly  made  in  the 
context  of  licensing,  not  rule  making.  In 
addition,  as  we  stated  in  paragraph  75  of 
the  Report  and  Order  and  paragraph  28, 
supra,  we  do  not  intend  to  consider 
individual  cases  in  this  docket.  Although 
WCCO’s  proposal  is  put  forward  as  a 
possible  means  of  resolving  a  dispute 
which  has  been  in  hearing  for  many 
years,  the  proposal  nevertheless  does 
not  call  for  resolution  through  action  in 

a  generalized  rule  making  proceeding. 
Intimating  no  evaluation  of  the  merits  of 
WCCO’s  proposal,  we  refer  petitioner  to 
the  license  application  process  in  which 
to  seek  the  relief  it  desires.  We  likewise 
take  no  position  herein  on  the  issues 
raised  in  WNYC’s  comments  and 
WCCO’s  reply  to  them. 

32.  WCCO’s  pleading  styled  "Petition 
for  Stay”  asks  the  Commission  not  to 


’Midwest  Radio’s  other  request,  that  the 
Commission  grant  Station  WNYC  820  kHz  facilities 
in  Docket  No.  17588,  likewise  warrants  no  action  in 
Docket  No.  20642. 


accept  applications  on  820  kHz,  nor  take 
any  other  action  which  would  permit 
"equities”  to  develop  which  might  later 
prejudice  its  case  regarding  the  shift  of 
Station  WNYC  to  820  kHz.  Public  Notice 
has  been  given  of  the  pendency  of 
WCCO’s  Petition  II.  Thus,  to  the  extent 
that  expenditure  on  preparation  of  an 
application  itself  can  be  claimed  to  give 
rise  to  “equities,”  this  will  not  occur  by 
virtue  of  the  absence  of  such  notice.  It 
would  be  inappropriate  for  the 
Commission  to  take  further  action  with 
respect  to  petitioner’s  request,  in  the 
context  of  the  instant  proceeding, 
however,  especially  in  view  of  the 
absence  of  sufHcient  data  on  which  to 
base  an  estimate  of  WCCO’s  prevailing 
on  the  merits.  Whether  a  stay  should  be 
issued  will  be  determined  when 
petitioner  has  submitted  information 
adequate  to  establish  the  desirability 
and  feasibility,  or  lack  thereof,  of  its 
proposal.*  We  decline  to  prejudge  these 
issues  at  this  preliminary  stage. 

33.  Without  evaluating  the  merits  of 
WCCO’s  Petition  III,  we  refer  petitioner 
to  paragraph  85  of  the  Report  and  Order, 
where  we  indicated  that  we  have  under 
consideration  the  possible  inauguration 
of  separate  rule  making  to  address  the 
potential  interference  problems  between 
the  present  limited-time  and  new 
unlimited-time  stations.  We  continue  to 
believe  that  these  matters  should  be 
considered  separately.  Therefore,  we 
are  not  evaluating  petitioner’s  request 
on  its  merits  herein,  but  will  consider  its 
views  in  connection  with  whatever 
separate  proceeding  may  be  initiated 
regarding  the  limited-time  stations. 

VII  Conclusion 

34.  In  conclusion,  we  have  reviewed 
the  several  petitions  for  reconsideration 
in  Docket  No.  20642.  As  indicated  above, 
we  have  not  been  persuaded  that  new 
evidence  has  been  adduced  which 
warrants  modiHcation  of  the 
conclusions  in  the  Report  and  Order. 

We  find  merit,  however,  in  the  request 
for  clarification  contained  in  the  third 
part  of  CCBS’  petition,  and,  accordingly, 
amend  §  73.37(e)(2)  of  the  rules,  as  set 
out  in  Appendix  1  below.  Where  a 
proposal  would  be  more  suitably 
considered  in  another  rule  making 
proceeding  or  pursuant  to  a  procedure 
other  than  rule  making,  we  have  so 
indicated  in  the  discussion  above. 

35.  Accordingly,  pursuant  to  authority 
continued  in  Sections  1, 4(i),  303  (a)  and 
(r),  307(b)  and  403  of  the 
Communications  Act  of  1934,  as 


’It  may  well  be  determined  that  petitioner's 
proposal  would  be  better  judged  against  other 
proposed  uses  of  820  kHz  which  would  be  precluded 
thereby,  and  a  stay  might  be  denied  on  that  basis 
alone. 
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amended,  it  is  ordered,  that  the  petition 
for  reconsideration  of  Clear  Channel 
Broadcasting  Service  is  granted  to  the 
extent  stated  in  paragraph  34,  supra; 
and  otherwise  denied;  and 

36.  It  is  further  ordered.  That  the  other 
subject  petitions  for  reconsideration  of 
the  Report  and  Order  in  Docket  No. 
20642  are  denied;  and 

37.  It  is  further  ordered.  That  effective 
January  26, 1981,  the  rule  amendment  set 
out  in  Appendix  I  attached  below  is 
adopted;  and 

38.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

39.  For  further  information  concerning 
this  proceeding  contact  Molly  Pauker, 
Broadcast  Bureau,  (202)  632-6302,  or 
Gary  L.  Stanford,  Broadcast  Bureau, 

(202)  632-9660. 

(Secs.  4,  303,  307, 48  Stat.,  as  amended,  1066, 
1082, 1083:  (47  U.S.C.  154,  303,  307)) 

Federal  Communications  Conunission. 
William ).  Tricarico, 

Secretary. 

Appendix  I 

Section  73.37(e)(2)  of  the 
Commission’s  Rules  is  amended  to  read 
as  follows: 

§  73.37  Applications  for  broadcast 
facilities,  showings  required. 

«  *  *  *  * 

(e)  *  *  * 

(1)  *  *  * 

(2)  Application  for  a  new  unlimited¬ 
time  station  or  for  nighttime  facilities  by 
an  authorized  daytime  station  or  for  a 
major  change  in  facilities  resulting  in 
operation  on  one  of  the  25  Class  I 
channels  listed  in  §  73.25(a)  by  any 
authorized  station: 


|FR  Doc.  81-1617  Filed  1-15-81;  8.45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  359 

Removal,  Reinstatement,  and 
Guaranteed  Placement  in  the  Senior 
Executive  Service 

agency:  Office  of  Personnel 
Management. 

ACTION:  Status  Update  on  Proposed 
Regulations. 

summary:  On  August  1, 1980,  the  Office 
of  Personnel  Management  (OPM) 
published  proposed  regulations  on 
reduction  in  force  in  the  Senior 
Executive  Service  (45  FR  51214). 
Reaction  to  the  proposal  was  sharply 
divided,  and  the  formal  comments  were 
sufficiently  diverse  to  cause  OPM  to 
decide  not  to  publish  final  regulations  at 
this  time.  Rather,  OPM  is  proceeding  to 
form  an  interagency  task  group  to 
advise  on  what  should  be  issued.  In  the 
absence  of  final  regulations  agencies 
have  been  told  that  they  should  consult 
with  the  Executive  Personnel  and 
Management  Development  Group  in 
OPM  if  they  are  facing  reduction-in¬ 
force  situations  prior  to  initiating  any 
formal  action. 

FOR  FURTHER  INFORMATION  CONTACT. 

Neal  Harwood,  (202)  632-7676. 

Office  of  Personnel  Management. 

Beverly  M.  (ones, 

Issuance  System  Manager. 

|FR  Doc.  81-1752  Filed  1-15-81;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  210 

Nationai  Schooi  Lunch  Program; , 
Nutritionai  Requirements 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rule. 


SUMMARY:  This  proposal  would  amend 
210, 10  of  the  National  School  Lunch 
Program  regulations.  The  Department 
proposes  to  restrict  the  service  of  foods 
of  minimal  nutritional  value  during  the 
lunch  period  in  senior  high,  junior  high 
and  middle  schools  participating  in  the 
“offer  versus  serve”  method  of  school 
lunch  service.  The  reasons  for  the 
restrictions  are  (1)  these  foods  have  very 
little  nutritional  value,  (2)  the  "offer 
versus  serve”  option  is  being  used  in  a 
manner  which  encourages  students  to 
consume  foods  with  little  nutritional 
value  and  (3)  because  USDA  reimburses 
the  States  for  food  service,  it  has  in 
some  cases  paid  for  food  lacking  in 
nutritional  value. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  received  no  later 
than  March  17, 1981. 

ADDRESS:  Comments  may  be  mailed  to: 
Samuel  P.  Bauer,  Director,  School 
Programs  Division,  USDA,  Food  and 
Nutrition  Service,  201 14th  Street,  S.W., 
Auditor’s  Building,  Room  4122, 
Washington,  D.C.  20250,  or  delivered  to 
Room  4300B  at  the  above  address 
between  8:30  a.m.  and  5:00  p.m.,  Monday 
through  Friday.  Comments  received  may 
be  inspected  at  room  4300B  Auditor’s 
Building,  Policy  and  Programs 
Development  Branch,  School  Programs 
Division,  201 14th  Street  S.W., 
Washington,  D.C.  20250,  during  regular 
business  hours  (8:30  a.m.  to  5:00  p.m., 
Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Carnptt,  Policy  and  Program 
Development  Branch,  School  Programs 
Division,  USDA,  FNS,  Washington,  D.C. 
20250,  Telephone:  (202)  447-9065. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  not  significant. 

This  proposal  has  been  reviewed  with 
regard  to  the  requirements  of  Public  Law 
96-354.  Robert  Greenstein, 

Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  proposal 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Department  is  not  aware  of 
any  small  school  districts  that  are  not 
already  in  compliance  with  this,  and 
therefore  is  unaware  of  any  economic 
impact  on  any  small  school  district.  The 
Department  is  aware  of  only  one  large 


school  district  that  would  be  affected, 
and  the  effect  on  that  one  school  district 
would  not  impact  on  a  substantial 
number  of  small  businesses. 

Background 
Meal  Pattern 

Section  9  of  the  National  School 
Lunch  Act  requires  the  Secretary  to 
establish  minimum  nutritional  standards 
for  lunches  reimbursed  under  the  Act. 
Pursuant  to  that  authority,  the 
Department  has  developed  a  meal 
pattern  for  lunch.  The  components  of  the 
lunch  pattern  are  milk,  meat  or  meat 
alternate,  fruits  or  vegetables  or  both, 
and  bread  or  bread  alternate.  The 
required  quantities  of  these  food  items 
are  specified  in  the  Program  regulations 
at  7  CFR  210.10.  Besides  the  food  items 
making  up  the  components  of  the  meals, 
schools  frequently  serve  other  foods  as 
condiments  and  seasonings,  to  round 
out  the  meal,  to  improve  acceptability 
and  to  satisfy  student  appetites.  The 
cost  of  other  foods  when  served  as  part 
of  the  reimbursable  meal  is  an  allowable 
cost,  but  the  presence  or  absence  of 
these  foods  does  not  determine  whether 
the  meal  is  reimbursable. 

The  Department  has  always  allowed 
schools  to  serve  other  foods  and  has  not 
restricted  the  other  foods  that  can  be 
served.  These  foods  supply  calories 
which  help  to  meet  the  energy  needs  of 
growing  children.  The  Department 
recognizes  that  the  required  minimum 
amounts  of  foods  in  the  lunch  do  not 
always  meet  the  caloric  needs  of  all 
children.  In  addition,  other  foods  also 
contribute  varying  amounts  of  protein, 
vitamins,  and  minerals  essential  to  good 
nutrition.  However,  some  of  these  foods 
may  be  of  minimal  nutritional  value. 
School  food  service  personnel  should 
carefully  plan  the  kinds,  amounts,  and 
frequency  of  the  other  foods  that  they 
serve. 

Offer  versus  Serve 

Section  9(a)  of  the  National  School 
Lunch  Act  further  provides  the  Secretary 
with  authority  to  establish  procedures 
which  are  designed  to  diminish  waste  of 
foods  “without  endangering  the 
nutritional  integrity  of  lunches  .  .  .” 

Until  1975,  children  were  required  to 
take  all  of  the  required  food  items 
prescribed  by  the  Food  and  Nutrition 
Service  (FNS).  If  a  student  did  not 
receive  all  of  the  food  items,  the  meal 
was  not  reimbursable  by  FNS. 
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To  curtail  plate  waste  in  the  National 
School  Lunch  Program  and  to  comply 
with  the  Congressional  mandate  of 
Public  Law  94-105,  that  students  “shall 
not  be  required  to  accept  offered  foods 
which  they  do  not  intend  to  consume”, 
the  Department  implemented  the  “offer 
versus  serve”  provision  for  high  school 
students  in  1976  (210.10(a)(5)).  Under 
this  provision,  schools  must  offer 
students  the  five  required  items  of  the 
lunch,  but  students  need  only  choose 
three  items. 

The  “offer  vs.  serve”  option  was  an 
attempt  to  insure  that  children  choose 
only  those  foods  they  intend  to  eat.  The 
amendments  made  by  Pub.  L.  94-105 
limited  this  provision  to  high  school 
students  who  might  be  expected  to  have 
more  strongly  formed  food  preferences. 
At  the  same  time,  the  Department 
continued  to  encourage  schools  to  offer 
choices  and  to  encourage  student 
involvement  in  the  hope  that  more  older 
students  would  take  and  consume  aU 
five  food  items.  In  1978,  Public  Law  95- 
166,  amended  the  National  School  Lunch 
Act  to  authorize  extension  of  the  “offer 
versus  serve”  option  to  junior  high  and 
middle  schools.  The  “offer  versus  serve” 
option  does  not  apply  to  the  School 
Breakfast  Program. 

Competitive  Foods  Rule 

On  January  29. 1980  (45  FR  6758),  the 
Department  published  the  competitive 
foods  regulations.  These  regulations 
implement  Section  10  of  the  Child 
Nutrition  Act  of  1966  as  amended  by 
Section  17  of  Public  Law  95-166 
concerning  the  sale  of  foods  in 
competition  with  meals  served  under  the 
National  School  Lunch  and  the  School 
Breakfast  Programs.  The  competitive 
foods  regulations  were  finali^d  after  a 
lengthy  analysis  period.  During  this 
analysis,  numerous  types  of  data  were 
examined  which  concerned  the 
nutritional  status  of  the  school  age 
population  in  the  United  States,  food 
consumption/health  problem 
correlations  and  methods  of  comparing 
the  nutritional  quality  of  various  foods. 
These  data  and  the  Department’s 
decision  making  process  are  described 
in  the  preambles  to  the  proposed  and 
final  rules  (43  FR  17476  and  45  FR  6758, 
respectively)  and  the  reader  is  referred 
to  those  documents,  which  are  hereby 
incorporated  by  reference. 

7  CFR  §  210.2(h-l)  defines  foods  of 
minimal  nutritional  value  that  may  not 
be  sold  from  the  beginning  of  the  school 
day  to  the  end  of  the  last  lunch  period. 
Categories  of  foods  of  minimal 
nutritional  value  are  listed  in  Appendix 
B  of  Part  210.  They  are:  soda  water 
(carbonated  beverages),  water  ices, 
chewing  gum  and  certain  candies  (hard 


candies,  jellies  and  gums,  marshmallow 
candies,  fondants,  licorice,  spun  candy, 
and  candy  coated  popcorn).  These 
categories  of  foods  provide  less  than 
five  percent  of  the  United  States 
Recommended  Dietary  Allowance 
(USRDA)  for  each  of  eight  specified 
nutrients  per  100  calories  and  less  than 
five  percent  of  the  USRDA  for  each  of 
the  eight  specified  nutrients  per  serving. 

7  CFR  210.2(c-8)  defines  competitive 
foods  and  7  CFR  210.15b  prohibits  the 
sale  of  foods  of  minimal  nutritional 
value  from  the  beginning  of  the  school 
day  until  the  end  of  the  last  lunch 
period. 

It  has  come  to  the  Department’s 
attention  that  foods  of  minimal 
nutritional  value  are  being  offered  to 
students  in  schools  which  utilize  the 
“offer  versus  serve”  method  of  limch 
service.  Thus,  foods  of  minimal 
nutritional  value  are  being  offered  in 
direct  competition  to  the  five  required 
meal  components.  Because  of  a  recent 
U.S.  District  Court  decision  in  Pulaski 
County  School  District  vs.  Bergland, 

(CA.  No.  80-399)  questions  have  arisen 
as  to  the  applicability  of  the  restriction 
on  the  sale  of  foods  of  minimal 
nutritional  value  when  offered  as  a  food 
alternate  in  the  “offer  versus  serve” 
setting.  In  order  to  eliminate  any 
ambiguity  in  the  regulations  on  this  part, 
it  is  proposed  that  the  regulations 
governing  the  requirements  for  lunches 
described  in  210.10  be  amended  to 
prohibit  the  inclusion  of  foods  of 
minimal  nutritional  value  as  an 
additional  food  item  in  the  “offer  versus 
serve”  lunch  service. 

The  rationale  for  this  action  is 
threefold.  Foods  of  minimal  nutritional 
value  as  defined  by  210.2(h-l)  were 
found  to  contain  fewer  nutrients  than 
other  foods.  This  fact  underpinned  the 
decision  to  restrict  the  sale  of  these 
foods  during  the  time  the  school  meal 
programs  were  in  effect.  Providing  foods 
of  minimal  nutritional  value  to  students 
on  an  “offer  versus  serve”  lunch  line 
allows  a  student  to  choose  a  food  of 
minimal  nutritional  value  in  lieu  of  one 
or  more  of  the  prescribed  five  meal 
components,  llie  competition  for  the 
student’s  appetite  is  perhaps  more 
apparent  in  this  situation  than  when  a 
student  must  purchase  foods  of  minimal 
nutritional  value  separately  from  the 
school  lunch.  The  accessibility  of  these 
foods  endangers  the  nutritional  integrity 
of  the  school  lunch. 

Second,  the  Department  never 
intended  the  “offer  versus  serve”  option 
to  be  used  in  a  manner  which 
encourages  students  to  forego  the  five 
required  meal  components  for 
comparatively  less  nutritious  food  items. 
The  “offer  versus  serve”  provision  was 


developed  to  encourage  student 
participation  and  reduce  waste. 

Inclusion  of  foods  of  minimal  nutritional 
value  as  an  alternate  to  required  lunch 
components,  if  it  contributes  to  either  of 
these  goals,  does  so  at  the  expense  of 
allowing  substitution  of  less  nutritious 
foods  for  the  required  lunch 
components.  The  Department  was 
sufficiently  concerned  about  the 
availability  of  these  foods  to  children  to 
restrict  the  sale  of  foods  of  minimal 
nutritional  value.  Therefore,  providing 
the  foods  as  an  alternate  on  the  “offer 
versus  serve”  lunch  line  directly 
conflicts  with  the  prohibition  on  the  sale 
of  competitive  foods. 

Third,  because  the  Department 
reimburses  States  for  meals  on  a  cost 
basis,  the  Department  is,  in  some  cases, 
reimbursing  schools  for  service  of  foods 
of  minimal  nutritional  value.  Such  a 
result  is  totally  inconsistent  with  the 
Department’s  action  concerning 
competitive  foods  and  places  the 
Department  in  a  contradictory  position 
of  restricting  the  sale  of  these  foods  on 
the  one  hand  while  financing  their 
availability  on  the  other. 

For  these  reasons,  the  Department  is 
proposing  the  following  rule.  This  rule 
will  restrict  the  service  of  foods  of 
minimal  nutritional  value  listed  in 
Appendix  B  of  Part  210  National  School 
Lunch  Program  regulations  during  the 
lunch  period(s)  in  schools  which 
participate  in  the  “offer  versus  serve” 
option. 

In  §  210.10  it  is  proposed  that 
paragraph  (a)(6)  be  redesignated  as 
210.10(a)(7)  and  a  new  paragraph  (a)(6) 
be  added  to  read  as  follows: 

§210.10  Requirements  for  lunches. 

(а) *  *  * 

(б)  Foods  of  minimal  nutritional  value 
as  defined  in  Appendix  B  of  this  Part 
shall  not  be  offered  during  the  lunch 
period  in  schools  which  participate  in 
the  offer  versus  serve  option  described 
in  paragraph  (5)  above. 
***** 

(Catalogue  of  Federal  Domestic  Assistance 
No.  10.555] 

(Sec.  9.  Pub.  L.  79-396,  60  Stat.  233  (42  U.S.C. 
1758(a];  sec.  6,  Pub.  L.  94-105,  89  Stat.  512  (42 
U.S.C.  1758);  sec.  8.  Pub.  L.  95-166,  91  Stat. 
1335  (42  U.S.C.  1758);  sec.  17,  Pub.  L.  95-166, 
91  Stat.  1345  (42  U.S.C.  1779)) 

Dated:  January  8, 1981. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doc.  Sl-1293  Filed  1-15-81;  8:45  a.m.] 
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7  CFR  Parts  210  and  220 

National  School  Lunch  Program  and 
School  Breakfast  Program; 

Competitive  Foods 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Proposed  Rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  current  National  School 
Lunch  and  School  Breakfast  Program 
regulations  to  exempt  the  living  quarters 
of  residential  educational  units,  which 
includes  boarding  schools,  from  the 
restrictions  of  the  so-called  competitive 
foods  rule,  (concerns  the  sale  of  food  in 
competition  with  the  meals  served  under 
the  National  School  Lunch  and  the 
School  Breakfast  Programs).  (45  FR 
6758).  This  proposal  would  also  reword 
the  definition  of  “school”  to  clarify  the 
distinction  between  residential  and 
nonresidential  schools. 
date:  Comments  should  be  received  on 
or  before  March  17, 1981. 

ADDRESSES:  Comment  should  be 
submitted  to:  Samuel  P.  Bauer,  Director, 
School  Program  Division,  FNS,  USDA, 
Washington,  D.C.  20250. 

Comments  will  be  available  for 
review  during  regular  business  hours 
(8:30  a.m.  to  5:00  p.m.),  Monday  through 
Friday  in  Room  4300B  Auditors  Building 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT. 
Stanley  C.  Garnett,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
School  Programs  Division,  FNS,  USDA, 
Washington.  D.C.  20250,  (202)  447-9069. 
SUPPLEMENTARY  INFORMATION: 
Administrative  Procedures 

This  proposed  rulemaking  has  been 
reviewed  under  USDA  procedures 
established  in  the  Secretary’s 
Memorandum  1955  to  implement 
Executive  Order  12044,  and  has  been 
classified  as  not  significant. 

This  proposal  has  been  reviewed  with 
regard  to  the  requirements  of  Public  Law 
96-354.  Robert  Greenstein, 

Administrator  of  the  Food  and  Nutrition 
Service,  has  certiBed  that  the  proposal 
does  not  have  a  signiBcant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposal  would  have  a 
limited  impact  on  a  number  of  boarding 
schools  by  removing  any  Federal 
restrictions  on  foods  that  can  be  made 
available  to  children  through  vending 
machines  or  other  means  in  residential 
parts  of  boarding  schools  during  school 
hours.  A  limited  number  of  boarding 
schools  will  be  affected,  and  in  few,  if 
any,  cases  would  there  be  a  signiBcant 
economic  impact.  There  may  be  a  slight 
increase  in  the  sale  of  certain  products 


in  those  boarding  schools,  but  it  would 
not  be  enough  to  have  a  significant 
economic  impact  on  any  substantial 
number  of  small  businesses. 

Background 

7  CFR  210.15b  and  220.12  prohibit  the 
sale  of  foods  of  minimal  nutritional 
value  on  school  premises  from  the 
beginning  of  the  school  day  until  after 
the  last  lunch  period.  These  restrictions 
apply  to  all  schools  which  participate  in 
the  National  School  Limch  and  School 
Breakfast  Programs.  Foods  of  minimal 
nutritional  value  identiBed  are  soda 
water  (carbonated  beverages),  frozen 
ices,  chewing  gum  and  certain  candies. 

Because  boarding  schools,  residential 
child  care  institutions,  and 
nonresidential  schools  also  participate 
in  the  lunch  and  breakfast  programs,  the 
restrictions  apply  equally  in  those 
institutions. 

The  Department  has  received 
questions  concerning  the  effect  of  the 
competitive  foods  regulations  in 
residential  schools.  Because  the 
restrictions  on  sale  of  certain  foods 
extends  throughout  the  school  premises, 
both  the  living  areas  and  educational 
areas  of  residential  schools  are  affected. 
Such  coverage  may  be  overly  broad.  The 
living  quarters  of  residential  schools  are, 
in  effect,  students’  homes. 

The  competitive  foods  rule  was 
promulgated  at  Congress’  direction  to 
regulate  the  sale  of  competitive  foods  in 
schools.  By  deBnition,  “school”  under 
most  circumstances  includes  the  entire 
school  premises.  However,  we  think  it 
unlikely  that  Congress  considered  the 
situation  of  residential  institutions  or 
intended  the  Department  to  regulate  the 
sale  of  foods  in  student  living  quarters. 
The  Department  is  proposing  to  exempt 
from  coverage  only  the  living  quarters  of 
residential  schools.  Those  areas  of  the 
schools  which  constitute  the  educational 
facilities,  as  well  as  the  food  service 
areas,  will  be  covered  by  the 
competitive  foods  regulations.  Thus,  the 
intent  of  Congress  that  students  have 
limited  access  to  certain  foods  on  school 
premises  would  be  satisBed. 

It  is  also  proposed  that  the  term 
“school”  deBned  in  7  CFR  210.2(o) 
would  be  redeBned  to  clarify  the 
distinction  between  residential 
educational  units  and  nonresidential 
educational  units.  This  revision  would 
be  made  in  all  existing  school  nutrition 
program  regulations.  The  Department  is 
seeking  public  comment  on  these 
proposed  provisions  as  they  relate  to  the 
School  Breakfast  Program  as  well. 

1.  Accordingly,  Part  210,  National 
School  Lunch  Program,  is  amended  in 
§  210.2(o)  by  revising  the  deBnition  of 
“school”  as  follows: 


§  210.2  Definitions. 

***** 

(o)  “School”  means  (1)  a 
nonresidential  educational  unit  of  high 
school  grade  or  under,  operating  under 
public  or  nonproBt  private  ownership  in 
a  single  building  or  complex  of 
buildings.  The  term  “high  school  grade 
or  under”  includes  classes  of  preprimary 
grade  when  they  are  conducted  in  a 
school  having  classes  of  primary  or 
higher  grade,  or  when  they  are 
recognized  as  a  part  of  the  educational 
system  in  the  State,  regardless  of 
whether  such  preprimary  grade  classes 
are  conducted  in  a  school  having  classes 
of  primary  or  higher  grade.  (2)  A 
residential  educational  unit  of  high 
school  grade  or  under,  operating  under 
public  or  nonproBt  private  ownership  in 
a  single  building  or  complex  of 
buildings.  The  term  “hi^  school  grade 
or  under”  as  deBned  in  (o)(l) 
noiu-esidential  educational  unit,  is 
applicable  to  (o)  (2)  residential 
educational  units,  (3)  with  the  exception 
of  residential  summer  camps  which 
participate  in  the  Summer  Food  Service 
Program  for  Children  and  private  foster 
homes,  any  distinct  part  of  public  or 
nonproBt  private  institution  or  any 
public  or  nonproBt  child  care  institution, 
which  (i)  maintains  children  in 
residence,  (ii)  operates  principally  for 
the  care  of  children,  and  (iii)  if  private, 
is  licensed  to  provide  residential  child 
care  services  under  the  appropriate 
licensing  code  by  the  State  or  a 
subordinate  level  of  government.  The 
term  “child  care  institution”  includes, 
but  is  not  limited  to:  homes  for  the 
mentally  retarded,  the  emotionally 
disturbed,  the  physically  handicapped, 
and  unmarried  mothers  and  their 
infants;  group  homes:  halfway  houses; 
orphanages;  temporary  shelters  for 
abused  children  and  for  runaway 
children;  long-term  care  facilities  for 
chronically  ill  children  and  juvenile 
detention  centers.  (4)  With  respect  to  the 
Commonwealth  of  Puerto  Rico, 
nonproBt  child  care  centers  certiBed  as 
such  by  the  Governor  of  Puerto  Rico. 
***** 

2.  Part  210.15b,  paragraph  (a)  is 
amended  by  adding  to  the  end  of  the 
Brst  sentence  of  that  paragraph  the 
following  sentence: 

§  210.15b  Competitive  Food  Services. 

(a)  *  *  *  Except  that,  such 
regulations  need  not  apply  to  the  service 
of  competitive  foods  in  the  living 
quarters  of  a  residential  school  as 
deBned  in  Section  210.2(o)  (2)  and 
(3).  *  *  * 

***** 
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Note. — ^The  above  definition  of  "school” 
would  be  used  to  amend  all  existing  school 
nutrition  program  regulations. 

(Section  17,  Public  Law  95-166,  91  Stat.  1345 
(42  U.S.C.  1779)) 

Dated:  January  8, 1981. 

Carol  Tucker  Foreman, 

Assistant  Secretary  far  Food  and  Consumer 
Services. 

|FR  Doc.  81-1295  Filed  1-15-81:  8:45  am] 

BILLING  CODE  3410-30-11 

Rural  Electrification  Administration 
7  CFR  Part  1701 

Pubiic  Information;  Appendix  A — REA 
Bulletins— Bulletin  345-10,  REA 
Standard  PC-6,  Acceptance  Testing; 
Procedures  for  Cable  Television 
Systems 

agency:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Proposed  Rule. 

summary:  REA  proposes  to  amend 
Appendix  A — REA  Bulletins  to  issue  a 
new  Bulletin  345-10,  REA  Standard  PC- 
6,  Acceptance  Testing  Procedures  for 
Cable  Television  Systems,  to  establish 
testing  procedures  and  minimum 
acceptable  performance  criteria  for  REA 
flnanced  CATV  systems. 

DATE:  Public  comments  must  be  received 
by  REA  no  later  than  March  17, 1981. 
ADDRESS:  Submit  written  comments  to 
Joseph  M.  Flanigan,  Director, 
Telecommunications  Engineering  and 
Standards  Division,  Rural  Electrification 
Administration,  Room  1355,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claude  F.  Buster,  Jr.,  Chief, 

Transmission  Branch, 
Telecommunications  engineering  and 
Standards  Division,  Rural  Electrification 
Administration,  Room  1367,  south 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3917.  The  Draft 
Impact  Analysis  Statement  describing 
the  options  considered  in  developing 
this  proposed  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above  office. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.J,  REA 
proposes  to  issue  Bulletin  345-10, 
Acceptance  Testing  Procedures  for 
Cable  Television  Systems.  This  action 
has  been  reviewed  under  USDA 
procedures  established  in  Secretary’s 
Memorandum  No.  1955  to  implement 
Executive  Order  No.  12044  and  has  been 
classified  not  significant. 


This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.853,  Community  Antenna  Television 
Loans  and  Loan  Guarantees.  REA,  in  its 
effort  to  assure  the  best,  most  cost- 
elective  telecommunications  for  rural 
America,  and  to  assure  loan  security, 
proposes  to  issue  a  new  Bulletin  345-10. 
This  action  will  provide  REA  borrowers, 
contractors,  engineers,  and  other 
interested  parties  with  information  on 
acceptance  test  procedures  and 
minimum  acceptable  performance 
criteria  for  REA-financed  CATV 
systems.  All  written  submissions  made 
pursuant  to  this  action  will  be  made 
available  for  public  inspection  during 
regular  business  hours,  above  address. 

Dated:  (anuary  8, 1981. 

John  H.  Arnesen, 

Assistant  Administrator — Telephone. 

|FR  Doc.  81-1688  Filed  1-15-81:  8:45  am] 

BILUNG  CODE  3410-15-M 

7  CFR  Part  1701 

REA  Bulletin  20-2,  “Electric  Loan 
Policies  and  Application  Procedures— 
Supplemental  Resource  Financing’’; 
Supplement  to  Existing  Bulletin 

agency:  Rural  ElectriHcation 
Administration,  USDA. 
action:  Proposed  rule. 

SUMMARY:  REA  proposes  to  issue  a 
supplement  to  Bulletin  20-2,  “Electric 
Loan  Policies  and  Application 
Procedures,"  concerning  the  making  of 
front-end  and  construction  financing 
loans  and  loan  guarantees  to  borrowers 
for  projects  utilizing  supplemental 
energy  resources. 

In  accordance  with  national  energy 
goals,  REA  encourages  its  borrowers  to 
utilize  supplemental  energy  resources  to 
the  greatest  extent  practicable  to  meet 
power  and  energy  requirements  of 
beneficiaries  under  the  Rural 
Electrification  Act  of  1936,  as  amended. 
Such  supplemental  energy  resources 
include,  but  are  not  limited  to 
hydroelectric,  geothermal,  storage,  solar, 
fuel  cell,  biomass,  gas  recovery  from 
coal  mines  and  landfills  and  co¬ 
generation. 

Under  REA’s  existing  loan  policies, 
borrowers  interested  in  developing 
supplemental  resources  projects  for 
electric  generation  have  had  insufficient 
incentive  for  doing  so.  Early  costs 
involved  in  studying  technical,  economic 
and  environmental  aspects  of  such 
projects  have  had  to  be  borne  by  the 
borrower  from  revenues,  or  borrowed  at 
high  interest  rates  as  short-  or 
intermediate-term  loans  from  private 
sources.  If  a  borrower  had  committed 


funds  to  feasibility  studies  or  other  early 
costs  of  a  project  later  found  infeasible, 
the  cost  would  have  to  be  absorbed  by 
consumers  over  a  short  time  period.  If 
found  feasible,  the  most  likely  source  of 
construction  funds  would  be  from  REA 
under  a  loan  guarantee. 

REA  proposes  to  modify  existing  loan 
policies  to: 

1.  Provide  fast-track  front-end 
financing  at  attractive  interest  rates  for 
early  costs  of  assessing  and  developing 
generating  projects  utilizing 
supplemental  resources; 

2.  Provide  construction  financing  for 
such  projects  with  loan  guarantees  or, 
where  deemed  appropriate  by  the 
Administrator  to  provide  additional 
incentive,  with  insured  loan  funds  or  a 
blend  of  insured  loans  and  loan 
guarantees;  and 

3.  Allow  for  other  considerations 
(national  energy  goals]  to  take  priority 
over  REA’s  usual  criteria  where  the 
project  involves  initial  and  supplemental 
generation  utilizing  supplemental  energy 
resources. 

DATE:  Public  comments  must  be  received 
by  REA  no  later  than  March  17, 1981. 
ADDRESS:  Submit  written  comments  to 
the  Director,  Energy  Management  and 
Utilization  Division,  Rural  Electrification 
Administration,  Room  5908  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Thomas  B.  Heath,  Director,  Energy 
Management  and  Utilization  Division,  at 
the  above  address.  Telephone  number 
(202)  447-6065.  The  Draft  Impact 
analysis  describing  the  options 
considered  in  developing  and 
implementing  the  proposal  is  available 
on  request  from  the  above  office. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act  of  1936, 
as  amended  (7  U.S.C.  901  et  seq.],  REA 
proposes  to  issue  a  supplement  to  be 
applicable  to  REA  Bulletin  20-2  as 
described  above.  The  proposed  action 
has  been  reviewed  under  USDA 
procedures  established  in  Secretary’s 
Memorandum  1955  to  Implement 
Executive  Order  12044  and  has  been 
classified  “not  signifrcant.”  the  text  of 
the  proposed  rule  follows: 

Subject:  Supplement  to  REA  Bulletin  20- 
2,  “Policies  and  Applications  Procedures 
for  Financing  Supplemental  Energy 
Projects” 

/.  Purpose; 

To  set  forth  Rural  Electrification 
Administration  policies  and 
requirements  concerning  financing  of 
electric  generating  facilities  utilizing 
supplemental  energy  resources. 
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II.  Policy: 

A.  It  is  the  policy  of  REA  to  encourage 
its  borrowers  to  utilize  supplemental 
energy  resources  for  power  and  energy 
requirements. 

B.  REA  will  consider  making  insured 
loans  and/ or  loan  guarantees  to  finance 
the  costs  of  developing  and 
constrtucting  new  generating  projects  or 
modifications  to  existing  facilities  which 
will  utilize  supplemental  energy 
resources.  Such  loans  and  guarantees 
will  be  made  in  conformity  with  the 
provisions  of  all  applicable  REA 
bulletins,  except  that  Bulletin  20-6, 
“Guarantee  of  Loans  for  Bulk  Power 
Supply  Facilities,"  and  Section  VII.B  of 
Bulletin  20-2,  "Electric  Loan  Policy  and 
Application  Procedures,"  shall  not  be 
applicable  to  such  financing. 

III.  Eligible  Projects: 

A.  The  following  are  among  the 
supplemental  energy  resource 
technologies  for  which  REA  will 
consider  providing  financing,  when 
utilized  for  electric  generation: 

Solar — Storage 

Thermal,  Mechanical  (includes 
compressed  gas);  Wind, 
Electrochemical. 

Hydro — Fuel  Cells 

Conventional  and  Pumped  Storage — No 
Fuel  Cells. 

Geothermal;  Direct  Combustion  or  Co- 
Combustion  of: 

Peat,  Biomass  (includes  wood].  Refuse 
or  Refuse  Derived  Fuel. 

Production  ond  Utilization  of  Fuels 
From: 

Gasification  or  Liquefaction  of  Coal, 

Peat,  Biomass,  or  Refuse  by  Thermal, 
Chemical,  or  Biological  Processes. 

Fuel  Gas  Recovered  from  Mines  or 
Landfills. 

B.  REA  will  consider  providing 
financing  for  co-generation  facilities  to 
the  extent  that  such  facilities  are  a 
necessary  and  integral  part  of  a 
borrower’s  electric  system.  For  the 
purposes  of  this  section  co-generation 
shall  mean  the  combined  generation  by 
any  facility  of  electrical  energy  and 
energy  of  any  other  form  not  used  within 
the  borrower’s  system. 

IV.  Front-End  Financing: 

A.  REA  financing  for  early  costs 
associated  with  supplemental  resource 
utilization  projects  will  be  available  as 
follows: 

1.  Insured  loans  may  be  approved  for 
the  following  items:  pre-construction 
activities  including  resource 
investigations,  plant  site  options  or 


acquisition,  technical  feasibility  studies, 
cost  evaluations  and  comparison  of 
alternatives,  environmental  analyses, 
and  costs  associated  with  pre- 
construction,  permits  and  licenses  other 
than  detailed  design  engineering  costs. 
Insured  loans  will  not  be  available  for 
design  engineering  except  when 
necessary  to  develop  specifications  and 
conduct  permits  and  licenses  which  are 
vital  to  keeping  the  proposed  project  on 
a  schedule  necessary  to  meet  power  or 
energy  supply  needs. 

The  amount  of  insured  funds  made 
available  for  front-end  financing  of  a 
particular  project  will  be  at  the 
discretion  of  the  Administrator. 

2.  Loan  guarantees  may  be  approved 
for  the  following  items:  the  procurement 
of  land  for  resources  (such  as  peat 
lands,  biomass  production  land  or  land 
for  project  storage  capacity], 
transmission  rights-of-way,  design 
engineering  other  than  that  provided 
under  IV.A.I,  cancellation  charges  on 
contracts  for  long  lead  time  equipment, 
and  for  all  items  specified  in  IV.A.I, 
should  insured  loan  funds  be  limited  or 
unavailable. 

B.  Front-end  financing  for  a  proposed 
supplemental  resource  project  may  be 
requested  by  submitting  the  following 
items  to  the  Director,  Energy 
Management  and  Utilization  Division, 
Washington,  D.C.  20250: 

1.  A  brief  discussion  of  the  need  for 
the  project  and  how  it  will  be  utilized  to 
meet  members’  power  and  energy  needs, 
and  the  estimated  amount  and  source 
(supplier]  of  any  power  and  energy 
which  might  be  displaced  by  the 
proposed  project; 

2.  An  estimated  schedule  of  major 
project  milestones,  including  financial 
obligations  and  cash  flow  requirements; 

3.  An  estimate  of  the  impact  upon  the 
retail  consumer’s  cost  of  power  in  the 
event  that  all  front-end  financing  is 
expended  but  the  proposed  project  is 
never  constructed; 

4.  Two  certified  copies  of  the  board 
resolution  authorizing  the  requested 
financing;  and 

5.  Two  signed  copies  of  REA  Form 
740c,  “Cost  Estimates  and  Loan  Budget 
for  Electric  Borrowers."  An  itemized 
attachment  to  REA  Form  740c  should  be 
prepared,  showing  the  amount  and 
purpose  for  each  item  for  which 
hnancing  is  requested. 

V.  Construction  Financing: 

A.  Normally,  loan  guarantees  will  be 
available  for  Hnancing  the  cost  of 
construction  of  supplemental  energy 
resource  projects.  However,  the 
Administrator  may  approve  a  blend  of 
guaranteed  fimds  and  insured  funds  to 


provide  an  interest  rate  conducive  to 
development  of  a  project. 

B.  Construction  Hnancing  for  a 
proposed  supplemental  energy  resource 
project  may  be  requested  by  submitting 
the  following  items  to  the  Director, 

Energy  Management  and  Utilization 
Division: 

1.  Two  certified  copies  of  the  board’s 
resolution  to  construct  the  project  and 
request  financing  from  REA,  specifying 
the  amount  requested; 

2.  Two  signed  copies  of  REA  Form 
740c,  “Cost  Estimates  and  Loan  Budget 
for  Electric  Borrowers,”  with  an 
attachment  showing  the  detailed  total 
construction  cost  estimate,  including 
interest  during  construction,  and  any 
transmission  or  distribution  facilities 
required,  and  deductions  for  previously 
provided  REA  front-end  Hnancing; 

3.  Five  copies  of  technical  and 
feasibility  analyses.  Assumptions  used 
in  the  analyses  must  be  speciHed,  and  it 
is  recommended  that  they  be  discussed 
with  REA  prior  to  performance  of 
analyses; 

4.  A  board  approved  financial 
forecast,  prepared  in  accordance  with 
REA  Bulletin  105-5  (distribution 
borrowers]  or  Bulletin  105-7  (power 
supply  borrowers],  for  a  period 
extending  at  least  10  years  beyond 
commercial  operation  of  the  proposed 
project.  Ths  forecast  must  include  a 
forecast  of  annual  accrual  and  cash 
costs  of  wholesale  power  under  the  plan 
of  power  supply  utilizing  the  proposed 
project  vs.  the  plan  which  would  be 
pursued  if  the  supplemental  resource 
project  were  not  available; 

5.  Most  recent  REA  Form  7,  “Financial 
and  Statistical  Report,”  and  REA  Form 
740a,  “Review  of  General  Funds”  for  the 
same  period  as  Form  7.  These  must  not 
be  older  than  60  days; 

6.  A  detailed  project  construction 
schedule; 

7.  A  report  on  integration  of  the 
proposed  project  into  the  existing  power 
supply  plan  including  such  items  as 
arrangements,  for  project 
interconnection,  sale  of  power  from  the 
project,  back-up  and  reserve  power  for 
the  project  and  transmission  of  project 
power;  and 

8.  Environmental  information  in 
accordance  with  REA  Bulletin  20-21. 
REA  should  be  consulted  well  in 
advance  of  a  financing  request  to 
determine  the  exact  information 
required  for  a  particular  project. 

Copies  of  the  draft  bulletin  and  the 
Draft  Impact  Analysis  are  available 
upon  request  from  the  address  indicated 
above.  All  written  submissions  made 
pursuant  to  this  action  will  be  made 
available  for  public  inspection  during 
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regular  business  hours  at  the  above 
address. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850  Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated:  January  19, 1981. 

Robert  W.  Feragen, 

Administrator. 

|FR  Doc.  81-1761  Filed  1-lS-Sl;  8:45  am| 

BILUNG  CODE  3410-1S-8I 


7  CFR  Part  1701 

REA  Bulletin  20-14  With  Respect  to 
Loan  Terms  and  Conditions  and 
Supplemental  Hnmcing  Policies; 
Supplement  to  Existing  Bulletin 

agency:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Proposed  Rule. 

SUMMARY:  REA  proposes  to  issue  a 
supplement  to  Bulletin  20-14. 
Supplemental  Financing  for  Loans 
Considered  Under  Section  4  of  the  Rural 
Electrification  Act.  Under  the  existing 
policy,  in  order  to  meet  program  needs 
more  effectively  and  conserve  available 
loan  funds,  REA  requires  qualified 
borrowers  to  obtain  a  portion  of  their 
long-term  loan  funds  from  a 
supplemental  lender,  on  terms  and 
conditions  approved  by  REA,  as  a 
prerequisite  for  obtaining  REA  loan 
funds.  Heretofore,  REA  has  generally 
been  making  loans  with  terms  of  35 
years,  which  is  the  maximum  permitted 
by  the  REA  Act  of  1936,  as  amended.  No 
requirement  as  to  the  duration  of  a 
supplemental  loan  has  been  in  effect 
Hie  intent  of  the  proposed  action  is  to 
require  that  supplemental  lenders  which 
make  loans  to  borrowers  concurrently 
with  REA  provide  loans  having  a 
minimum  term  of  25  years. 

DATE:  Public  comments  must  be  received 
by  REA  no  later  than  March  17, 1981. 
ADDRESS:  Submit  written  comments  to 
the  Director,  Electric  Loans  and 
Management  Division,  Rural 
Electrification  Administration,  Room 
3342,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  R.  Weaver,  Director, 

Electric  Loans  and  Management 
Division,  at  the  above  address, 
telephone  number  (202)  447-5900.  The 
Draft  Impact  Analysis  describing  the 
options  considered  in  developing  and 
implementing  the  proposal  is  available 
on  request  fitim  the  above  office. 
SUPFLEIffiNTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  AcL  as 
amended  (7  U.S.C.  901  et  seq.],  REA 
proposes  to  issue  a  supplement  to  be 


applicable  to  REA  Bulletin  20-14  as 
described  above.  This  proposed  action 
has  been  reviewed  under  USDA 
procedures  established  in  Secretary’s 
Memorandum  1955  to  implement 
Executive  Order  12044  and  has  been 
classified  “significant" 

General  Summary  of  Changes 

As  the  spread  between  cost  of 
supplemental  loans  and  the  REA 
standard  interest  rate  has  increased, 
some  borrowers  have  indicated  an 
interest  in  shortening  the  term  of  future 
supplemental  loans  as  a  means  of 
reducing  the  overall  cost  of  financing.  In 
order  to  fairly  allocate  the  limited 
availability  of  REA’s  Revolving  Fund, 
REA  will  generally  require  that 
supplemental  loans  have  a  minimum 
term  of  25  years.  This  will  serve  to 
reduce  a  potential  added  future 
requirement  for  REA  insured  loan  funds 
wMe  continuing  to  provide  reasonable 
flexibility  in  the  source,  terms  and 
conditions  of  the  required  concurrent 
supplemental  financing.  REA  will 
continue  to  offer  loans  %vith  a  term  of  up 
to  35  years  with  principal  deferments 
not  to  exceed  thm  years. 

This  requirement  of  a  minimum  of  a 
25-year  term  for  supplemental  loans  may 
be  modified  in  special  cases  where 
statutory  requirements,  existing 
financi^  arrangements  or  other  valid 
reasons  could  preclude  certain 
borrowers  fiom  obtaining  necessary 
capital  with  otherwise  acceptable 
financing  if  the  requirement  were 
strictly  applied.  Each  such  situation  will 
be  considered  on  its  individual  merits. 

Copies  of  the  draft  bulletin  and  the 
Draft  Impact  Analysis  are  available 
upon  request  fiom  the  address  indicated 
above.  All  written  submissions  made 
pursuant  to  this  action  will  be  made 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

(This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850,  Rural 
Electrification  Loans  and  Loan  Guarantees) 

Dated:  January  13, 1981. 

Robert  W.  Feragen, 

Administrator. 

|FR  Doc.  81-1750  Filed  1-1S.81;  8:45  am) 

BHJJNG  CODE  3410-15-H 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 31,  and  32 

Static  ERmination  Devices  and  Ion 
Generating  Tubes 

agency:  Nuclear  Regulatory 
Commission. 


ACTION:  Withdrawal  of  proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  withdrawing  a  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  April  1, 1971,  (sic)  in 
which  the  Atomic  Energy  Commission 
(the  predecessor  of  the  NRC)  solicited 
comments  on  proposed  amendments  of 
its  regulations  which  would  establish  a 
class  exemption  from  licensing 
requirements  for  the  possession  and  use 
of  tritium,  krypton-85,  or  polonium-210  in 
static  elimination  devices  and  ion 
generating  tubes.  In  consideration  of  the 
length  of  time  since  public  comments 
were  requested  on  the  proposed  rule 
and  since  it  will  be  another  year  or  more 
before  a  Commission  value  impact 
assessment  will  recommend  the  course 
of  action  that  should  be  taken  on  static 
elimination  devices  and  ion  generating 
tubes,  the  Commission  concludes  that  it 
should  withdraw  the  proposed  rule 
published  April  1, 1971.  'The  withdrawal 
of  the  proposed  rule  will  not  affect  any 
person  because  it  is  not  an  action  that 
adds,  amends,  or  rescinds  any  NRC 
regulation. 

EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.  J.  Henry,  Office  of  Standards 
Development,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  D.C.  20555, 
(301)  443-5946. 

SUPPLEMENTARY  INFORMATION:  On  April 
1, 1971,  the  Atomic  Energy  Commission 
(the  predecessor  of  the  Nuclear 
Regulatory  Commission)  published  in 
the  Federal  Register  (36  FR  6015) 
proposed  amendments  to  10  CFR  Parts 
30,  31,  and  32  of  its  regulations  which 
would  (a)  in  proposed  new  §  30.21(a) 
establish  a  class  exemption  from 
licensing  requirements  for  the 
possession  and  use  of  tritium,  krypton- 
85,  or  polonium-210  in  static  elimination 
devices  and  ion  generating  tubes 
manufactured,  processed,  produced, 
imported,  or  transferred  in  accordance 
with  a  specific  license  issued  by  the 
AEC  authorizing  transfer  for  use  under 
the  exemption,  (b)  in  proposed  new 
§§32.30,  32.31,  32.32,  and  32.33  establish 
requirements  for  the  issuance  of  specific 
licenses  authorizing  the  distribution  of 
the  static  elimination  devices  and  ion 
generating  tubes  to  persons  for  use 
under  the  class  exemption,  (c)  in 
proposed  new  §  §  30.21  (b)  and  (c) 
exempt  those  static  elimination  devices 
and  ion  generating  tubes  distributed  for 
use  under  general  license  in  §  31.3  prior 
to  a  specified  date,  and  (d)  revoke  §  31.3 
as  of  that  same  specified  date. 

A  number  of  comments  were  received 
in  response  to  the  notice  of  proposed 
rulemaking,  some  of  which  suggested 
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that  proposed  new  §  32.30  may  have 
been  too  restrictive  in  requiring  a 
specific  license  for  the  incorporation  of 
static  elimination  devices  or  ion 
generating  tubes  into  products  for 
commercial  distribution. 

Neither  the  Atomic  Energy 
Commission  nor  the  Nuclear  Regulatory 
Commission  (established  by  the  Energy 
Reorganization  Act  of  1974  on  January 
19, 1975)  took  any  further  action  on  this 
rulemaking  proceeding.  Over  the 
intervening  years,  the  staff  began 
studies  (including  a  generic 
environmental  impact  statement  on 
consumer  products)  that  eventually 
should  result  in  Commission  decisions 
on  criteria  for  approval  of  consumer 
products  and  policy  on  the  use  of 
general  licenses  that  might  have  a 
bearing  on  the  regulatory  control  of 
static  elimination  devices  and  ion 
generating  tubes  containing  byproduct 
materials. 

The  Commission  believes  that  it 
would  be  premature  to  exempt  at  this 
time  additional  products  containing 
radioactive  material  for  consumer  use  in 
view  of  the  above  studies.  In 
consideration  of  the  length  of  time  since 
public  comments  were  requested  on  the 
proposed  rule  and  since  it  will  be 
another  year  or  more  before  a 
Commission  value  impact  assessment 
will  recommend  the  course  of  action 
that  should  be  taken  on  static 
elimination  devices  and  ion  generating 
tubes,  the  Commission  concludes  that  it 
should  withdraw  the  proposed  rule 
published  April  1, 1971. 

In  view  of  these  considerations,  the 
proposed  rule  is  hereby  withdrawn.  The 
withdrawal  of  this  proposed  rule, 
however,  does  not  preclude  the 
Commission  from  issuing  similar  notices 
in  the  future  or  commit  the  Commission 
to  any  course  of  action  with  regard  to 
static  elimination  and  ion  generating 
devices. 

(5  U.S.C.  552(a)) 

Dated  at  Washington,  D.C.,  this  12th  day  of 
January,  1981. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  81-1415  Filed  1-15-81;  8:45  am) 

BILLING  CODE  7590-01-M 

FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  545 
[No.  81-5] 

Washington,  D.C.-Maryland-Virginia 
SMSA  Branching 

Dated:  January  8, 1981. 


AGENCY:  Federal  Home  Loan  Bank 
Board. 

action:  Establishing  comment  period  on 
proposed  regulation. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  will  accept  public  comments  until 
February  13, 1981,  on  its  pending 
proposal  to  allow  branching  of  Federal 
savings  and  loan  associations 
throughout  the  Washington  Standard 
Metropolitan  Statistical  Area. 

date:  Comments  will  be  accepted  until 
February  13, 1981. 

address:  Comments  should  be 
addressed  to  Secretary,  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW., 
Washington,  D.C.  20552 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Feldman,  Associate  General 
Counsel,  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW.,  Washington, 
D.C.  20552:  (202)  377-6440. 
SUPPLEMENTARY  INFORMATION:  On  June 
14, 1979,  the  Federal  Home  Loan  Bank 
Board,  by  Resolution  No.  79-340  (44  FR 
36057;  published  June  20, 1979),  proposed 
to  amend  its  regulations  to  permit 
Federal  associations  with  ofHces  within 
the  Washington,  D.C.-Md.-Va.  Standard 
Metropolitan  Statistical  Area  (“SMSA”) 
to  branch  throughout  the  SMSA. 

When  the  Board  proposed  this 
regulation,  it  was  aware  that  Congress 
had  requested  the  President  of  the 
United  States  to  conduct  a  study  of  the 
McFadden  Act,  which  imposes 
restrictions  on  the  branching  of  banks. 
While  the  McFadden  Act  does  not 
impose  restrictions  on  the  branching  of 
savings  and  loan  institutions,  the 
McFadden  Study  addresses  competitive 
issues  that  parallel  savings  and  loan 
branching  issues.  To  give  the  Board  and 
the  public  an  adequate  opportunity  to 
assess  the  application  of  material 
contained  in  the  McFadden  Study  to  the 
Washington  SMSA  branching  proposal, 
the  Board  announced  on  October  4, 

1979,  by  Resolution  No.  79-498  (44  FR 
58744;  published  October  11, 1979),  that 
it  was  extending  the  October  15, 1979, 
comment  period  deadline  until  at  least 
30  days  after  release  of  the  Study. 
Accordingly,  the  Study  (“Geographic 
Restrictions  on  Commercial  Banking  in 
the  United  States”)  having  been 
submitted  to  Congress  on  January  6, 

1981,  the  Board  will  accept  comments 
regarding  its  proposed  Washington 
SMSA  regulation  until  February  13, 1981. 

(Sec.  17,  47  Stat.  736,  as  amended;  12  U.S.C. 
1437,  Reorg.  Plan  No.  3  of  1947,  3  CFR,  1943- 
48  Comp.,  p.  1071) 


By  the  Federal  Home  Loan  Bank  Board. 
Robert  D.  Linder, 

Acting  Secretary. 

|FR  Doc.  81-1733  Filed  1-15-81:  8:45  am) 

BILLING  CODE  6720-01-M 


DEPARTMENT  OF  ENGERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 
[Docket  No.  RM80-36] 

Rate  of  Return  on  Equity  for  Electric 
Utilities;  Informal  Conference 

Issued  January  12, 1981. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

action:  Notice  of  informal  conference. 

summary:  The  staff  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  will  hold  an  informal 
public  conference  to  hear  and  discuss 
views  from  interested  persons  on 
proposals  made  in  a  Study  group 
discussion  paper  on  rate  of  return  for 
electric  utilities.  The  discussion  paper  is 
entitled,  “Establishing  the  Rate  of 
Return  on  Equity  for  Wholesale  Electric 
Sales:  Potential  Regulatory  Reforms.” 
DATES:  Requests  to  participate  in  the 
public  conference  due  January  27, 1981; 
public  conference  will  be  held  on 
Friday,  January  30, 1981,  at  9K)0  a.m. 
ADDRESSES:  Request  to  participate  to: 
The  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426  (202)  357-8400; 

Public  conference:  Hearing  Room  A, 
Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426; 

Requests  for  copies  of  discussion  paper 
Office  of  Congressional  and  Public 
Affairs,  Federal  Energy  Regulatory 
Conunission,  825  North  Capitol  Street, 
N.E.,  Room  1000,  Washington,  D.C. 
20426  (202) 357-8055. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angela  Lancaster,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426  (202) 357-8377. 

SUPPLEMENTARY  INFORMATION:  On 
December  15, 1980,  the  Commission 
directed  its  staff  to  make  public  a  Study 
Group  discussion  paper  on  rate  of  return 
for  electric  utilities  entitled, 
“Establishing  the  Rate  of  Return  on 
Equity  for  Wholesale  Electric  Sales: 
Potential  Regulatory  Reforms.”  In 
addition,  the  Commission  authorized  the 
staff  to  hold  informal  public  conferences 
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to  solicit  views  from  interested  persons 
on  the  proposals  made  by  the  Study 
Group  as  described  in  the  paper,  llie 
Study  Group  proposed  that  the 
Commission  institute  one  of  three 
alternative  generic  procedures  for 
setting  equity  rates  of  return  for 
jurisdictional  electric  utilities,  rather 
than  continue  the  current,  case-by-case 
procedures  for  setting  rates  of  return. 

The  alternatives  and  the  basis  of  the 
Study  Group's  recommendation  are 
described  in  the  Study  Group’s 
discussion  paper. 

The  public  conference  will  be  held  on 
Friday,  January  30, 1981.  The  conference 
will  be  conducted  as  a  roundtable 
discussion,  with  members  of  the  staff 
Study  Group  participating  along  with 
other  interested  persons.  Persons 
wishing  to  participate  in  the  meeting 
should  contact  the  Secretary  by  January 
27, 1981,  and  should  give  some 
indication  of  the  particular  issues  they 
would  most  like  to  discuss.  A  record  will 
be  kept  of  the  discussion. 

There  are  several  specific  questions 
on  which  views  are  solicited.  First,  has 
the  Study  Group  adequately  identified 
the  problems  and  advantages  of  the 
Commission’s  current  procedures  for 
setting  electric  rate  of  return  on  equity? 

If  not,  what  alternative  considerations 
should  be  brought  to  the  Commission’s 
attention? 

Second,  has  the  Study  Croup  correctly 
identihed  the  options  available  to  the 
Commission  for  improving  the 
Commission’s  regulation  of  the  rate  of 
return  on  equity  allowed  jurisdictional 
electric  utilities?  If  not,  what  other 
options  should  be  considered  by  the 
Commission? 

Finally,  which  option  is  preferred? 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  81-1721  Filed  1-15-81:  8:45  am| 

BILLING  CODE  6450-a5-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  656 

Labor  Certification  Process  for  the 
Permanent  Employment  of  Aliens  in 
the  United  States;  Certification  of 
Canadian  Railway  Workers 

agency:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  proposes  to  amend 
its  regulations  relating  to  certiHcation  of 


immigrant  aliens  for  permanent 
employment  in  the  United  States.  The 
amendment  would  add  to  the  Schedule 
A  precertification  list  certain  Canadian 
railway  workers  who  have  qualified  for 
employment  through  seniority  rights 
under  a  collective  bargaining  agreement. 
DATE:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposed  rulemaking  on  or  before  March 
17, 1981. 

ADDRESS:  Send  written  comments  to: 

Mr.  David  O.  Williams,  Administrator, 
United  States  Employment  Service, 
Employment  and  Training 
Administration,  United  States 
Department  of  Labor,  Suite  8000 — 

Patrick  Heiuy  Building,  601  “D"  Street 
N.W.,  Washington,  D.C.  20213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Aaron  Bodin,  Chief,  Division  of 
Labor  Certifications,  Telephone:  202- 
376-6295. 

SUPPLEMENTARY  INFORMATION:  The 

Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  is  proposing  to  amend  its 
regulations  at  20  CFR  Part  656,  to  add  to 
the  Schedule  A  precertification  list 
certain  Canadian  railway  workers  who 
will  be  employed  with  the  same 
international  railway  corporation  or 
organization  with  which  they  were 
employed  in  the  United  States  or 
Canada  for  one  continuous  year. 

Permanent  Alien  Employment 
Certification  Process 

Pursuant  to  the  Immigration  and 
Nationality  Act  (Act),  before  the 
Department  of  State  and  the 
Immigration  and  Naturalization  Service 
(INS)  may  issue  visas  and  admit  certain 
immigrant  aliens  to  work  permanently  in 
the  United  States,  the  Secretary  of  Labor 
must  first  certify  to  the  Secretary  of 
State  and  to  the  Attorney  General  that: 

(a)  There  are  not  sufficient  United 
States  workers,  who  are  able,  willing, 
qualified,  and  available  at  the  time  of 
the  application  for  a  visa  and  admission 
into  the  United  States  and  at  the  place 
where  the  alien  is  to  perform  the  work; 
and 

(b)  The  employment  of  the  alien  will 
not  adversely  affect  the  wages  and 
working  conditions  of  similarly 
employed  United  States  workers.  8 
U.S.C.  1182(a)(14). 

Department  of  Labor  Regulations 

DOL  has  promulgated  regulations  at 
20  CFR  Part  656  governing  the  labor 
certification  process  described  above  for 
the  permanent  employment  of  immigrant 
aliens  in  the  United  States.  45  FR  83926 
(December  19, 1980).  Part  656  was 
promulgated  pursuant  to  and 


implements  section  212(a)(14}  of  the  Act 
(8  U.S.C.  1182(a)(14)). 

The  regulations  at  20  CFR  Part  656  set 
forth  the  factfinding  process  designed  to 
develop  information  sufficient  to 
support  the  granting  or  denial  of  a 
permanent  labor  certification.  Part  656 
also  sets  forth  the  responsibilities  of 
employers  who  desire  to  permanently 
employ  immigrant  aliens  in  the  United 
States,  and  the  responsibilities  of  the 
alien  beneficiaries  of  permanent  alien 
labor  certifications. 

Schedule  A  Precertification  List 

ETA  has  published,  at  2  CFR  656.10,  a 
list  of  occupations  (Schedule  A)  for 
which  the  Administrator,  U.S. 
Employment  Service,  has  determined 
that  there  are  not  sufficient  United 
States  workers  who  are  able,  willing, 
qualified,  and  available,  and  that  the 
wages  and  working  conditions  of  U.S. 
workers  similarly  employed  will  not  be 
adversely  affected  by  the  employment  of 
aliens.  45  FR  83934  (December  19, 1980), 
DOL  has  delegated  to  the  Department  of 
State  and  the  INS  the  authority  to 
determine  if  an  alien  falls  within  one  of 
the  occupational  categories  on  Schedule 
A,  and,  if  so,  to  issue  a  permanent  alien 
labor  certification  for  the  alien.  20  CFR 
656.22:  45  FR  83941  (December  19,  1980). 
The  Schedule  A  determination  of  the 
INS  or  Deparment  of  State  is  conclusive 
and  final,  and  is  not  appealable  within 
DOL. 

Canadian  Railway  Workers 

Various  international  railway 
companies  operate  tracks  which  cross 
the  United  States-Canadian  border,  or 
facilities  which  are  in  both  the  United 
States  and  Canada.  Pursuant  to 
collective  bargaining  agreements 
between  these  railway  employers  and 
international  railway  unions,  the 
employers’  employees  may  exercise 
seniority  rights  and  bid  for  jobs  on  both 
sides  of  the  border.  United  States 
workers  seek  and  obtain  employment  in 
Canada  under  such  agreements,  as  do 
Canadian  workers  in  the  United  States. 

Canadian  immigration  authorities  may 
issue  an  employment  authorization 
(similar  to  a  labor  certification)  to  a  non- 
Canadian  if  the  employment  of  that 
person  would  result  in  reciprocal 
treatment  of  Canadian  citizens  in  other 
countries.  Thus,  the  issuance  of 
Schedule  A  United  States  permanent 
alien  labor  certifications  to  Canadian 
workers  in  such  an  occupational 
category  would  result  in  reciprocal 
employment  opportunities  for  similarly 
situated  U.S.  workers  in  Canada. 

During  the  recent  rulemaking  process 
revising  20  CFR  Part  656  (see  44  FR 
83926  (December  19, 1980)),  DOL 
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received  a  request  from  inernational 
railway  unions  that  consideration  be 
given  to  Canadian  railway  workers 
exercising  their  collective  bargaining 
agreement  seniority  rights  across  the 
border,  so  that  reciprocity  might  be 
extended  to  United  States  workers  in 
Canada.  These  unions  represent 
members  on  both  sides  of  the  border, 
under  collective  bargaining  agreements 
with  international  railway  employers. 
Although  the  unions’  request  was 
outside  the  scope  of  the  rulemaking 
concluded  on  December  19, 1980,  ETA 
has  determined  that  the  request  has 
merit  and  is  issuing  this  Notice  of 
Proposed  Rulemaking.  Because  of  the 
unique  nature  of  railway  employment, 
with  tracks  crossing  and  facilities 
located  on  both  sides  of  the  border,  and 
the  unique  nature  of  the  employment, 
resulting  in  expanded  job  opportunities 
for  U.S.  workers  in  Canada,  certain 
Canadian  railway  workers  will  be 
added  to  Schedule  A. 

The  Canadians  must  qualify  for  such 
employment  on  the  basis  of  seniority 
rights  under  a  collective  bargaining 
agreement  between  an  international 
railway  corporation  or  organization  and 
an  international  labor  union.  Two 
groups  of  workers  would  be  included: 

(1)  Canadian  citizens  who  have  been 
admitted  to  the  United  States  in  order  to 
work  in,  and  who  are  currently  working 
in,  railway  employment  with  the  same 
international  railway  corporations  or 
organization  with  which  they  were 
continuously  employed  in  railway 
employment  in  Canada  for  one  year 
before  they  were  admitted  to  the  United 
States;  and 

(2)  Canadian  citizens  in  Canada  who 
will  be  engaged  in  the  United  States  in 
railway  employment  with  the  same 
international  railway  corporations  or 
organizations  with  which  they  have 
been  continuously  employed  in  railway 
employment  in  Canada  for  the 
immediately  prior  year. 

Precertification  of  the  above  two 
groups  would  be  permitted  only  where 
the  Canadian  immigration  authorities 
reciprocate  in  permitting  similar 
employment  of  United  States  railway 
workers  in  Canada. 

Development  of  Final  Rule 

The  final  rule  was  prepared  under  the 
direction  and  control  of  Mr.  David  O. 
Williams,  Administrator,  United  States 
Employment  Service,  Employment  and 
Training  Administration,  United  States 
Department  of  Labor,  Washington,  D.C. 

Regulatory  Impact 

The  rule  would  have  less  impact  than 
specified  in  DOL’s  criteria,  so  that  the 
effect  of  the  proposed  regulation  is  not 


so  major  as  to  require  the  preparation  of 
a  regulatory  analysis.  See  44  FR  5576 
(January  26, 1979).  This  shall  also  certify 
that  the  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  since  it  applies  only  to  large 
multinational  employers.  5  U.S.C.  605(b). 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at 
Number  17.203,  “Certification  for 
Immigrant  Workers". 

Proposed  Rule 

Accordingly,  it  is  proposed  to  amend 
Part  656  of  Chapter  V  of  Title  20,  Code 
of  Federal  Regulations,  as  follows: 

1.  Section  656.10  is  amended  by 
designating  paragraph  (d)(3)  on 
Schedule  A  as  paragraph  (d)(4)  and  by 
adding  a  new  paragraph  (d)(3)  to  read  as 
follows: 

§656.10  Scheduled 

(d)  Group  IV:  *  *  * 

(3)(i)(A)  Canadian  citizens  who  have 
been  admitted  to  the  United  States  in 
order  to  work  in,  and  who  are  currently 
working  in,  railway  employment  with 
the  same  international  railway 
corporations  or  organization  with  which 
they  were  continuously  employed  in 
railway  employment  in  Canada  for  one 
year  before  they  were  admitted  to  the 
United  States,  and  who  have  qualifled 
for  such  employment  in  the  United 
States  on  the  basis  of  seniority  rights 
under  a  collective  bargaining  agreement 
between  the  employer  and  an 
international  labor  union. 

(B)  Canadian  citizens  in  Canada  who 
will  be  engaged  in  the  United  States  in 
railway  employment  with  the  same 
international  railway  corporations  or 
organizations  with  which  they  have 
been  continuously  employed  in  railway 
employment  in  Canada  for  the 
immediately  prior  year,  and  who  have 
qualified  for  such  employment  in  the 
United  States  on  the  basis  of  seniority 
rights  under  a  collective  bargaining 
agreement  between  the  employer  and  an 
international  labor  union. 

(ii)  A  Canadian  citizen  shall  qualify 
under  paragraph  (d)(3)(i)  of  this  section 
only  if  the  employment  of  the  alien 
would  result  in  the  reciprocal 
employment  of  United  States  railway 
workers  in  Canada. 
***** 

2.  Section  656.22  is  amended  as 
follows: 

a.  Paragraph  (f)(2)(iii)  is  amended  by 
deleting  the  word  “and"  at  the  end 
thereof; 


b.  Paragraphs  (f)(1)  and  (f)(2)(iv)  are 
revised,  and  a  new  paragraph  (f)(2)(v)  is 
added,  to  read  as  follows: 

§  656.22  Applications  for  labor 
certifications  for  Schedule  A  occupations. 
***** 

(f)(1)  Aliens  seeking  labor 
certihcations  under  Group  IV(1)  or  IV(2) 
of  Schedule  A  shall  meet,  at  the  time  of 
filing  the  application,  the  eligibility 
requirements  of  the  Immigration  and 
Nationality  Act  for  an  L-1  nonimmigrant 
visa  classiHcation  as  a  manager  or 
executive.  See  8  U.S.C.  1101(a)(15)(L); 
and  8  CFR  214.2(1).  However,  persons 
who  are  eligible  for  an  L-1  visa  on  the 
basis  of  specialized  knowledge,  but  not 
managerial  or  executive  experience,  do 
not  meet  the  requirements  for  Group 
IV(1)  of  IV(2)  of  Schedule  A.  The  actual 
filing  of  an  L-1  visa  petition  is  not 
required. 

***** 

(2)  *  *  * 

(iv)  The  dates  the  international 
corporation  or  organization  was 
established  and  has  been  doing  business 
in  the  United  States  prior  to  the 
submission  of  the  application  (The  term 
“doing  business”  is  defined  in  Schedule 
A  at  I  656.10(d)(4)  of  this  Part);  and 

(v)  If  the  alien  is  seeking  certification 
of  employment  as  a  railway  worker,  as 
described  in  Group  IV(3)  of  Schedule  A, 
the  alien  shall  attach: 

(A)  Proof  of  the  alien’s  Canadian 
citizenship;  and 

(B)  A  document  signed  by  an 
authorized  officer  of  the  international 
railway  corporation  or  organization 
which  will  employ  the  alien  in  the 
United  States  and  by  an  authorized 
officer  of  the  international  labor  union 
under  whose  collective  bargaining 
agreement  the  alien  is  seeking  railway 
employment  in  the  United  States,  stating 
that  the  alien  has  qualified  for  the 
employment  on  the  basis  of  seniority 
rights  under  a  collective  bargaining 
agreement  between  the  employer  and 
the  union.  Notwithstanding  such 
documentation,  such  aliens  do  not 
qualify  for  the  purposes  of  Schedule  A, 
Group  IV(3)  (see  §  656.10(d)(3)  of  this 
Part),  unless  the  alien’s  employment 
would  result  in  the  reciprocal 
employment  of  United  States  railway 
workers  in  Canada. 
***** 

(Sec.  212(a](14)  of  the  Immigration  and 
Nationality  Act,  8  U.S.C.  1101  et  seq.; 
Wagner-Peyser  Act  of  1933,  as  amended,  29 
U.S.C.  49  et  seq.:  5  U.S.C.  301) 
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Signed  in  Washington,  D.C.,  this  12th  day 
of  January  1981. 

Ray  Marshall, 

Secretary  of  Labor. 

|FK  Doc.  81-1624  Filed  1-15-81;  8:45  am| 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

Income  Tax;  Dollar-Value  LIFO 
Inventory 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  amendments  to  the  regulations 
relating  to  the  valuation  of  dollar-value 
last-in,  first-out  (LIFO)  inventories.  The 
proposed  amendments  would  provide 
the  public  with  guidance  regarding  a 
method  of  valuing  dollar-value  LIFO 
inventories  and  would  affect  taxpayers 
required  to  maintain  inventories. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  mailed  or 
delivered  by  April  16, 1981.  The 
amendments  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  the  proposed  amendments  are 
adopted  by  a  Treasury  decision. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-267-79).  Washington,  D.C.  20224. 
CONTACT  FOR  FURTHER  INFORMATION: 
Philip  Bosco  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20224,  Attention:  CC:LR:T,  202-566- 
3238,  not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1]  under 
section  472  of  the  Internal  Revenue 
Code  of  1954.  The  proposed 
amendments  are  to  be  issued  under  the 
authority  contained  in  sections  472  and 
7805  of  the  Internal  Revenue  Code  of 
1954  (68A  Stat.  159,  917;  26  U.S.C.  472, 
7805). 

Explanation  of  Proposed  Amendments 

Under  regulations  §  1.472-8,  taxpayers 
are  permitted  to  use  the  dollar-value 
LIFO  method  of  accounting  for 
inventories,  which  accounts  for 
inventories  in  terms  of  dollars  of  cost 
rather  than  specific  goods.  In  order  to 


compare  the  costs  in  an  inventory  pool 
at  the  close  of  a  year  with  the  costs  in 
an  inventory  pool  at  the  beginning  of  the 
year,  it  is  necessary  to  convert  costs  into 
dollars  with  a  constant  value,  which  are 
referred  to  as  “base-year”  dollars. 

Current  rules  provide  that  taxpayers 
generally  are  not  permitted  to  use  an 
inventory  price  index  to  determine  the 
base-year  dollars  in  an  inventory  pool 
unless  the  index  is  based  on  the  price 
change  experience  for  the  particular 
inventory  pool.  An  exception  to  this  rule 
is  the  Department  Store  Inventory  Price 
Indexes,  prepared  by  the  United  States 
Bureau  of  Labor  Statistics  for  the 
purpose  of  valuing  inventories  found  in 
the  departments  of  department  stores. 
Taxpayers  generally  cannot  use  price 
indexes  such  as  the  consumer  and 
producer  price  indexes  prepared  by  the 
Bureau  of  Labor  Statistics  because  they 
cannot  show  that  the  use  of  such 
indexes  is  accurate,  reliable,  and 
suitable  for  their  particular  inventory 
pools. 

Many  taxpayers,  especially  small 
businesses,  do  not  currently  use  the 
LIFO  method  because  the  use  of  the 
current  dollar-value  LIFO  rules  are 
perceived  to  be  complex  and 
burdensome.  Amendments  to  the 
regulations  are  being  proposed  to 
simplify  the  use  of  the  dollar-value  LIFO 
method  so  that  the  LIFO  method  could 
be  used  by  more  taxpayers  and  would 
be  easier  to  use  by  taxpayers  currently 
using  the  method.  However,  before  the 
proposed  amendments  can  be  adopted 
as  final  regulations,  in  addition  to  the 
issues  addressed  by  the  proposed 
amendments,  several  issues  not 
addressed  by  the  proposed  amendments 
also  must  be  resolved.  A  notice  of 
proposed  rulemaking  might  be  published 
in  the  future  addressing  these  issues,  but 
written  comments  at  this  time  would  be 
helpful.  The  remainder  of  this  preamble, 
which  discusses  the  draft  proposed 
amendments,  also  identifies  some  of  the 
issues  that  remain  to  be  resolved. 

The  proposed  amendments  to  the 
regulations  would  simplify  the  use  of  the 
dollar-value  LIFO  method  by  providing 
that  for  taxable  years  beginning  after 
the  proposed  amendments  are  adopted 
as  final  regulations,  taxpayers  may 
establish  inventory  pools  under  special 
rules  and  may  compute  an  inventory 
price  index  for  valuing  a  pool  by 
referring  to  80  percent  of  the  percent 
change  in  selected  consumer  or 
producer  price  indexes  prepared  by  the 
Bureau  of  Labor  Statistics  and  published 
in  the  CPI  Detailed  Report  or  Producer 
Prices  and  Price  Indexes,  which  are 
monthly  reports  on  consumer  price 


movements  and  producer  price 
movements. 

In  developing  the  proposed 
amendments,  it  was  determined  that  the 
consumer  and  producer  price  indexes 
prepared  by  the  Bureau  of  Labor 
Statistics  would  overstate  the  movement 
of  inventory  prices  experienced  by  some 
taxpayers  and  would  understate  the 
movement  of  inventory  prices 
experienced  by  other  taxpayers. 
Taxpayers  experiencing  a  rate  of 
inventory  price  inflation  lower  than  the 
published  rate  would  tend  to  choose  the 
use  of  the  published  consumer  and 
producer  price  indexes.  Taxpayers 
experiencing  a  rate  of  inventory  price 
inHation  higher  than  the  published  rate 
would  tend  to  choose  to  use  a  price 
index  based  on  their  own  inventory 
price  inflation  experience.  It  was 
decided  that  the  use  of  the  consumer 
and  producer  price  indexes  prepared  by 
the  Bureau  of  Labor  Statistics  should  not 
depend  on  whether  a  taxpayer’s  actual 
rate  of  inventory  price  inflation  was 
relatively  high  or  low.  However,  it  was 
also  decided  that  the  use  of  overstated 
inflation  rates  to  value  LIFO  inventory 
pools  should  be  reduced  to  the  extent 
possible  consistent  with  the  purposes  of 
simplifying  the  use  of  the  dollar-value 
LIFO  method.  The  80  percent  limitation 
is  intended  to  be  an  alternative  to 
computing  an  inventory  price  index 
based  on  the  taxpayer's  own  inflation 
rate  and  is  intended  to  be  an 
appropriately  conservative  estimate  that 
the  taxpayer  can  use  without  regard  to 
the  inflation  rate  actually  experienced 
by  the  taxpayer. 

An  unresolved  issue  is  how  to  apply 
the  80  percent  limitation  tathe  inflation 
rate  for  a  period  of  more  than  one 
taxable  year.  For  example,  if  a  selected 
consumer  or  producer  price  index  for  a 
specific  category  of  goods  increased  10 
percent  per  year  for  two  years,  the 
cumulative  published  inflation  rate  for 
the  two-year  period  is  21  percent.  If  the 
80  percent  limitation  were  applied  to  the 
21  percent  cumulative  published 
inflation  rate,  the  inventory  price  index 
would  reflect  an  increase  of  16.8  percent 
(80  percent  of  21  percent).  However,  if 
the  80  percent  limitation  were  applied  to 
the  annual  published  inflation  rate,  the 
inventory  price  index  would  reflect  an 
increase  of  8  percent  (80  percent  of  10 
percent)  for  each  year  and  a  cumulative 
increase  of  16.64  percent. 

The  CPI  Detailed  Report  and 
Producer  Prices  and  Price  Indexes  can 
each  be  ordered  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402.  The  CPI 
Detailed  Report  has  a  single  copy  price 
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of  $2.25  and  a  one-year  subscription 
price  of  $15.00.  The  Producer  Prices  and 
Price  Indexes  has  a  single  copy  price  of 
$2.75  and  a  one-year  subscription  price 


The  proposed  amendments  would 
provide  that  the  index  or  indexes 
selected  for  an  inventory  pool  must  be 
the  most  detailed  index  or  indexes  for 
the.category  or  categories  of  goods  that 
most  closely  resemble  the  type  of  goods 
in  the  inventory  pool.  Written  comments 
are  requested  suggesting  additional 
criteria  to  be  used  to  determine  the 
appropriate  index  or  indexes  for  an 
inventory  pool.  Suggestions  with  respect 
to  specific  types  of  businesses  would  be 
helpful. 

The  proposed  amendments  would  also 
provide  that  if  it  is  necessary  to  select 
more  than  one  consumer  or  producer 
price  index  for  an  inventory  pool,  the 
inventory  price  index  used  to  determine 
the  LIFO  value  of  the  pool  is  computed 
by  referring  to  80  percent  of  a  weighted 
average  of  the  percent  changes  in  the 
selected  consumer  or  producer  price 
indexes  for  the  pool.  The  weighted 
average  is  computed  with  reference  to 
the  relative  amounts  of  costs  of  goods  in 
each  consumer  or  producer  price  index 
category  of  goods  in  the  inventory  pool. 
An  issue  not  resolved  is  whether  the 
weighting  of  the  indexes  should  be 
based  on  the  relative  current-year  costs 
in  ending  inventory,  the  relative  base- 
year  costs  in  ending  inventory,  or  the 
relative  costs  in  ending  inventory  of  a 
representative  year  which  would  be 
revised  at  reasonable  intervals  such  as 


of  $17.00. 

An  excerpt  from  the  CPI  Detailed 
Report  for  December  1979  is  reproduced 
here. 


every  five  years.  Written  comments 
addressing  these  issues  or  suggesting 
alternate  ways  of  applying  multiple 
indexes  to  a  single  pool  are  requested. 

The  proposed  amendments  would  also 
provide  special  rules  for  establishing  the 
inventory  pools  of  retailers,  wholesalers, 
jobbers  and  distributors  to  be  valued 
with  the  inventory  price  indexes 
computed  under  the  new  rules.  The 
proposed  amendments  would  provide 
that  retailers,  wholesalers,  jobbers,  and 
distributors  using  the  new  rules  to 
compute  an  inventory  price  index  may 
establish  inventory  pools  for  any  group 
of  goods  included  within  one  of  eleven 
general  categories  of  consumer  goods 
described  in  the  CPI  Detailed  Report. 
These  categories  are  food  and 
beverages,  housing  maintenance  and 
repair  commodities,  fuels  {other  than 
gasoline),  house  furnishings  and 
housekeeping  supplies,  apparel 
commodities,  private  transportation 
(including  gasoline],  medical  care 
commodities,  entertainment 
commodities,  tobacco  products,  toilet 
goods  and  personal  care  appliances,  and 
school  books  and  supplies.  Written 
comments  suggesting  other  pooling 
methods  to  be  used  with  the  new 
inventory  price  index  rules  are  welcome. 

The  proposed  amendments  would 
provide  that  the  use  of  an  inventory 
price  index  based  on  selected  consumer 


or  producer  price  indexes  is  a  method  of 
accounting.  The  proposed  amendments 
would  provide  that  taxpayers  must 
request  the  Commissioner's  consent  to  a 
change  to  such  method  of  accounting, 
but  also  would  provide  that  for  the  first 
or  second  taxable  year  beginning  after 
the  proposed  amendments  are  adopted 
as  final  regulations,  taxpayers  may 
change  to  this  method  of  computing 
inventory  price  indexes  without 
requesting  the  consent  of  the 
Commissioner.  This  change  would  be 
made  by  filing  a  Form  970  with  the 
taxpayer’s  income  tax  return  for  the 
year  of  change. 

Initial  Regulatory  Flexibility  Analysis 

Amendments  to  the  regulations  are 
being  proposed  because  the  existing 
rules  relating  to  the  computation  of 
inventory  price  indexes  used  in 
connection  with  the  dollar-value  LIFO 
method  of  inventory  valuation  are 
perceived  by  many  taxpayers,  especially 
many  small  businesses,  as  being  too 
complex  and  therefore  the  LIFO  method 
is  not  used  by  such  taxpayers. 

The  objective  of  these  proposed 
amendments  is  to  provide  taxpayers 
with  an  alternate,  simplified,  method  of 
computing  an  inventory  price  index  that 
will  make  the  use  of  the  dollar-value 
UFO  method  easier  and  therefore  more 
accessible,  especially  to  small 
businesses.  The  proposed  amendments, 
if  adopted,  would  therefore  permit 
taxpayers  to  use  price  indexes  prepared 
by  the  United  States  Bureau  of  Labor 
Statistics  in  lieu  of  computing  an 
inventory  price  index  based  on  their 
own  inflation  experience.  A  necessary 
part  of  the  objective  to  simplify  the  use 
of  the  dollar-value  UFO  method  is  to 
maintain  the  integrity  of  the  method  as  a 
method  that  results  in  the  clear 
reflection  of  income.  Therefore,  in  order 
to  mitigate  any  inaccuracy  inherent  in 
the  use  of  averages  and  to  reduce  the 
possibility  of  adverse  selection  against 
the  Government,  the  proposed 
amendments  would  permit  taxpayers  to 
use  only  80  percent  of  the  percent 
change  in  the  selected  consumer  or 
producer  price  indexes.  The 
amendments  are  proposed  under  the 
authority  of  sections  472  and  7805  of  the 
Internal  Revenue  Code  of  1954. 

The  proposed  amendments,  if 
adopted,  will  affect  any  small  business 
that  is  required  under  section  471  of  the 
Internal  Revenue  Code  to  maintain 
inventories,  elects  to  use  the  UFO 
method  in  valuing  such  inventories,  and 
wishes  to  use  the  rules  provided  by  the 
proposed  amendments.  No  taxpayer  will 


Excerpt  from  Table  5. — CP!  for  AH  Urban  Consumers:  Nonfood  Expenditure  Categories,  US.  City  Average 


Index  base  Unadjusted  Unadjusted 

index  Dec.  percent 
1979  change  to  Dec. 
1979  front  Dec. 
1978 


Household  furnishings  and  operation . 

1967 

195.8 

6.4 

Housefumishings: 

1967 

166.9 

5.2 

Textile  household  furnishings . 

1967 

178.6 

6.1 

Household  linens . _.. 

1977 

106.3 

4.3 

Curtains,  drapes,  slipcovers,  arxf  sewing  materials. . 

1977 

114.6 

7.9 

Furniture  and  Bedding .. 

1967 

182.8 

6.3 

Bedroom  furniture . 

1977 

118.3 

8.7 

Sofas . 

1977 

108.2 

4.5 

Livingroom  chairs  and  tables . 

1977 

108.1 

4.5 

Other  furniture . 

1977 

117.1 

6.3 

Appliances  including  TV  and  sound  equipment . 

1977 

137.5 

3.3 

Television  arxl  souno  equipment . . 

1977 

105.3 

2.0 

Television . 

1967 

103.6 

.9 

Sound  equioment . 

1977 

107.8 

2.9 

Household  appl  ances...  _  * 

1967 

157.9 

4.5 

Refrigerators  and  homo  freezers . 

1967 

156.7 

4.5 

Laundry  equipment.... 

1977 

113.6 

6.9 

other  household  appliances 

1977 

109.9 

3.4 

Stoves,  dishwashers,  vacuums,  and  sewing  machines . 

1977 

106.6 

.5 

Office  machines,  small  electric  appliances  and  air  conditioners _ 

1977 

111.4 

7.0 

Other  household  equipment . 

1977 

113.0 

6.5 

Floor  and  window  coverings,  infants’,  laundry,  cleaning,  and  outdoor  equipment 

1977 

111.7 

5.7 

Clocks,  lamps,  and  decor  items . 

1977 

110.1 

6.9 

Tableware,  serving  pieces,  and  nonelectric  kitchenware . 

1977 

117.2 

8.0 

Lawn  equipmenL  power  tools,  and  other  hardware . . . 

1977 

110.3 

4.8 
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be  required  to  use  the  method  provided 
by  the  proposed  amendments. 

If  the  proposed  amendments  are 
adopted,  any  small  business  wishing  to 
use  the  rules  provided  by  the  proposed 
amendments  will  be  required  to  report 
for  the  first  year  that  the  method  is  used 
the  inventory  pools  used,  the  type  of 
goods  included  in  each  pool,  and  the 
consumer  or  producer  price  index  or 
indexes  selected  for  each  pool.  In 
addition,  for  each  year  in  which  the 
inventory  price  index  computation 
method  is  used,  the  taxpayer  will  be 
required  to  maintain  adequate  books 
and  records  showing  how  inventory 
pools  were  established,  how  the 
consumer  and  producer  price  indexes 
were  selected,  and  how  the  inventory 
price  indexes  and  the  change  in  such 
indexes  were  computed.  Professional 
accounting  skills  may  be  desirable  in  the 
initial  year  of  using  the  method  provided 
by  the  proposed  rules,  although 
information  disseminated  by  various 
industry  groups  may  provide  small 
businesses  with  adequate  assistance. 
Otherwise,  the  rules  prescribed  in  the 
proposed  amendments  do  not  require 
any  professional  skills  in  addition  to 
those  already  needed  to  keep  inventory 
accounting  records  for  a  small  business. 

The  proposed  amendments  do  not 
overlap  with,  conflict  with,  or  duplicate 
any  existing  federal  regulation. 

The  amendments  are  being  proposed 
to  reduce  the  economic  impact  on  small 
businesses  of  the  rules  relating  to  the 
use  of  the  LIFO  method  by  simplifying 
the  computations  required  under  such 
method,  thereby  enabling  more  small 
entities  to  avail  themselves  of  the  tax 
reduction  benefits  of  the  use  of  the  LIFO 
method  and  reducing  the  computational 
and  recordkeeping  costs  of  taxpayers 
using  the  LIFO  method.  The  only 
significant  alternative  that  was 
considered,  other  than  not  proposing 
any  amendments,  was  to  limit  the 
availability  of  the  new  method  to  small 
businesses  and  allow  the  use  of  100 
percent  of  the  change  in  the  selected 
consumer  and  producer  price  indexes. 
This  alternative  was  rejected  because 
there  is  no  authority  under  sections  472 
and  7805  of  the  Internal  Revenue  Code 
to  differentiate  between  large  and  small 
businesses  in  providing  rules  that  would 
affect  tax  liability.  In  addition,  allowing 
the  use  of  100  percent  of  the  change  in 
the  selected  indexes  would  result  in  an 
increase  in  the  number  of  taxpayers 
using  an  overstated  inflation  rate  to 
value  inventory  pools  and  would 
increase  the  extent  to  which  such  rates 
are  overstated.  The  80  percent  limitation 
provided  in  the  proposed  amendments  is 
intended  to  be  an  alternative  to 


computing  an  inventory  price  index 
based  on  the  taxpayer’s  own  inflation 
experience  and  therefore  a  conservative 
estimate  that  taxpayers  can  use  without 
regard  to  the  inflation  rate  actually 
experienced  by  the  taxpayer. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments 
(preferably  six  copies)  that  are 
submitted  to  the  Commissioner  of 
Internal  Revenue.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  to  be  held,  notice  of  the  time 
and  place  will  be  published  in  the 
Federal  Register.  * 

Drafting  Information 

The  principal  author  of  these 
proposed  amendments  is  Geoffrey  B. 
banning  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  proposed 
amendments,  both  on  matters  of 
substance  and  style. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows; 

Paragraph  (e)  of  §  1.472-8  is  amended 
by  adding  new  paragraph  (e)(3)  to  read 
as  set  forth  below: 

§  1.472-8  Dollar-value  method  of  pricing 
LIFO  inventories. 

***** 

(e)  Methods  of  computation  of  the 
LIFO  value  of  a  dollar-value  pool.  *  *  * 

(3)  Use  of  inventory  price  index 
computed  with  reference  to  consumer  or 
producer  price  indexes — (i)  In  general. 
For  purposes  of  paragraph  (e)(1)  of  this 
section,  for  taxable  years  beginning 
after  [insert  date  these  proposed 
amendments  are  adopted  by  a  Treasury 
decision],  an  inventory  price  index 
computed  in  the  manner  provided  by 
paragraph  (e)(3)  will  be  accepted  by  the 
Commissioner  as  an  appropriate  method 
of  computing  an  index,  and  the  use  of 
such  inventory  price  index  to  compute 
the  LIFO  value  of  a  dollar-value 
inventory  pool  will  be  accepted  as 
accurate,  reliable,  and  suitable.  A 
taxpayer  using  the  inventory  price  index 
computation  method  provided  by 
paragraph  (e)(3)  must  use  such  method 


in  determining  the  value  of  all  goods  for 
which  the  taxpayer  has  elected  to  use 
the  LIFO  method.  However,  the 
inventory  price  index  computation 
method  provided  by  paragraph  (e)(3) 
may  not  be  used  by  a  taxpayer  eligible 
to  use  inventory  price  indexes  prepared 
by  the  United  States  Bureau  of  Labor 
Statistics  for  the  purpose  of  valuing  the 
LIFO  inventories  of  a  specific  industry. 
Thus,  a  taxpayer  eligible  to  use  the 
retail  price  indexes  prepared  by  the 
Bureau  of  Labor  Statistics  and  published 
in  Department  Store  Inventory  Price 
Indexes  may  not  use  the  inventory  price 
index  computation  method  provided  by 
paragraph  (e)(3).  An  inventory  price 
index  computed  as  provided  by 
paragraph  (e)(3)  is  computed  in  the 
manner  provided  by  paragraph  (e)(3)(ii) 
with  reference  to  consumer  or  producer 
price  indexes  selected  in  the  manner 
provided  by  paragraph  (e)(3)(iii).  Special 
rules  for  establishing  inventory  pools  to 
be  valued  by  an  inventory  price  index 
computed  in  the  manner  provided  by 
paragraph  (e)(3)  are  in  paragraph 
(e)(3)(iv).  Rules  relating  to  the  adoption 
of,  or  change  to,  the  method  of 
computing  an  inventory  price  index  in 
the  manner  provided  by  paragraph  (e)(3) 
are  in  paragraph  (e)(3)  (v)  and  (vi). 

(ii)  Computation  of  index.  An 
inventory  price  index  computed  in  the 
manner  provided  by  this  subdivision  (ii) 
shall  reflect  80  percent  of  the  percent 
change  in  the  selected  consumer  or 
producer  price  index  or  indexes  for  a 
specific  category  or  categories  of  goods. 
See  paragraph  (e)(3)(iii)  of  this  section 
for  rules  relating  to  the  selection  of 
appropriate  consumer  or  produce  price 
indexes.  Thus,  if  the  selected  consumer 
or  producer  price  index  for  a  specific 
category  of  goods  increased  10  percent 
for  the  period  December  1981  to 
December  1982,  an  inventory  price  index 
computed  in  the  manner  provided  by 
this  subdivision  (ii)  with  reference  to 
such  consumer  or  producer  price  index 
will  reflect  an  increase  of  8  percent  (80 
percent  of  10  percent)  for  the  period 
December  1981  to  December  1982.  If 
under  paragraph  (e)(3)(ii)  it  is  necessary 
to  select  more  than  one  consumer  or 
producer  price  index  for  an  inventory 
pool,  80  percent  of  the  percent  change  in 
such  indexes  is  80  percent  of  the 
weighted  average  percent  change  for 
such  indexes.  Such  weighted  average  is 
computed  with  reference  to  the  relative 
amounts  of  costs  in  the  inventory  pool 
for  each  index  category  of  goods. 

(iii)  Selection  of  consumer  or  producer 
price  indexes — (A)  In  general.  An 
inventory  price  index  computed  as 
provided  by  paragraph  (e)(3)  of  this 
section  is  computed  with  reference  to 
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the  most  detailed  consumer  or  producer 
price  indexes  for  specific  categories  of 
goods  in  the  CPI  Detailed  Report  or 
Producer  Prices  and  Price  Indexes 
published  by  the  United  States  Bureau 
of  Labor  Statistics. 

(B)  Selection  of  category  of  goods.  The 
index  or  indexes  selected  must  be  the 
most  detailed  index  or  indexes  for  the 
specific  category  or  categories  of  goods 
that  most  closely  resemble  the  type  of 
goods  in  the  inventory  pool  to  be  valued. 
Whether  the  selection  of  the  consumer 
or  producer  price  indexes  to  be  used  to 
compute  an  inventory  price  index  is 
appopriate,  and  the  propriety  of  all 
computations  incidental  to  the  use  of 
such  consumer  or  producer  price 
indexes,  will  be  determined  in 
connection  with  the  examination  of  the 
taxpayer’s  income  tax  return.  The 
selection  of  a  consumer  or  producer 
price  index  for  a  specific  category  of 
goods  to  compute  an  inventory  price 
index  under  paragraph  (e)  (3)  is  a 
method  of  accounting.  A  taxpayer 
desiring  to  change  the  selection  of  the 
consumder  or  producer  price  indexes 
must  secure  the  consent  of  the 
Commissioner  as  provided  in  §  1.446-1 
(e).  In  the  case  of  such  a  change,  any 
layers  of  inventory  increments 
previously  determined  and  the  LIFO 
value  of  such  increments  shall  be 
retained.  Instead  of  using  the  earliest 
taxable  year  for  which  the  taxpayer 
adopted  the  LIFO  method  for  any  items 
in  the  inventory  pool,  the  year  of  such 
change  shall  be  used  as  the  base  year  in 
determining  the  LIFO  value  of  the 
inventory  pool  for  the  year  of  change 
and  later  taxable  years.  The  base  year 
costs  of  layers  of  increments  in  the  pool 
at  the  beginning  of  the  year  of  change 
shall  be  restated  in  terms  of  new  base 
year  costs  using  the  year  of  change  as 
the  new  base  year. 

(C)  Other  selection  requirements. 
Manufactuers,  processors,  wholesalers, 
jobbers,  and  distributors  may  select 
indexes  from  only  Producer  Prices  and 
Price  Indexes.  Retailers  may  select 
indexes  from  either  the  CPI  Detailed 
Report  or  Producer  Prices  and  Price 
Indexes,  but  if  equally  appropriate 
indexes  could  be  selected  from  either 
publication,  a  retailer  using  the  retail 
inventory  method  must  select  the  index 
from  the  CPI  Detailed  Report  and  a 
retailer  not  using  the  retail  inventory 
method  must  select  the  index  from 
Producer  Prices  and  Price  Indexes.  If  a 
retailer  using  the  retail  inventory 
method  selects  a  price  index  from 
Producer  Prices  and  Price  Indexes,  the 
selected  index  must  be  converted  into  a 
retail  price  index.  If  a  retailer  not  using 
the  retail  inventory  method  selects  an 


index  from  the  CPI  Detailed  Report,  the 
selected  index  must  be  converted  into  a 
cost  price  index.  Manufacturers, 
processors,  wholesalers,  jobbers,  and 
distributors,  must  convert  selected 
indexes  into  cost  prices  indexes. 
Seasonally  adjusted  indexes  may  not  be 
selected.  Indexes  for  specific  cities, 
class  of  cities,  or  regions  may  not  be 
selected.  In  the  case  of  indexes 
published  in  the  CPI  Detailed  Report, 
indexes  may  be  selected  only  from 
indexes  for  all  urban  consumers.  In  the 
case  of  a  taxpayer  using  the  retail 
inventory  method,  the  selected  index 
must  be  the  index  as  of  the  last  month  of 
the  taxpayer’s  taxable  year.  Taxpayers 
that  do  not  use  the  retail  inventory 
method  must  select  indexes  as  of  the 
month  or  months  most  appropriate  to 
the  taxpayer’s  method  of  determining 
the  current-year  cost  of  the  inventory 
pool  under  paragraph  (e](2](ii)  of  this 
section.  For  example,  assume  that  a 
calendar  year  taxpayer  does  not  use  the 
retail  method  and  determines  the 
current  year  cost  of  inventory  pools 
underparagraph  (e){2)(ii)(a)  by  reference 
to  the  actual  cost  of  the  goods  most 
recently  purchased  or  produced.  If  all 
the  goods  most  recently  purchased  or 
produced  in  1982  were  purchased  or 
produced  in  November,  the  selected 
index  or  indexes  must  be  indexes  as  of 
November  1982. 

(iv)  Special  rules  for  pools.  A  retailer, 
wholesaler,  jobber,  or  distributor 
computing  an  inventory  price  index  in 
the  manner  provided  by  paragraph  (e)(3) 
of  this  section  may  establish  an 
inventory  pool  for  any  group  of  goods 
included  within  one  of  eleven  general 
categories  of  consumer  goods  described 
in  the  CPI  Detailed  Report.  The  eleven 
categories  are  food  and  beverages, 
housing  maintenance  and  repair 
commodities,  fuels  (other  than  gasoline), 
house  furnishings  and  housekeeping 
supplies,  apparel  commodities,  private 
transportation  (including  gasoline), 
medical  care  commodities, 
entertainment  commodities,  tobacco 
products,  toilet  goods  and  personal  care 
appliances,  and  school  books  and 
supplies.  See  paragraphs  (b),  (c)  and  (d) 
of  this  section  for  additional  rules 
relating  to  the  establishment  of  pools. 
Except  as  provided  in  paragraph 
(e)(3)(v)  of  this  section,  relating  to  the 
adoption  or  change  of  method  of 
computing  an  inventory  price  index,  the 
rules  of  paragraph  (g)  (1)  and  (2)  of  this 
section  apply  to  a  change  in  method  of 
pooling. 

(v)  Adoption  or  change  of  method.  The 
use  of  an  inventory  price  index 
computed  in  the  manner  provided  by 
paragraph  (e)  (3)  of  this  section  is 


considered  a  method  of  accounting.  A 
taxpayer  permitted  to  adopt  or  change 
to  the  dollar-value  LIFO  inventory 
method  without  first  securing  the 
consent  of  the  Commissioner  may  adopt 
the  inventory  price  index  computation 
method  prescribed  by  paragraph  (e)  (3) 
incident  to  such  adopotion  or  change 
without  first  securing  the  consent  of  the 
Commissioner.  In  all  other  cases,  a 
taxpayer  may  adopt  or  change  to  the 
inventory  price  index  computation 
method  prescribed  by  paragraph  (e)  (3) 
only  after  first  securing  the  consent  of 
the  Commissioner  as  provided  in 
§  1.446-1  (e).  However,  in  the  case  of  a 
taxpayer  not  using  the  inventory  price 
index  computation  method  prescribed 
by  paragraph  (e)  (3),  the  taxpayer  may 
adopt  or  change  to  such  method  for  the 
taxpayer’s  first  or  second  taxable  year 
beginning  after  [insert  date  Treasury 
decision  adopting  these  amendments  is 
published  by  the  Federal  Register] 
without  requesting  the  Commissioner’s 
consent  to  such  adoption  or  change.  In 
addition,  in  such  a  case  the  taxpayer  is 
not  required  to  request  the 
Commissioner’s  consent  to  a  change  in 
method  of  pooling  incident  to  such 
adoption  or  change  if  the  taxpayer  is 
changing  to  a  method  of  pooling 
authorized  by  paragraph  (e)  (3)  (iv).  The 
inventory  price  index  computation 
method  provided  by  paragraph  (e)  (3) 
may  be  adopted  and  used  only  if  the 
taxpayer  indicates  on  a  Form  970  a 
listing  of  each  inventory  pool,  the  type 
of  goods  included  in  each  pool,  and  the 
consumer  or  producer  price  index  or 
indexes  selected  for  each  inventory 
pool.  In  the  case  of  a  taxpayer  permitted 
to  adopt  or  change  to  the  inventory  price 
index  computation  method  without 
requesting  the  Commissioner’s  consent, 
the  Form  970  shall  be  attached  to  the 
taxpayer’s  income  tax  return  for  the 
taxable  year  of  such  adoption  or  change. 
In  other  cases,  the  Form  970  shall  be 
attached  to  a  Form  3115  filed  in 
accordance  with  §  1.446-1  (e). 

Taxpayers  must  maintain  adequate 
books  and  records  of  the  use  and 
computation  of  the  inventory  price  index 
method  in  order  to  satisfy  the 
requirements  of  §  1.472-2  (h). 
Notwithstanding  the  rules  in  paragraph 
(e)  (1)  of  this  section,  a  taxpayer 
adopting  or  changing  to  the  use  of  an 
inventory  price  index  computed  in  the 
manner  provided  by  paragraph  (e)  (3)  is 
not  required  to  demonstrate  that  the  use 
of  the  double-extension  method  is 
impractical. 

(vi)  Requirement  incident  to  change. 

In  the  case  of  a  taxpayer  using  a  method 
other  than  an  inventory  price  index 
computed  as  prescribed  by  paragraph 
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(e)  (3)  of  this  section  to  determine  the 
LIFO  value  of  a  dollar-value  inventory 
pool,  any  layers  of  inventory  increments 
previously  determined  by  such  method 
and  the  LIFO  value  of  such  layers  shall 
be  retained  if  the  taxpayer  changes  to 
the  use  of  a  price  index  computed  as 
prescribed  by  paragraph  (e)  (3).  Instead 
of  using  the  earliest  taxable  year  for 
which  the  taxpayer  adopted  the  LIFO 
method  for  any  items  in  the  pool,  the 
year  of  such  change  shall  be  used  as  the 
base  year  in  determining  the  LIFO  value 
of  the  inventory  pool  for  the  year  of 
change  and  later  taxable  years.  The 
base  year  costs  of  layers  of  increments 
in  the  pool  at  the  beginning  of  the  year 
of  change  shall  be  restated  in  terms  of 
new  base  year  costs,  using  the  year  of 
change  as  the  new  base  year.  See 
paragraph  (f)  (2)  of  this  section  for  rules 
relating  to  a  change  to  the  dollar-value 
method  from  another  method  of  pricing 
UFO  inventories. 

***** 

William  E.  Williams, 

Acting  Commissioner  of  Internal  Revenue. 

|FR  Doc.  81-1726  Filed  1-13-81:  4:40  p.m.) 

BiLUNG  CODE  4S30-01-M 


DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 
29  CFR  Part  530 

Empioyment  of  Homeworkers  in 
Certain  Industries 

agency:  Wage  and  Hour  Division, 

Labor. 

action:  Hearing  for  the  purpose  of 
obtaining  information  concerning 
employment  of  homeworkers:  extension 
of  period  for  submitting  written 
comments. 

SUMMARY:  This  document  extends  the 
period  for  filing  written  comments 
regarding  Regulations  29  CFR  Part  530. 
This  action  is  taken  to  permit 
addtitional  comment  from  interested 
persons. 

DATE:  Comments  must  be  received  on  or 
before  February  17, 1981. 

ADDRESS:  Comments  should  be  sent  to 
the  Deputy  Administrator,  Wage  and 
Hour  Division,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Room  &-3508,  Washington,  D.C.  20210, 
(202)  523-7043. 

SUPPLEMENTARY  INFORMATIDN:  In  the 

Federal  Register  of  December  5, 1980  (45 
FR  80555)  the  Wage  and  Hour  Division 
published  a  notice  of  a  hearing  to  obtain 
information  concerning  the  employment 
of  homeworkers.  Interested  parties 
desiring  to  comment  in  writing  were  to 


submit  comments  on  or  before  January 
13, 1981. 

Because  of  the  interest  in  this  matter, 
the  Wage  and  Hour  Division  believes 
that  it  is  desirable  to  grant  an  extension 
of  the  comment  period  for  interested 
parties.  Therefore,  the  comment  period 
for  submitting  information  concerning 
the  employment  of  homeworkers  under 
the  Fair  Labor  Standards  Act  is 
extended  to  February  17, 1981. 

Signed  at  Washington,  D.C.,  this  Oth  day  of 
January  1981. 

Henry  T.  While,  Jr., 

Deputy  Administrator,  Wage  and  Hour 
Division. 

|FR  Doc.  81-1692  Filed  1-15-81:  8:45  am| 

BILLING  CODE  4510-27-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

29  CFR  Part  1603 

41  CFR  Part  60-20 

Interpretive  Guidelines  on 
Employment  Discrimination  and 
Reproductive  Hazards;  Withdrawal  of 
Proposed  Guidelines 

agency:  Equal  Employment  Opportunity 
Commission  and  Department  of  Labor. 
action:  Withdrawal  of  Proposed 
Interpretive  Guidelines. 

summary:  On  February  1, 1980,  (45  FR 
7514)  the  Equal  Employment 
Opportunity  Commission  and  the 
Department  of  Labor  published 
proposed  interpretive  guidelines  on 
employment  discrimination  and 
reproductive  hazards  for  public 
comment.  Extensive  comments  were 
received.  Upon  reviewing  the  comments, 
the  agencies  have  concluded  that  the 
most  appropriate  method  of  eliminating 
employment  discrimination  in  the  work 
place  where  there  is  potential  exposure 
to  reproductive  hazards  is  through 
investigation  and  enforcement  of  the 
law  on  a  case  by  case  basis,  rather  than 
by  the  issuance  of  interpretive 
guidelines.  Therefore,  the  agencies 
hereby  withdraw  the  proposed 
interpretive  guidelines.  The  agencies, 
however,  will  apply  general  principles  of 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended,  and  Executive  Order  11246, 
as  amended,  to  their  continued  vigorous 
investigation  and  resolution  of  sex 
discrimination  issues  involving 
employer/contractor  policies  and 
practices  based  on  occupational 


exposure  to  potential  reproductive 
hazards. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Danart,  Acting  Director,  or  Raj  K. 
Gupta,  Supervisory  Attorney,  Office  of 
Policy  Implementation,  Equal 
Employment  Opportunity  Commission, 
Room  4002,  2401  E  Street.  NW, 
Washington,  D.C.  20506,  (202)  634-7060, 
or  the  Acting  Director,  Division  of 
Program  Policy,  Office  of  Federal 
Contract  Compliance  Programs,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW,  Washington,  D.C.  20210,  (202) 
523-9426. 

Authority:  E.  0. 11246,  as  amended,  and 
Title  VII  of  the  Civil  Rights  Act  of  1964,  as 
amended. 

Signed  at  Washington,  D.C.,  this  13th  day 
of  January,  1981. 

Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 

Ray  Marshall, 

Secretary  of  Labor. 

Donald  Elisburg, 

Assistant  Secretary,  Emplayment  Standards 
Administration,  Department  of  Labor. 
Weldon  J.  Rougeau 
Director,  Office  of  Federal  Contract 
Compliance  Programs,  Department  afLabar. 

|FR  Doc.  81-1647  Filed  1-15-81:  8:45  am) 

BILLING  CODE  4510-27-M 
BILLING  CODE  6S70-06-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  S-2011 

Conveyor  Standard;  Extension  of 
Written  Comment  Period;  Notice  of 
Informal  Hearing 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA), 
Department  of  Labor. 

ACTION:  Extension  of  Time  for 
Submission  of  Comments;  Notice  of 
Public  Hearing. 

SUMMARY:  This  notice  extends  the  time 
for  written  comments  concerning  the 
rulemaking  proceeding  for  conveyors  (29 
CFR  1910.186).  A  notice  reopening  the 
record  and  providing  opportunity  for 
submission  of  written  comments  was 
published  on  November  14, 1980,  at  45 
FR  75258.  The  notice  requested 
submission  of  written  comments  by 
December  29, 1980.  Many  interested 
parties  requested  extensions  of  time  to 
submit  their  comments.  OSHA  flnds 
validity  in  these  requests  and  has 
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decided  to  grant  an  extension  of  time, 
until  March  17, 1981,  to  submit  written 
comments. 

This  notice  also  schedules  an  informal 
public  hearing  concerning  conveyors. 

The  purpose  of  this  hearing  is  to  receive 
testimony  on  certain  issues  concerning 
economic  feasibility  and  alternative 
provisions. 

DATES:  Written  comments  must  be 
received  by  March  17, 1981.  The 
informal  public  hearing  will  begin  on 
May  5, 1981,  at  9:30  a.m. 

Alt  notices  of  intention  to  appear  at 
the  public  hearing  must  be  submitted  by 
April  7, 1981.  All  testimony  and 
evidence  which  will  be  introduced  into 
the  hearing  record  must  be  received  by 
April  21, 1981. 

ADDRESSES:  The  informal  hearing  will 
begin  at  9:30  a.m.  on  May  5,  6,  and  7, 

1981,  in  the  Auditorium,  Frances  Perkins 
Department  of  Labor  Building,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210;  at  9:00  a.m.  on  May  12, 13, 
and  14, 1981,  in  the  Lakeside  Room,  Best 
Wastern/Lakeshore  Hotel,  600  North 
Lakeshore  Drive,  Chicago,  Illinois  60611; 
and  at  9:00  a.m.  on  May  19,  20,  and  21, 
1981,  in  the  Century  Room,  Quality  Inn- 
Airport,  5249  West  Century  Blvd.,  Los 
Angeles,  California  90071. 

Comments  should  be  sent  to:  Docket 
Officer,  Docket  No.  S-201,  Room  S-6212, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210,  Telephone:  (202)  523-7894. 

Notices  of  intention  to  appear  and 
written  testimony  should  be  sent  to: 

Tom  Hall,  Division  of  Consumer  Affairs, 
Room  N-3635,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 

N.W.,  Washington,  D.-C.  20210, 
Telephone:  (202)  523-8024. 

FOR  FURTHER  INFORMATION  CONTACT. 
Carrol  E.  Burtner,  Director,  Office  of 
Mechanical  Engineering  Safety 
Standards,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3506,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
Telephone:  (202)  523-7202. 
SUPPLEMENTARY  INFORMATION:  The 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
Notice  of  Proposed  Rulemaking  for  a 
permanent  occupational  safety  standard 
on  conveyors  used  in  general  industry 
(29  CFR  1910.186)  on  June  3, 1974,  in  the 
Federal  Register  (39  ra  19507). 
Interested  persons  were  given  until 
August  2, 1974  to  submit  comments  with 
respect  to  the  proposal  and  to  file 
objections  and  require  a  hearing 
thereon.  The  period  for  submission  of 
written  comments  was  extended  until 
October  9, 1974,  pursuant  to  a  notice  in 


the  Federal  Register  on  September  9, 

1974  (39  CFR  32562),  which  also 
announced  scheduling  of  an  informal 
rulemaking  hearing  in  Washington,  D.C., 
on  October  15, 1974.  Approximately  130 
comments  were  received  in  response  to 
the  proposal,  and  14  parties  testified  at 
the  public  hearing.  Tbe  record  vyas  kept 
open  until  November  15, 1974,  for  the 
submission  of  posthearing  comments 
and  documents.  The  record  of  the  public 
hearing  was  closed  on  December  1, 1974, 
and  was  certiHed  by  the  Administrative 
Law  Judge  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health  on 
December  2, 1974.  All  the  documents 
relating  to  this  hearing  are  available  for 
inspection  and  copying  at  the  OSHA 
Docket  Office,  Room  S-6212,  Frances 
Perkins  Department  of  Labor  Building, 

200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

A  notice  to  reopen  the  record  was 
published  on  November  14, 1980,  at  45 
FR  75238  to  permit  additional  accident 
and  economic  data  and  analyses  to  be 
entered  into  the  record  and  to  allow 
public  comment  thereon.  The  notice 
allowed  interested  persons  until 
December  29, 1980,  to  submit  written 
comments  concerning  the  new 
information  placed  in  the  record.  Many 
commenters  requested  additional  time 
to  review  the  record  and  submit  written 
data,  views  and  arguments  and  also 
requested  an  opportunity  for  a  public 
hearing.  OSHA  has  decided,  based  on 
these  requests,  to  extend  the  comment 
period  60  days  from  the  date  of 
publication  of  this  document,  until 
March  17, 1981,  and  to  schedule  a  public 
hearing. 

Hearing  Issues 

In  addition  to  the  general  extension  of 
the  written  comment  period  on  all  the 
issues  raised  in  the  notice  of  November 
14, 1980,  OSHA  invites  hearing 
testimony  on  the  following  issues.  Any 
other  issues  raised  in  the  written 
comments  that  are  determined  to  be 
appropriate  for  discussion  at  the  hearing 
will  be  published  in  a  supplementary 
hearing  notice. 

Issue  1 

The  purpose  of  the  November  14 
notice  was  to  allow  the  public  an 
opportunity  to  comment  on  the 
economic  material  and  injury  data 
entered  into  the  record.  Several 
commenters  requested  additional  time 
to  comment  on  this  new  information, 
and  OSHA  believes  that  this  extension 
of  time  and  informal  public  hearing  will 
provide  interested  persons  with  such  an 
opportunity.  Therefore,  the  economic 
impact  of  a  conveyor  standard  and  the 


injury  data  will  be  a  subject  to  be 
addressed  at  the  hearing. 

In  addition,  although  this  rulemaking 
predates  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-353,  94  Stat.  1164  (5  U.S.C. 

601  e^seq.))  OSHA  is  requesting 
information  about  the  economic  impact 
of  the  proposed  conveyor  standard  on 
small  business.  ' 

Issue  2 

In  response  to  requests  from 
interested  persons,  OSHA  is  publishing 
the  text  of  four  alternative  provisions 
that  have  been  developed,  based  on 
evidence  in  the  rulemaking  record,  from 
four  provisions  proposed  in  1974.  The 
four  alternatives,  and  the  proposed 
requirements  on  which  they  are  based, 
are  set  forth  below. 

a.  Proposed  provision  (c)(2):  Before 
operating  the  conveyor  each  day,  a 
visual  inspection  of  the  entire  conveyor 
and  immediate  area  shall  be  made  by 
the  operator  of  the  conveyor  to 
determine  that  actuation  will  cause  no 
hazard  to  employees;  the  inspection 
shall  include  an  examination  of  at  least 
the  following:  (i)  Feed  points;  (ii) 
Discharge  points;  (iii)  Brakes;  (iv)  Cables 
and  sheaves;  (v)  Tracks  and  rails, 
wheels,  rollers;  (vi)  Limit  switches  and 
slack  cable  switches;  (vii)  The  presence 
of  all  guards  and  switches;  and  (viii) 

Any  parts  of  the  conveyor  exposed  to 
employees. 

Alternative  to  proposed  provision 
(c)(2):  The  employer  shall  inspect  the 
safety  devices,  guards,  and  danger 
zones  on  conveyors  before  each  day's 
use. 

b.  Proposed  provision  (c)(3):  If 
observation  of  the  entire  conveyor  is  not 
possible  from  the  operator's  station, 
audible  or  visual  warning  signals  or 
both,  detectable  at  all  employee 
stations,  shall  be  used  to  warn  of  the 
conveyor's  actuation. 

Proposed  provision  (c)(4):  If  a 
conveyor  is  not  operated  continuously, 
an  audible  or  visual  alarm  shall  be  used 
to  warn  employees  that  the  conveyor  is 
being  started. 

Alternative  to  proposed  provisions 
(c)(3)  and  (c)(4):  Warning.  Before  a 
conveyor  is  started,  except  as  specified 
below,  the  employer  shall  provide  a 
visible  or  audible  warning  that  is: 

(i)  Seen  or  heard  by  all  employees  at 
or  adjacent  to  the  conveyor, 

(ii)  Of  sufficient  duration  to  allow 
employees  to  get  clear  of  the  conveyor 
before  it  is  started;  and 

(iii)  Activated  by  the  conveyor's 
mechanism  if  the  conveyor  is 
automatically  or  remotely  controlled. 

Exception.  No  warning  is  required 
before  activation  of  an  assembly 
conveyor  when  employees  working  at  or 
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near  the  conveyor  are  familiar  with  the 
conveyor’s  indexing  cycle,  or  a 
completely  enclosed  conveyor,  or  a 
conveyor  at  which  no  employees  are 
working. 

c.  Proposed  provision  (c)(14):  Only 
trained  operators  shall  be  permitted  to 
operate  conveyors.  Training  shall 
include  instruction  in  operation  under 
normal  conditions  and  emergency  action 
under  unusual  conditions. 

Alternative  to  proposed  provision 
(c)(14):  Training.  (1)  The  employer  shall 
ensure  that  conveyors  are  only  operated 
by  designated  employees  trained  in 
standard  operating  and  emergency 
procedures. 

(2)  Employers  shall  instruct  employees 
whose  work  stations  are  at  or  adjacent 
to  conveyors  in  the  operation  of 
emergency  stop  devices  and  the 
locations  and  hazards  of  any  danger 
zones  in  the  vicinity  of  their  work 
stations. 

d.  Proposed  provision  (f)(2)(i):  Before 
repairs,  tests  or  services  are  begun,  the 
following  precautions  shall  be  taken:  (i) 
The  conveyor  shall  be  placed  in  a 
location  w'nere  it  will  cause  the  least 
possible  interference  with  employees 
not  involved  in  the  conveyor  operation. 
Where  the  regular  work  of  employees 
requires  them  to  frequently  pass  close  to 
the  conveyor,  the  area  shall  be  roped  off 
or  barricaded  and  caution  signs  shall  be 
posted  in  the  area  in  accordance  with 
the  caution  sign  requirements  of 

§  1910.145. 

Alternative  to  proposed  provision 
(f)(2)(i):  During  conveyor  modification, 
repair,  testing,  or  servicing,  the  employer 
shall  rope  off,  barricade,  or  post  any 
unguarded  danger  zones. 

OSHA  particularly  welcomes 
testimony  and  data  on  the  economic  and 
technological  feasibility  of  these 
alternative  provisions.  OSHA  has 
estimated  the  costs  of  compliance  for 
the  four  proposed  provisions  and  the 
alternatives,  and  has  included  these 
estimates  in  a  document,  “Compliance 
Cost  Estimation  and  Economic  Impact 
Assessment  for  the  Proposed  Federal 
Standard  Regulating  Conveyors.” 

Issue  3 

In  the  1974  conveyor  proposal,  OSHA 
included  one  “lockout”  requirement, 
(f)(2),  which  stated  that: 

(f)(2)  Before  repairs,  tests  or  services 
are  begun,  the  following  precautions 
shall  be  taken:  *  *  * 

(ii)  All  power  controls  shall  be  locked 
out.  When  operation  of  the  conveyor  is 
necessary  during  repairs  or  testing,  the 
power  shall  be  left  on  only  to  perform 
those  tests  and  repairs.  Affected 
employees  shall  be  warned  that  the 
power  is  on  for  this  purpose; 


Although  OSHA  intends  to  include  a 
similar  provision  in  any  Hnal  standard 
for  conveyors,  an  analysis  of  conveyor 
accident  and  injury  data  suggests  that 
additional  lockout  emphasis  is 
necessary  to  protect  conveyor  workers 
from  the  risk  of  serious  injury.  For 
example,  employees  who  attempt  to  free 
a  conveyor  which  has  been  stopped  by  a 
conveyor  jam  are  exposed  to  several 
serious  hazards.  First,  the  sudden 
release  of  the  energy  stored  up  while  the 
power  remains  on  and  the  conveyor  is 
jammed  might  cause  an  employee  to  fall 
and  be  pulled  into  the  conveyor.  Second, 
an  employee  continuing  to  hold  a  tool 
used  to  free  a  jam  might  be  pulled  into 
the  reactivated  conveyor.  Finally,  any 
tool,  such  as  a  probe,  used  to  release  a 
jammed  and  stopped  conveyor  might 
itself  be  turned  into  a  lethal  projectile. 

An  analysis  of  the  data  from  a  study 
by  Coleman  et  al.  (Exh.  24)  shows  that  a 
lockout  provision  for  jammed  and 
stopped  conveyors  might  have 
prevented  between  11  and  16%  of  the 
conveyor-related  accidents  studied, 
although  it  is  not  possible  to  determine 
with  certainty  how  many  of  the 
accidents  studied  were  caused 
specifically  by  efforts  to  unjam,  rather 
than  maintain,  the  conveyor.  Review  of 
data  from  a  Safety  Sciences  study  (Exh. 
22)  suggests  that  approximately  6%  of 
the  accidents  investigated  might  have 
been  prevented  by  lockout  of  the  power 
supply.  In  addition,  analysis  of  a  series 
of  39  conveyor  fatality  reports  from 
several  states  (Exh.  89)  reveals  that 
several  of  these  fatalities  would 
probably  have  been  prevented  if  the 
conveyor  involved  had  been  locked  out 
while  the  employee  attempted  to  unjam 
it,  and  a  review  of  an  OSHA  report  on 
fixed  machine  fatalities  (Exh.  93)  shows 
that  two  of  the  fatalities  reported  were 
caused  by  failure  to  observe  the  same 
precaution. 

OSHA  invites  comment  and  testimony 
on  the  feasibility  and  appropriateness  of 
providing  conveyor  workers  with  such 
additional  lockout  protection.  In 
particular,  OSHA  welcomes  any  injury 
data  related  to  the  failure  to  lock  out 
powered  conveyors  in  these  operation 
situations. 

Public  Participation  in  Hearing 

Under  section  6(b)(3)  of  the  Act  and 
29  CFR  Part  1911,  an  opportunity  to 
submit  oral  testimony  concerning  the 
hearing  issues  will  be  provided  at  an 
informal  public  hearing  scheduled  to 
begin  at  9:30  a.m.  on  May  5, 1981,  in  the 
Auditorium,  Frances  Perkins 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210.  The  hearing  will  continue  at 
regional  locations  as  follows:  9  a.m.  on 


May  12, 1981,  in  the  Best  Western/ 
Lakeshore  Hotel,  Chicago,  Illinois  60611; 
and  9:00  a.m.  on  May  19, 1981,  in  the 
Quality  Inn-Airport,  Los  Angeles, 
California  90045. 

Notice  of  Intention  to  Appear 

Persons  desiring  to  participate  at  the 
hearing,  including  those  who  previously 
requested  that  a  public  hearing  be  held, 
must  nie  a  notice  of  intention  to  appear, 
which  must  be  received  by  April  7, 1981, 
with  Tom  Hall,  OSHA  Division  of 
Consumer  Affairs,  Room  N3635,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
Telephone:  (202)  523-8024.  Persons  who 
do  not  intend  to  appear  at  the  hearing 
may  submit  written  comments  on  the 
hearing  issues,  by  March  17, 1981,  to  the 
Docket  Office,  Docket  S-201,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210.  Telephone:  (202)  523-7894. 

The  notices  of  intention  to  appear, 
which  will  be  available  for  inspection 
and  copying  at  the  OSHA  Division  of 
Consumer  Affairs,  must  contain  the 
following  information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  person 
will  appear, 

3.  The  city  where  the  person  intends 
to  appear; 

4.  'The  approximate  amount  of  time 
required  for  the  presentation; 

5.  The  speciBc  issues  that  will  be 
addressed; 

6.  A  detailed  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue  addressed;  and 

7.  Whether  the  party  intends  to  submit 
documentary  evidence,  and  if  so,  a 
detailed  summary  of  the  evidence. 

Filing  of  Testimony  and  Evidence 
Before  Hearing 

Any  party  requesting  more  than  15 
minutes  for  presentation  at  the  hearing 
or  who  will  submit  documentary 
evidence,  must  provide  in  quadruplicate 
the  complete  text  of  its  testimony, 
including  all  documentary  evidence  to 
be  presented  at  the  hearing,  to  the 
OSHA  Division  of  Consumer  Affairs, 
where  they  will  be  available  for 
inspection  and  copying.  This  material 
must  be  received  by  April  21, 1981.  Each 
submission  will  be  reviewed  in  light  of 
the  amount  of  time  requested  in  the 
notice  of  intention  to  appear.  In 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact. 

Any  party  who  has  not  substantially 
complied  with  the  above  requirement 
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may  be  limited  to  a  15  minute 
presentation,  and  may  be  requested  to 
return  for  questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice  of 
intention  to  appear  may  be  allowed  to 
testify,  as  time  permits,  at  the  discretion 
of  the  Administrative  Law  Judge. 

Conduct  of  the  Hearings 

The  hearing  will  commence  at  9:30 
a.m.  on  May  5, 1981,  with  the  resolution 
of  any  procedural  matters  relating  to  the 
proceeding.  The  hearing  will  be  presided 
over  by  an  Administrative  Law  Judge 
who  will  have  all  the  powers  necessary 
or  appropriate  to  conduct  a  full  and  fair 
informal  hearing  as  provided  in  29  CFR 
Part  1911,  including  the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections,  and  comparable  matters; 

3.  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  In  the  Judge’s  discretion,  to  question 
and  permit  questioning  of  any  witness; 
and 

6.  In  the  Judge’s  discretion,  to  keep  the 
record  open  for  a  reasonable  stated  time 
to  receive  written  information  and 
additional  data,  views,  and  arguments 
from  any  person  who  has  participated  in 
oral  proceeding. 

Following  the  close  of  the  hearing,  the 
presiding  Administrative  Law  Judge  will 
certify  the  record  of  the  hearing  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 
Proposed  §  1910.186  of  Part  1910  will  be 
reviewed  in  light  of  all  testimony  and 
written  submissions  received  as  part  of 
the  record,  and  a  standard  will  be 
issued  or  a  determination  will  be  made 
not  to  issue  a  rule,  based  on  the  entire 
record  of  this  proceeding,  as  well  as  all 
previously  submitted  evidence  from  the 
earlier  written  comments  and  public 
hearing. 

This  hearing  notice  for  proposed 
§  1910.186  was  prepared  under  the 
diretion  of  Eula  Bingham,  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210. 

(Sec.  6,  Pub.  L.  91-596,  84  Stat.  1593  (29  U.S.C. 
655),  29  CFR  Part  1911;  Secretary  of  Labor’s 
Order  No.  8-76  (41  FR  25059)) 

Signed  at  Washington,  D.C.,  this  9th  day  of 
January  1981. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

|FR  Doc.  81-1242  Filed  1-15-81:  8:45  urn) 
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29  CFR  Parte  1952  and  1955 

Proposed  Withdrawal  of  the  Indiana 
State  Plan 

agency:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

action:  Notice  of  Initiation  of 
Withdrawal  Action. 

summary:  This  notice  publishes  the 
Assistant  Secretary’s  decision  to  initiate 
a  proceeding  under  Section  18(fj  of  the 
Occupational  Safety  and  Health  Act,  29 
U.S.C.  667(f},  and  the  regulations 
promulgated  thereunder  at  Part  1955  of 
this  chapter,  to  withdraw  the  approval 
of  the  Indiana  State  plan  for 
Occupational  Safety  and  Health. 

Indiana  has  30  days  in  which  to  submit 
a  response  to  the  statement  of  issues  in 
the  notice.  Interested  persons  have  30 
days  in  which  to  submit  a  petition 
requesting  party  status.  At  any  time 
during  the  proceeding,  any  person  who 
is  not  a  party  may  submit  a  written 
statement  of  position. 

DATES:  Requests  for  party  status  should 
be  submitted  by  February  17, 1981. 
Comments  may  be  submitted  at  any 
time  during  the  proceeding. 

ADDRESSES:  Requests  for  party  status 
should  be  submitted  to:  Chief 
Administrative  Law  Judge,  U.S. 
Department  of  Labor,  Room  700, 
Vanguard  Building,  1111  20th  Street, 
NW.,  Washington,  D.C.  20036.  Written 
comments  to  the  State  should  be 
submitted  to:  Bill  Ray,  Acting 
Commissioner,  Indiana  Division  of 
Labor,  1013  State  Office  Building, 
Indianapolis,  Indiana  46204. 

Written  comments  to  the  Department 
of  Labor  and  Information  requests 
should  be  submitted  to:  Barbara  Bryant, 
Chief,  Eastern  Division,  Office  of  State 
Programs,  Occupational  Safety  and 
Health  Administration,  Room  N-3613, 
200  Constitution  Ave.,  NW., 

Washington,  D.C.  20210,  (202)  523-8045. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  18(f}  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667(f))  and  Part  1955  of  this  Chapter, 
notice  is  hereby  given  that  the  following 
complaint,  having  been  served  on  the 
Commissioner  of  the  Indiana  Division  of 
Labor,  has  been  placed  on  public  record. 
This  complaint  initiates  an 
administrative  action  by  the  Assistant 
Secretary  for  withdrawal  of  the  Indiana 
plan  for  occupational  safety  and  health. 
Absent  summary  decision  or  settlement, 
this  action  will  lead  to  a  formal,  fact- 
Hnding  hearing  before  a  departmental 
administrative  law  judge,  during  which 
the  State  will  have  an  opportunity  to 
present  witnesses,  obtain  evidence 


through  discovery,  and  fully  brief  and 
argue  all  issues  of  fact  and  law.  Hie 
Department  of  Labor  has  the  burden  of 
proof  in  the  proceeding.  Any  other 
interested  persons  wishing  to  participate 
in  the  proceeding  as  a  party,  should 
submit  a  petition  to  the  administrative 
law  judge  within  30  days  hereafter,  in 
accordance  with  the  requirements  set 
out  at  29  CFR  1955.17.  Pursuant  to  the 
provisions  set  out  at  29  CFR  1955.18,  any 
person  who  is  not  a  party  may  submit  a 
written  statement  of  position  with  4 
copies  to  either  the  Assistant  Secretary 
or  the  State.  Mere  statements  of 
approval  or  opposition  to  the  plan 
without  any  documentary  support  shall 
not  be  considered  as  falling  within  this 
provision. 

On  the  basis  of  the  hearing  record,  the 
administrative  law  judge  will  decide 
whether  approval  of  the  Indiana  plan 
should  be  withdrawn.  The  decision  of 
the  administrative  law  judge  can  be 
appealed  by  any  party  to  the  Secretary: 
if  the  Secretary  upholds  the  decision,  the 
State  may  obtain  judicial  review  of  the 
determination  in  the  court  of  appeals  for 
the  circuit  in  which  the  State  is  located. 
Throughout  the  courts  of  the  withdrawal 
proceedings,  until  a  final  decision  by  the 
Secretary  the  plan  will  continue  to  be  in 
effect. 

(Sec.  18,  Pub.  L.  91-596  84  Stat.  1608  (29  U.S.a 
667)) 

Signed  at  Washington,  D.C.  this  12th  day  of 
January  1981. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

Complaint 

Complainant,  Eula  Bingham,  Assistant 
Secretary  of  Labor  for  Occupational  Safety 
and  Health,  brings  this  action  to  enforce  the 
provisions  of  the  Occupational  Safely  and 
Health  Act  of  1970,  (hereinafter  referred  to  as 
the  “Act”)  84  Stat.  1590.  29  U.S.C.  651  et  seq.. 
seeking  to  withdraw  approval  of  the  Indiana 
State  plan. 

I 

This  proceeding  arises  under  Section  18(f) 
(29  U.S.C.  667(f)).  of  the  Act  and  the 
regulations  promulgated  thereunder  at  29 
CFR  Part  1955. 

II 

Jurisdiction  of  this  action  is  conferred  upon 
the  Office  of  Administrative  Law  Judges.  U.S. 
Department  of  Labor,  pursuant  to  Section 
18(f)  of  the  Act  and  the  regulations 
promulgated  at  29  CFR  1955.11  and  1955.12. 

III 

Respondent,  the  State  of  Indiana,  has  been 
administering  its  own  plan  for  occupational 
safety  and  health  through  the  Indiana 
Occupational  Safety  and  Health 
Administration  (hereinafter  referred  to  as 
lOSHA)  since  February  25, 1974,  pursuant  to 
Section  18(b)  (29  U.S.C.  667(b))  of  the  Act. 
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IV 

Respondent  as  a  result  of  the  aforesaid 
activities,  is  subject  to  the  requirements  of 
Section  18(c)  (29  U.S.C.  667(c))  of  the  Act  and 
the  regulations  at  29  CFR  Part  1955 
promulgated  thereunder. 

V 

Complainant  is  bringing  this  action  under  a 
delegation  of  authority  from  the  Secretary  of 
Labor,  who  is  mandated  by  law  (29  U.S.C. 
657(f)),  to  make  a  continuing  evaluation  of  the 
manner  in  which  each  State  having  an 
approved  plan  is  carrying  out  such  plan. 

VI 

Comprehensive  monitoring  by  complainant 
during  the  past  six  years  of  the  Indiana  State 
plan  has  revealed  a  consistent  pattern  of  poor 
performance  in  critical  program  areas. 

VII 

In  June,  1977,  both  the  State  and  the 
National  AFL-CIO  submitted  to  the 
complainant  a  petition  requesting  the 
complainant  to  withdraw  approval  of  the 
respondent's  State  plan.  The  United 
Steelworkers  of  American  subsequently 
joined  the  AFL-CIO  in  its  petition. 

VIII 

Based  upon  the  evaluation  of  special 
studies  undertaken  in  response  to  this 
petition,  complainant  preliminarily 
determined  that  the  respondent's  State  plan 
failed  to  provide  an  effective  program  for  the 
protection  of  the  safety  and  health  of 
employees  in  the  State  of  Indiana  and  failed 
to  comply  with  assurances  contained  in  the 
State  plan  that  lOSHA  would  provide 
enforcement  of  safety  and  health  standards 
at  least  as  effective  as  Federal  enforcement 
of  Federal  standards,  and  failed  to  comply 
with  assurances  in  the  State  plan  that  lOSHA 
would  have  qualified  personnel  necessary  for 
the  effective  enforcement  of  its  standards. 
Thereafter,  in  accordance  with  the 
requirements  of  Section  18(f)  of  the  Act  and 
29  CFR  1955.10(a),  the  complainant  notified 
the  respondent  on  April  2, 1980,  of  its  intent 
to  institute  a  proceeding  to  withdraw  the 
approval  of  the  respondent’s  plan. 

IX 

On  May  15, 1980,  the  respondent  filed  a 
response  to  the  complainant’s  notice  in  which 
it  denied  the  allegations  in  the  notice  and 
preserved  its  right  to  an  administrative 
hearing  on  the  issue  of  whether  the  State  plan 
should  be  withdrawn. 

X 

First  Ground  for  Withdrawal.  Respondent 
has  substantially  failed  to  comply  with  the 
provisions  of  the  State  plan  by  not  hiring  and 
retaining  a  sufficient  number  of  experienced, 
qualified  industrial  hygienists.  As  a  result, 
the  State  has  been  unable  to  establish  an 
adequate  health  enforcement  program. 

XI 

Second  Ground  for  Withdrawal. 
Respondent  has  substantially  failed  to 
comply  with  the  provisions  of  the  State  plan 
by  failing  to  provide  effective  enforcement  of 
standards.  Respondent's  compliance  officers 
have  failed  to  recognize  a  substantial  number 


of  serious  hazards  present  in  inspected 
workplaces,  and  have  failed  to  issue  citations 
for  such  hazards.  Therefore,  employees  in 
Indiana  have  been  exposed  to  serious 
hazards  which  were  not  cited,  and  hence  not 
abated. 

XII 

Third  Ground  for  Withdrawal.  Respondent 
has  substantially  failed  to  comply  with  the 
provisions  of  the  State  plan  by  improperly 
proposing  penalties  for  violations  of 
respondent's  standards.  Penalties  proposed 
by  lOSHA  are  substantially  lower  than  those 
proposed  by  complainant  OSHA  for  similar 
violations  in  similar  workplaces.  Enforcement 
of  lOSHA  standards  therefore  is  less 
effective  than  federal  enforcement  of  federal 
standards. 

XIII 

Fourth  Ground  for  Withdrawal. 

Respondent  has  substantially  failed  to  . 
comply  with  the  provisions  of  the  State  plan 
by  circumscribing  the  rights  of  employees  so 
as  to  diminish  the  effectiveness  of  the 
program,  and  by  failing  to  maintain  its 
program  in  accordance  with  the  appropriate 
changes  in  the  Federal  program  regarding 
employee  rights. 

Wherefore,  complainant  prays  that  the 
judge  affirm  complainant's  decision  to 
withdraw  approval  of  the  Indiana  State  Plan. 

Respectfully  submitted, 

Carin  Ann  Clauss, 

Solicitor  of  Labor. 

Benjamin  W.  Mintz, 

Associate  Solicitor  for  Occupational  Safety 
and  Health. 

Harold  J.  Engel, 

Gounsel  for  Regional  Trial  Litigation. 

Patrick  R.  Tyson, 

Assistant  Counsel  for  State  Plans. 

Arthur  J.  Amchan, 

Attorney. 

Olympia  Pachares, 

Attorney. 
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Office  of  the  Secretary 
34  CFR  Subtitle  A 

Definitions  of  Small  Organization  and 
Small  Governmental  Jurisdiction 

agency:  Department  of  Education. 
action:  Notice  of  Definitions  under  the 
Regulatory  Flexibility  Act. 

SUMMARY:  The  Secretary  proposes 
definitions  of  “small  organization”  and 
“small  governmental  jurisdiction”  to  be 
used  to  implement  the  Regulatory 
Flexibility  Act. 

This  Act  allows  the  Secretary  to  apply 
to  these  terms  definitions  that  are 
appropriate  to  the  Department’s 
activities.  The  definitions  will  govern 
the  procedures  of  the  Department  in 
proposing  regulations  that  affect 
institutions  of  higher  education  and 


local  educational  agencies  (LEAs)  in 
carrying  out  Federally  funded  programs. 
date:  Comments  must  be  received  on  or 
before  February  17, 1981. 

ADDRESS:  Comments  should  be 
addressed  to  A.  Neal  Shedd,  Director, 
Division  of  Regulations  Management, 
Office  of  the  General  Counsel,  U.S. 
Department  of  Education  (Room  2129, 
FOB-6)  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Neal  Shedd.  Telephone  (202)  245-7091. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  the  Regulatory  Flexibility 
Act 

The  Regulatory  Flexibility  Act,  (Pub. 

L.  96-354,  enacted  September  19, 1980), 
provides  procedures  that  Federal 
agencies  must  follow  in  promulgating 
regulations  that  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  are  defined  in  the  Act  to  mean 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions. 

The  Act  seeks  to  alleviate  the 
disparate  burden  that  regulations  may 
place  on  small  entities  but,  at  the  same 
time,  to  ensure  that  statutory  purposes 
are  fulfilled.  The  Act  requires  Federal 
agencies  to  consider  for  their  regulations 
alternative  provisions  that  will  minimize 
any  significant  economic  impact  on 
small  entities. 

Requirements  of  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  applies 
to  all  regulations  for  which  a  notice  of 
proposed  rulemaking  (NPRM)  is  issued 
on  or  after  January  1, 1981  and  which 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  regulations  do  have  that 
impact,  the  agency  promulgating  the 
regulations  must  publish  an  initial 
regulatory  flexibility  analysis  or  a 
summary  in  the  Federal  Register  with 
the  proposed  regulations.  The  agency 
must  also  prepare  and  make  available  to 
the  public  a  final  regulatory  flexibility 
analysis. 

The  initial  regulatory  flexibility 
analysis  must  include  the  following: 

(a)  The  reasons  for  and  objectives  of 
the  regulations. 

(b)  The  legal  basis  for  the  regulations. 

(c)  A  description — and,  if  possible,  an 
estimate  of  the  number — of  small 
entities  to  which  the  proposed 
regulations  will  apply. 

(d)  A  description  of  the  proposed 
paperwork  associated  with  the 
regulations. 

(e)  An  identification,  if  possible,  of  all 
relevant  Federal  regulations  which  may 
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duplicate,  overlap  or  conflict  with  the 
proposed  regulations. 

(f)  A  discussion  of  alternatives  that 
could  minimize  the  significant  economic 
impact  of  the  regulations  on  small 
entities. 

The  final  regulatory  flexibility 
analysis  must  include  the  following: 

(a)  Reasons  for  and  objectives  of  the 
regulations. 

(b)  A  summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
initial  regulatory  flexibility  analysis. 

(c)  A  summary  of  the  agency’s 
assessment  of  these  issues. 

(d)  A  summary  of  any  changes  made 
in  the  proposed  regulations  as  a  result  of 
the  comments. 

(e)  A  description  of  each  significant 
alternative  designed  to  minimize  any 
significant  economic  impact  of  the 
regulations  on  small  entities  considered 
by  the  Department  and  the  reasons  why 
it  was  rejected. 

The  analyses  are  not  required  if  the 
Secretary  certifies  that  the  regulations 
will  not  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Act  also  requires  an  agency  to — 

(a)  Take  action  so  as  to  ensure  that 
small  entities  are  given  an  opportunity 
to  participate  in  rulemaking  for 
regulations  that  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities; 

(b)  Publish  a  semi-annual  agenda  of 
planned  or  proposed  regulations  that 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities; 

(c)  Review  and,  if  necessary,  amend 
existing  regulations  that  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DeHnitions  Under  the  Regulatory 
Flexibility  Act 

The  Act  allows  each  agency  to  deAne 
“small  business”,  “small  organization" 
and  “small  governmental  jurisdiction"  in 
terms  appropriate  to  that  agency's 
activities  where  the  agency  finds  the 
definitions  in  the  Act  to  be 
inappropriate.  The  Secretary  has  found 
that  the  Act’s  deAnitions  of  “small' 
organization”  and  “small  governmental 
jurisdiction”  are  unsuited  to  two  kinds 
of  organizations  with  which  the 
Department  is  primarily  concerned — 
local  educational  agencies  (LEAs)  and 
institutions  of  higher  education.  It  is 
therefore  proposed  to  deAne  “small 
LEA”  and  “small  institution  of  higher 
education”  to  better  carry  out  the  intent 
of  the  Act. 

The  deAnitions  published  in  this 
notice  will  be  the  Department’s  working 


standards  under  the  Act  while  public 
comments  are  being  considered. 

The  deAnitions  of  “small  LEA”  and 
“small  institution  of  higher  education” 
that  the  Secretary  is  proposing  for  use 
under  the  Regulatory  Flexibility  Act  are 
explained  in  the  following  sections  of 
this  document. 

Small  LEA 

“Small  governmental  jurisdiction”  is 
deAned  by  the  Act  as  “governments  of 
cities,  counties,  towns,  townships, 
villages,  school  districts  or  special 
districts  with  a  population  of  less  than 
50,000.” 

Under  most  of  the  Department’s 
programs,  an  LEA  is  deAned  by  statute 
as — 

(a)  A  public  board  of  education  or 
other  public  authority  legally  constituted 
within  a  State  for  either  administraAve  , 
control  of  or  direction  of,  or  to  perform 
service  functions  for,  public  elementary 
or  secondary  schools  in — 

(1)  A  city,  county,  township,  school 
district,  or  other  poliAcal  subdivision  of  ' 
a  State;  or 

(2)  Such  combination  of  school 
districts  or  counties  a  State  recognizes 
as  an  administraAve  agency  for  its 
public  elementary  or  secondary  schools;  , 
or 

(b)  Any  other  public  insAtuAon  or 
agency  that  has  adminisAative  control 
and  direction  of  a  public  elementary  or 
secondary  school.  (See  34  CFR  77.1  (c). 
formerly  45  CFR  100c.l(c)). 

The  deAniAon  of  “small  governmental 
jqrisdiction”  is  not  appropriate  for  LEAs, 
since  LEAs  frequenUy  serve  areas  with 


smaller  populations  than  areas  served 
by  other  governmental  bodies. 

Moreover,  an  LEA’s  size  is  measured 
more  easily  and  more  accurately  by 
focusing  on  enrollment  rather  than 
population. 

For  these  reasons,  the  Secretary 
proposes  to  deAne  a  small  LEA  as  one 
with  a  student  enrollment  of  fewer  than 
1500  students.  Based  on  available  data, 
this  deAniAon  would  include  65  percent 
of  all  LEAs  in  the  United  States  and  11 
percent  of  the  total  student  population 
in  the  United  States. 

For  the  convenience  of  those  who  may 
wish  to  conunent  on  this  deAniAon  the 
following  table  shows  the  number  of 
LEAs  and  the  number  of  students  that 
would  be  affected  if  the  Secretary  were 
to  use  different  Agures  to  deAne  small 
LEA.  The  Arst  colmnn.  “Size  of 
Enrollments,”  shows  LEAs  by  various 
total  enrollments  ranging  from  those 
with  no  students  to  those  with  more 
than  25,000  students.  The  second 
column,  “Niunber  of  LEAs,”  shows  the 
number  of  LEAs  corresponding  to  each 
enrollment  category  in  the  Arst  column. 
Hie  third  column,  “Percent  of  Total 
LEAs”  shows  the  percentage  of  LEAs 
corresponding  to  each  enrollment 
category  in  the  Arst  column.  The  fourth 
column,  “EnroUmrmts,”  shows  the 
number  of  students  enrolled  in  LEAs 
corresponding  to  each  enrollment 
category  in  the  Arst  column.  The  Afth 
column,  “Percent  of  Total  Enrollments,” 
shows  the  percentage  of  students 
enrolled  in  LEAs  corresponding  to  each 
category  in  the  Arst  column. 


LEA’S  by  Eisobmsnt  Stas:  1*7b-M 


Size  of  enraiments 

Nuntoer  of  LEA'S 

Peroant  of  total  LEA'S 

Dwoimnnto 

Panant  of  tonal 

No  students .  _  .. 

639 

3S19 

0 

0.000 

UnderSOO.  .  .  _  _ 

4S94 

26ZS9 

1.100 

300  to  499 _ • 

1,705 

10.189 

671.153 

1430 

500  to  999 . 

2S76 

15S95 

1S62S0S 

4446 

1.000  to  1.499 . 

1.516 

9.060 

1472.060 

4406 

1.500  to  1.999 . 

1,203 

7.180 

2463.063 

4.740 

2.000  to  2.499 

612 

4.653 

1417.100 

4.143 

Z500  to  2.999 

662 

3S56 

1417.633 

4.144 

3.000  to  3.499 

496 

2S64 

1400.061 

3.647 

3.500  to  3.999 

389 

2S25 

1.446.453 

3403 

4.000  to  4.999  _ 

532 

ai79 

2.365416 

5403 

5.000  to  9,999  _ 

1.112 

6S46 

7.748.133 

17.606 

10.000  to  24,999 . 

512 

xoeo 

7.448,661 

16.903 

25,000  and  OMer . . 

185 

1.106 

12400.125 

20.720 

Al  LEA’S _ 

■  16.733 

loao 

43,050.177 

loao 

Source:  Bemenlary  and  Sacondsy  Education  Genaral  tmornialion  Suraor— Pubic  School  OMricb  1S7S-80.  HainnS 
Centar  for  Educational  StatMica.  U.S.  Departmanl  of  Education.  (1001  PraaidartW  BuMngf,  400  Maryland  Auanua.  S.W..  twaah- 
inglon,  0.0  20202. 


Small  Institution  of  Higher  Education 
“Small  organization”  is  deAned  under 


the  Act  as  “any  not-for-proAt  enterprise 
which  is  independenAy  owned  and 
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operated  and  is  not  dominant  in  its 
field.”  The  Secretary  has  decided  to 
refine  this  definition  as  it  applies  to 
institutions  of  higher  education. 

For  purposes  of  the  Act  the  Secretary 
proposes  to  define  a  "small  institution  of 
higher  education"  as  an  institution  of 
higher  education  (as  that  term  is  defined 
in  the  individual  authorizing  statute  or 
implementing  regulations  for  the 
program)  that  has  a  fulltime  equivalent 
(FTE)  student  enrollment  of  fewer  than 
500  or — if  the  FTE  figure  is  not  readily 
available — a  total  student  population  of 
fewer  than  550.  Based  on  available  data, 
for  programs  this  definition  would 
include  20-25  percent  of  all  institutions 
of  higher  education  and  1.5-2.4  percent 
of  FTE  students  attending  those 
institutions. 

For  the,convenience  of  those  who  may 
wish  to  comment  on  the  proposed 
definition,  the  following  table  shows  the 
number  of  colleges  and  universities  and 
the  number  of  FTE  students  that  would 
be  affected  if  the  Secretary  were  to  use 
different  figures  to  define  “small 
institutions  of  higher  education.”  The 
data  on  which  the  proposed  definition  is 
based  in  the  best  available  data.  It 
includes  both  non-profit  and  for-profit 
postsecondary  institutions. 

Colleges  and  universities  have  been 
included  in  the  following  table  if: 

(a)  They  are  legally  authorized  to  offer 
and  are  offering  at  least  a  one-year 
program  of  college-level  studies  leading 
toward  a  degree  ("college-level”  means 
a  postsecondary  associate, 
baccalaureate,  post-baccalaureate,  or 
rabbinical  education  program); 

(b)  They  submitted  the  information 
requested  by  NCES;  and 

(c)  They  meet  one  of  the  following 
criteria: 

(1)  The  institution  is  accredited  at  the 
college  level  by  an  agency  that  has  been 
listed  as  nationally  recognized  by  the 
Secretary  of  Education; 

(2)  The  institution  holds  preaccredited 
status  at  the  college  level  with  a 
designated  nationally  recognized 
accrediting  agency;  or 

(3)  If  the  institution  is  public  or 
nonprofit,  it  has  qualified  under  the 
"three-institutional-certification 
method”  established  by  Section  1201 

(a)(5)(B)  of  the  Higher  Education  Act  of 
1965.  That  is,  the  Secretary  of  Education 
verifies  that  not  fewer  than  three 
accredited  college  level  institutions  have 
accepted  and  do  accept  an  unaccredited 
institution’s  credits,  on  transfer,  as 
though  the  credits  came  from  an 
institution  accredited  by  a  nationally 
recognized  accrediting  agency. 

The  first  column,  “Size  of  FTE  Student 
Enrollments,”  lists  categories  of  FTE 
enrollments  ranging  from  fewer  than  114 


to  fewer  than  628.  The  second  column, 
“Number  of  Colleges  and  Universities 
Included,”  shows  the  number  of  these 
institutions  corresponding  to  each  FTE 
enrollment  category  in  the  first  column. 
The  third  column,  “Percent  of  Total 
Colleges  and  Universities,”  shows  the 
percentage  of  these  institutions 
corresponding  to  each  FTE  enrollment 
category  in  the  first  column.  The  fourth 
column,  “FTE  Student  Enrollments,” 
shows  the  total  FTE  student  enrollment 
for  colleges  and  universities 
corresponding  to  each  FTE  enrollment  in 
the  first  column.  The  fifth  column, 
“Percent  of  total  FTE  Student 
Enrollments,”  shows  the  percentage  of 
total  FTE  Student  enrollment  for 
colleges  and  universities  corresponding 
to  each  FTE  enrollment  category  in  the 
first  column. 


FTE  ‘  Student  Enrollments  for  Colleges  and 
Universities,  Fall  1979 

[All  figures  are  cumulative] 


Size  of  FTE 
student 
enrollments 

Number 

of 

colleges 

and 

universi¬ 

ties 

included 

Percent 
of  total 
colleges 
and 

universi¬ 

ties 

FTE 

student 

enroll¬ 

ments 

Percent 
of  total 
FTE 
student 
enroll¬ 
ments 

Under  114 . 

160 

5 

11,618 

0.1 

Under  198 . 

319 

10 

36,255 

0.4 

Under  301 . 

478 

15 

76,264 

0.8 

Under  429 . 

638 

20 

134,073 

1.5 

Under  534 . 

797 

25 

210,568 

2.4 

Under  628 . 

958 

30 

304,715 

35 

Total  number  of  colleges  and  universities .  3,188 

Total  FTE  student  enrollment .  8,605,506 


'  NCES  generated  full-time  equivalent. 

Source:  Higher  Education  General  Information  Survey 
(HEGIS),  1979.  National  Center  for  Educational  Statistics. 
U  S.  Department  of  Education.  (1001  Presidential  Building), 
400  Maryland  Avenue.  S.W.,  Washington.  D.C.  20202. 

Invitation  to  comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  definitions.  The  public  is  also 
invited  to  comment  on — 

(a)  Whether  the  Department’s 
activities  require  additional  definitions 
under  the  Regulatory  Flexibility  Act 
(e.g.,  “small  proprietary  institutions”) 
should  be  defined; 

(b)  What  should  constitute  a 
“significant  economic  impact”  and  a 
“substantial  number  of  small  entities” 
under  the  Act;  and 

(c)  Whether  the  Department  should 
establish  a  definition  for  small  private 
elementary  and  secondary  schools  and, 
if  so,  what  that  definition  should  be. 

In  addition,  the  Secretary  is 
considering  ways  to  reduce  regulatory 
burdens  on  small  entities  by  such 
methods  as  simplifying  or  consolidating 
requirements  for  small  entities;  applying 
less  stringent  requirements  on  small 
entities;  or  exempting  small  entities  from 
the  requirements.  As  another  possible 


approach  to  reducing  regulatory  burden, 
it  may  be  useful  to  apply  the  definitions 
of  small  LEA  and  small  institution  of 
higher  education  in  current  or  future 
program  regulations.  The  Secretary 
invites  comments  on  this  concept. 
Comments  are  also  sought  on  what 
regulations  should  be  changed  and  how 
they  should  be  changed  to  minimize 
burdens  on  small  institutions  of  higher 
education  and  small  LEAs. 

Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  February  17, 1981  will  be 
considered  in  the  development  of  the 
final  definitions. 

All  comments  submitted  in  response 
to  these  proposed  definitions  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2129,  FOB-6,  400  Maryland  Avenue, 
S.W.,  Washington,  D.C.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 
lanuary  12, 1981. 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  682 

Guaranteed  Student  Loan  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking: 
Cross-reference. 

summary:  In  this  issue  of  the  Federal 
Register  the  Secretary  of  Education  has 
promulgated  final  regulations  for  the 
Guaranteed  Student  Loan  Program 
deferment  provisions.  The  Secretary 
has,  however,  requested  comments  on 
all  the  new  provisions  of  those 
regulations.  In  addition,  the  Secretary 
requests  comments  concerning  whether 
the  definition  of  “estimated  financial 
assistance”  in  §  682.200  of  the  GSLP 
regulations  should  be  revised  to  include 
Veterans  benefits,  student  benefits 
under  Social  Security,  and  other  social 
service  payments  such  as  aid  to 
Families  with  Dependent  Children.  This 
revision  would  avoid  duplication  of 
GSLs  with  other  Federal  assistance. 

The  texts  of  the  regulations  on  which 
the  Secretary  invites  comments  are 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  They  have  been  adopted  as 
final  regulations  and  will  govern  these 
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programs  until  the  Secretary  issues  new 
regulations  based  on  public  comment. 
DATES:  All  comments,  suggestions,  or 
objections  must  be  reviewed  on  or 
before  March  17, 1981. 

ADDRESSES:  Comment  should  be 
addressed  to:  Jane  A.  Bryson,  Office  of 
Student  Financial  Assistance,  U.S. 
Department  of  Education,  (Room  4310, 
ROB-3)  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  A.  Byrson  or  Cheryl  Leibovitz, 
Telephone:  (202)245-2475. 

INVITATION  TO  COMMENT:  For  additional 
details  on  how  to  comment,  see  the 
Preamble  of  the  final  regulations  for  this 
program  published  in  this  issue  of  the 
Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Guaranteed  Student  Loan 
Program) 

Dated:  January  12, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

IFR  Doc.  81-1582  Filed  1-15-81;  8:45  am) 

BILLING  CODE  4000-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-1-FRL  1628-5] 

Approval  and  Promulgation  of 
Implementation  Plans— Connecticut; 
Notice  of  Proposed  Rulemaking:  State 
of  Connecticut  Ambient  Monitoring 
Network 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  Revisions  to  the  State 
Implementation  Plan  (SIP)  for  the  State 
of  Connecticut  were  submitted  to  EPA 
on  June  9, 1980  and  November  17, 1980 
by  the  Commissioner  of  the  Department 
of  Environmental  Protection.  On  May  10, 
1979,  EPA  promulgated  Ambient  Air 
Quality  Monitoring,  Data  Reporting,  and 
Surveillance  Provisions.  That  action 
revoked  the  requirements  for  air  quality 
monitoring  in  Part  51  of  Title  40  of  the 
Code  of  Federal  Regulations  and 
established  a  new  Part  58  entitled 
Ambient  Air  Quality  Surveillance. 

Those  regulations  satisfy  the 
requirements  of  Section  110(a)(2)(C)  of 
the  Clean  Air  Act  (the  Act)  by  requiring 
ambient  air  quality  monitoring  and  data 
reporting  for  purposes  of  SIPs. 
Additionally,  requirements  of  Sections  ' 
319,  313,  and  127  of  the  Act  are 
statisfied. 


The  intended  effect  of  Connecticut's 
SIP  revision  is  to  meet  the  requirements 
of  this  new  Part  58. 

This  Notice  discusses  the  Connecticut 
submittal  and  EPA’s  proposed  action. 
EPA  is  proposing  to  approve  the 
comprehensive  air  quality  monitoring 
network. 

DATES:  Comments  must  be  received  on 
or  before  February  17, 1981. 

ADDRESSES:  Copies  of  the  Connecticut 
submittal  and  EPA’s  evaluation  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency. 

Region  I,  Room  1903,  JFK  Federal 
Building,  Boston,  Massachusetts  02203; 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460; 
the  Department  of  Environmental 
Protection,  Air  Compliance  Unit  Library, 
Room  144,  State  Office  Building,  165 
Capitol  Avenue,  Hartford,  Connecticut 
06115 

Copies  of  EPA  guidance  pertaining  to 
the  requirements  of  the  SIP  revision  are 
available  for  inspection  in  Room  1903, 
JFK  Federal  Building,  Boston, 
Massachusetts;  the  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460;  and  at  the 
Department  of  Environmental 
Protection,  State  Office  Building, 
Hartford,  Connecticut  06115. 

Comments  should  be  submitted  to  the 
Regional  Administrator,  Region  I, 
Environmental  Protection  Agency,  Room 
2203,  JFK  Federal  Building,  Boston, 
Massachusetts  02203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Porteous,  Air  Section,  EPA 
Region  I,  60  Westview  Street,  Lexington, 
Massachusetts  02173,  (617)  861-6700. 
SUPPLEMENTARY  INFORMATION:  On  May 
10, 1979  (44  FR  27558)  pursuant  to  the 
requirements  of  Sections  110(a)(2)(C), 
319,  313  and  127  of  the  Act,  EPA 
promulgated  Ambient  Air  Quality 
Monitoring,  Data  Reporting,  and 
Surveillance  Provisions,  revoking  Part  51 
and  establishing  a  new  Part  58  entitled 
Ambient  Air  Quality  Siu^eillance. 

As  required  by  Subpart  C,  58-20,  “the 
State  shall  adopt  and  submit  to  the 
Administrator  a  revision  to  the  plan 
which  will: 

(a)  Provide  for  the  establishment  of  an 
air  quality  surveillance  system  that 
consists  of  a  network  of  monitoring 
stations  designated  as  State  and  Local 
Air  Monitoring  Stations  (SLAMS)  which 
measure  ambient  concentrations  of 
those  pollutants  for  which  standards 
have  been  established  in  Part  50  of  this 
chapter. 
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(b)  Provide  for  meeting  the 
requirements  of  Appendices  A,  C,  D, 
and  E  to  this  part. 

(c)  Provide  for  the  operation  of  at 
least  one  SLAMS  per  pollutant  during 
any  stage  of  an  air  pollution  episode  as 
defined  in  the  contingency  plan. 

(d)  Provide  for  the  review  of  the  air 
quality  surveillance  system  on  an 
annual  basis  to  determine  if  the  system 
meets  the  monitoring  objectives  defined 
in  Appendix  D  to  this  part.  Such  review 
must  identify  needed  modifications  to 
the  network  such  as  termination  or 
relocation  of  unnecessary  stations  or 
establishment  of  new  stations  which  are 
necessary. 

(e)  Provide  for  having  a  SLAMS 
network  description  available  for  public 
inspection  and  submission  to  the 
Administrator  upon  request.  The 
network  description  must  be  available 
at  the  time  of  plan  revision  submittal 
and  must  contain  the  following 
information  for  each  SLAMS: 

(1)  The  Storage  and  Retrieval  of 
Aerometric  Data  (SAROAD),  site 
identification  form  for  existing  stations. 

(2)  The  proposed  location  for 
scheduled  stations. 

(3)  The  sampling  and  analysis  method. 

(4)  The  operating  schedule. 

(5)  The  monitoring  objective  and 
spatial  scale  of  representativeness  as 
defined  in  Appendix  D  to  this  part. 

(6)  A  schedule  for. 

(i)  locating,  placing  into  operation, 
and  making  available  the  SAROAD  site 
identification  form  for  each  SLAMS 
which  is  not  located  and  operating  at 
the  time  of  plan  revision  submittal, 

(ii)  implementing  quality  assurance 
procedures  of  Appendix  A  to  this  part 
for  each  SLAMS  for  which  such 
procedures  are  not  implemented  at  the 
time  of  plan  revision  submittal,  and 

(iii)  resiting  each  SLAMS  which  does 
not  meet  the  requirements  of  Appendix 
E  to  this  part  at  the  time  of  plan  revision 
submittal. 

Connecticut’s  SIP  submittal  to  EPA  on 
November  17, 1980  included  a 
comprehensive  air  quality  monitoring 
plan  designed  to  meet  anticipated 
Federal  regulations.  Connecticut  has 
worked  closely  with  EPA,  Region  I  to 
design  a  comprehensive  monitoring 
system.  The  number  and  locations  of 
SLAMS  were  jointly  determined  by 
Connecticut  and  the  Regional  Office. 
Stations  are  located  in  all  areas  where 
Connecticut  and  EPA  decided  they  are 
necessary  to  determine:  (1)  highest 
concentrations  expected  to  occur  in  the 
area  covered  by  the  networic  (2) 
representative  concentrations  in  areas 
of  high  population  density;  (3)  the 
impact  of  significant  sources  or  source 
categories  on  ambient  pollution  levels; 
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and  (4)  general  background 
concentrations.  Connecticut  will  operate 
the  SLAMS  network  in  accordance  with 
the  Quality  Assurance  Procedures 
described  in  Appendix  A  to  40  CFR  Part 
58  and  will  submit  a  written  Quality 
Assurance  Program  to  the  Regional 
Office  by  December  31, 1980.  Some 
SLAMS  will  be  designated  as  episode 
monitoring  sites  for  declaring  and 
monitoring  episodes  for  CO,  SO2NO2  O3 
and  particulate  matter. 

Connecticut  also  provides  for  a 
special  purpose  monitoring  system 
which  is  comprised  of  several  studies 
designed  to  aid  in  determining  air 
quality  levels  and  the  effects  of  air 
pollution  sources  on  air  quality  in 
Connecticut,  measure  effects  of  control 
strategies  on  air  quality,  and  provide  a 
better  understanding  of  air  pollution  in 
Connecticut  and  the  effects  of  air 
pollution  on  the  public’s  health. 

The  site-specific  SLAMS  monitoring 
network  description  is  not  included  in 
the  SIP  revision  to  allow  for  annual 
review  and  revision  of  the  network 
without  repeating  the  full  SIP  revision 
procedure. 

Connecticut’s  submittal  establishes  an 
ambient  air  montoring  network  for 
“Criteria  Pollutants”  (SLAMS)  meeting 
Appendices  A,  C,  D,  and  E,  establishes 
episode  monitoring  stations,  and 
provides  for  a  network  description  and 
an  annual  SLAMS  review. 

EPA  finds  the  Connecticut  submittal 
meets  the  applicable  regulations  and  is 
proposing  approval  of  the 
comprehensive  air  quality  monitoring 
network. 

The  Administrator’s  decision  to 
approve  or  disapprove  the  plan  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  Section  110(a)(2)(C), 

319,  313,  and  127  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  58.  This  revision  is  being 
proposed  pursuant  to  Sections  110(a) 
and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401  et  seq.  and 
7601). 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  refers  to 
these  other  regulations  as  “specialized”. 

I  have  reviewed  this  regulation  and 
determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

l^rsuant  to  the  provisions  of  5  U.S.C. 
605(b)  I  hereby  certify  that  this  proposed 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
reason  for  this  finding  is  that  the 


proposal  relates  only  to  air  quality 
surveillance  to  be  carried  out  by  four 
states  and  will  not  cause  any  significant 
economic  impacts. 

Dated:  December  31, 1980. 

William  R.  Adams,  )r.. 

Regional  Administrator,  Region  I. 

|FR  Doc.  81-1736  Filed  1-15-81;  8:45  anr.| 
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40  CFR  Part  52 
[A-2-FRL  1626-7] 

Interstate  Air  Pollution  Abatement: 
Notice  of  Proceedings  Under  Section 
126  of  the  Ciean  Air  Act 

agency:  Environmental  Protection 
Agency. 

ACTION:  General  notice  to  extend  the 
date  for  closure  of  a  public  hearing 
record  of  proceedings  under  Section  126 
of  the  Cr§an  Air  Act  (Interstate  Pollution 
Abatement). 

SUMMARY:  ^his  notice  extends  the  date 
for  closure  of  the  public  hearing  record 
concerning  petitions  filed  pursuant  to 
Section  126  of  the  Clean  Air  Act  by 
Connecticut  and  New  Jersey.  These 
petitions,  discussed  in  a  November  3, 
1980  Federal  Register  notice  (45  FR 
72702),  concern  interstate  air  pollution 
impacts  of  particulate  matter  and  sulfur 
dioxide  within  the  New  Jersey-New 
York-Connecticut  metropolitan  area.  A 
public  hearing  was  held  in  response  to 
these  petitions  on  December  3  and  4, 
1980.  On  December  24, 1980  EPA 
received  a  request  from  the  New  York 
State  Department  of  Environmental 
Conservation  to  maintain  the  public 
hearing  record  for  an  additional  30  days, 
and  is  honoring  that  request  through 
today’s  action. 

DATE:  The  date  for  closure  of  the  public 
hearing  record  is  extended  until 
February  5, 1981. 

ADDRESS:  Written  material  should  be 
submitted  to:  Robert  A.  Predale, 
Environmental  Protection  Agency,  Air 
Programs  Branch,  Room  1005,  26  Federal 
Plaza,  New  York,  New  York  10278,  (212) 
264-9800. 

All  material  submitted  should  include 
a  reference  to  “Docket  No.  2A-80-1.” 

FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  II  Office,  26  Federal 
Plaza,  New  York,  New  York  10278,  (212) 
264-2517. 

Dated:  January  9, 1981. 


(Sections  110  and  301  of  the  Clean  Air  Act, 
amended  (42  U.S.C.  7410  and  7601)) 
Charles  S.  Warren, 

Regional  Administrator,  Environmental 
Protection  Agency. 

|FR  Doc.  81-1735  Filed  1-15-81;  8:45  am) 
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40  CFR  Part  123 
[SW-4-FRL  1628-6] 

Tennessee’s  Application  for  interim 
Authorization,  Phase  I 

AGENCY:  EPA,  Region  IV. 

ACTION:  Reopening  of  comment  period 
on  Tennessee’s  Application  for  Interim 
Authorization 

SUMMARY:  By  notice  dated  November  28, 
1980  (45  FR  79118),  EPA  announced 
review  of  the  Tennessee  Application  for 
Interim  Authorization  to  administer  a 
Hazardous  Waste  Management  Program 
under  the  Resouce  Conservation  and 
Recovery  Act  (RCRA).  On  December  29, 
1980,  a  public  hearing  was  held 
concerning  Tennessee’s  application. 
Since  the  public  hearing,  EPA  has 
received  several  requests  for  an 
extension  of  time  for  submittal  of 
comments  on  Tennessee’s  Application 
for  Interim  Authorization.  Today  EPA  is 
announcing  that  the  comment  period  on 
Tennessee’s  Application  is  being 
reopened  and  the  final  date  for  receipt 
of  written  comments  is  January  30, 1981. 
This  comment  period  is  being  reopened 
as  a  result  of  the  several  requests  from 
various  organizations  and  individuals. 
The  State  submission  has  not  been 
materially  changed,  which  would 
require  that  the  formal  review  process 
start  over. 

date:  Comments  on  Tennessee’s 
Application  for  Interim  Authorization 
must  be  received  by  January  30, 1981. 
ADDRESSES:  Copies  of  Tennessee’s 
Application  for  Interim  Authorization 
and  the  transcript  of  the  public  hearing 
are  available  at  the  following  addresses 
for  inspection  and  copying  by  the  public: 

(1)  Division  of  Solid  Waste 
Management,  Tennessee  Department 
of  Public  Health,  320  Capitol  Hill 
Building,  Nashville,  Tennessee  37219, 
Telephone:  615/741-3424. 

(2)  Environmental  Protection  Agency, 
Regional  Office  Library,  Room  121, 

345  Courtland  Street,  NE,  Atlanta, 
Georgia  30365,  Telephone:  404/881- 
4216. 

(3)  EPA  Headquarters  Library,  Room 
2404,  401  M  Street,  SW,  Washington, 
D.C.  20460. 

Written  comments  should  be 
addressed  to:  Patricia  S.  Zweig, 
Environmental  Protection  Agency, 
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Residuals  Management  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365,  Telephone:  404/881-3966. 

Dated:  January  9, 1981 
John  A.  Little, 

Acting  Regional  Administrator. 

|FR  Doc.  81-1734  Filed  1-15-81:  8:45  dm| 

BILLING  CODE  6560-30-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

Improving  Government  Regulations; 
Semiannual  Agenda  of  Significant 
Proceedings 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Publication  of  semiannual 
agenda  of  significant  proceedings. 

SUMMARY:  On  March  23, 1978,  President 
Carter  signed  Executive  Order  12044 
directing  Federal  agencies  to  make 
improvements  in  the  regulatory  process. 
As  part  of  these  improvements,  the 
Order  stated  that  agencies  shall  publish 
at  least  semiannually  an  agenda  of 
significant  proceedings  to  provide  the 
public  with  adequate  notice  of  these 
matters.  In  compliance  with  the  Order, 
the  FCC  has  prepared  an  agenda  of 
important  proceedings  under 
development  or  review. 


EFFECTIVE  DATE:  November  24, 1980. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  N.W., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Riffey,  Office  of  the  Executive 
Director,  (202)  632-7513. 

SUPPLEMENTARY  INFORMATION:  . 

Semiannual  Agenda  of  Significant 
Proceedings 

The  Commission  wants  to  encourage 
greater  public  participation  in  the  FCC 
rule  making  process.  To  help  keep  the 
public  informed  of  significant  rule 
making  proceedings,  the  Commission 
has  prepared  an  agenda  of  important 
proceedings  now  in  progress.  The 
Commission  expects  to  publish  an 
agenda  of  significant  proceedings  in  the 
Federal  Register  every  six  months. 

The  following  terms  may  be  helpful  in 
understanding  the  status  of  the 
proceedings  included  in  this  report: 

1.  A  Notice  of  Inquiry  (NOl)  is  issued 
by  the  Commission  when  it  is  seeking 
information  on  a  broad  subject  or  trying 
to  generate  ideas  on  a  given  topic.  A 
comment  period  is  specified  during 
which  all  interested  parties  may  submit 
comments. 

2.  A  Notice  of  Proposed  Rule  Making 
(NPRM)  is  issued  by  the  Commission 
when  it  is  proposing  a  specific  change  to 
the  FCC  Rules  and  Regulations.  Before 
any  changes  are  actually  made. 


interested  parties  may  submit  written 
comments  on  the  proposals. 

3.  A  Memorandum  Opinion  and  Order 
(MO&O)  is  issued  by  the  Commission  to 
deny  a  petition  for  rule  making, 
conclude  an  inquiry,  modify  a  decision, 
or  deny  a  petition  for  reconsideration  of 
a  decision. 

4.  A  Report  and  Order  is  issued  by  the 
Commission  to  state  a  new  or  amended 
rule  or  state  that  the  FCC  Rules  will  not 
be  changed. 

5.  A  Report  Making  (RM)  Number  is 
assigned  to  a  proceeding  after  the 
appropriate  Bureau/Ofiice  has  reviewed 
a  petition  for  rule  making,  but  before  the 
Commission  has  taken  action  on  the 
petition. 

6.  A  Docket  Number  is  assigned  to  a 
proceeding  if  the  Commission  has  issued 
either  a  Notice  of  Proposed  Rule  Making 
or  a  Notice  of  Inquiry  in  regard  to  the 
matter  under  consideration.  Since 
January  1, 1978,  the  Commission  has 
used  docket  numbers  which  consist  of 
the  last  two  digits  of  the  calendar  year 
in  which  the  docket  was  established 
plus  a  sequential  number  which  begins 
at  1  with  the  first  docket  initiated  during 
a  calendar  year  (e.g.  Docket  78-1  or 
Docket  79-1).  The  abbreviation  for  the 
responsible  Bureau  usually  precedes  the 
docket  number,  as  in  “BC  Docket  79- 
164.”  When  a  docket  number  consists  of 
only  five  digits  (e.g.  Docket  19622),  this 
indicates  that  the  docket  was 
established  before  January  1, 1978. 


Semiannual  Agenda  of  Significant  Proceedhtga  (aa  of  Nov.  24, 1980) 


Title  of  proceeding  Rulemaking  or  docket  No.  Descriplion  Stage  of  dewetopment  f^ojedad  dale  of  laicoming  action 


A-1— Clear  Channel  Proceeding.  Contact  20642 . 

Person:  Louis  Stephens.  632-7792;  Gary 
Stanford,  632-9660. 

A-2— Reduction  of  AM  Bandwidth  to  9kHz.  BC  Docket  79-164. 
Contact  Person:  Gary  Stanford,  632-9660. 


Consideration  of  a  proposal  to 
permit  addHional  AM  stations  to 
operate  on  the  25  Class  l-A 
Clear  Channets. 

Inquinr  into  reduction  of  spacing 
between  AM  channels  from  10 
kHztoOkHz. 


A-3 — Deregulation  of  Radio.  Contact  Person; 
Roger  Holberg,  632-7792. 


BC  Docket  79-219 .  Study  to  determine  if  tadto 

broadcasting  should  be  partially 
or  totally  deregulated. 


A-4 — FCC  Renewal  Forms.  Contact  Person:  BC  Docket  80-253.. 
Israel  Teitelbaum,  632-7792. 

A-5— Inquiry  into  the  Proper  Role  of  Televi-  BC  Docket  78-253.. 
sibn.  Translators,  and  Low-Power  TV 
Broadcasting.  Contact  Person:  Michael 
Couzens,  632-6302. 


A-6— Subscription  (Pay)  TV  Operations.  Con-  21502. 
tact  Persrxi;  Freda  Thyden,  632-7792. 


A-7 — Equal  Employment  Opportunity  in  the  21474. 
Broadcast  Industry.  Contact  Person;  Steve 
Bookshester,  653-7586. 


.  study  to  revise  FCC  renewal  forms 

for  Commercial  and  norv 
commercial  broadcast  stations. 

_  Inquiiy  into  uses  of  televiston 

translators,  especially  in  mral 
areas,  to  determine  if  rules 
concerning  translators  should  be 
changed  to  pemrit  their  increased 
use. 

.  Ihdutty  to  determine  whether 

cutrant  rules  governing  pey  TV 
operation  are  necessary  or 
desirabto  and  whether  any  new 
rules  ate  needed  to  gowetn  the 
service. 

.  Revision  of  FCC  Form  395,  the 

annual  emptoymerrl  form  Med  by 
broadcasters,  to  make  k  more 
useful  in  motritofing  the 
hmer1raitter*s  commkmerrt  to 


Report  and  Order  Adopted  in  May 

1980.  PeWions  for  rteconsideration 
scheduled  for  presentefion  to  Com- 
mission. 

Final  resolution  is  awaiting  tesuks  of 
Region  2  Conference  on  AM  Broad¬ 
casting,  to  be  held  in  Novetrtoer 

1981.  hr  the  intotrm.  Commission 
wM  develop  further  reports. 

Combined  Nolioe  of  brcjiary  (NO)  and 
NPRM  issued  September  1979. 
Comments  are  being  anelymrt  and 
RAO  is  plannad. 

Commission  issued  NPRM  Jure  4, 
1980.  Reply  comments  due  Dec.  4. 
1980;  final  item  befing  rkalted. 

Commission  adopted  a  NPRM  in  Sap- 
tetrkier  1980.  FurViar  comments 
dose  on  Mar.  1, 1981.  Several  Peti¬ 
tions  for  Reconsideralion  are  perat- 
ing  which  wM  be  presented  to  Cont- 

A  Second  Report  and  Order  (RAO)  is 
forthcoming,  and  a  torther  NPRM 
which  wM  incluils  wuch  issues  as 
the  ‘'complement  of  1001“  require- 
meriL 

Further  NPRM  issued  in  1980  seeking 
comments  on  a  revised  Modal  EEO 
program  RAO  is  being  iMtorL 


Dec.  4, 1980,  agenda. 


Bureau  wM  present  Comnasaron  wkh 
tok  report  of  ectwkios  prior  to  Jan. 
19. 1981. 


RAO  is  eapacted  to  be  ready  for 
Comnassion  agsrala  in  January 
1981. 

Final  kam  Erqiected  to  go  to  Com- 
misaion  in  February  1981. 

Felauaiy  1981  for  Petkipns  for  Re- 
cortsidoration- 


Aprl  1981. 


RAO  eRiaeted  to  be  ready  for 
agenda  in  Second  Quartar,  1981. 


eraial  employment  opporaatky. 
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Title  of  proceeding 


Rulemaking  or  docket  No. 


Stage  of  development 


Projected  date  of  upcoming  action 


A.  Broadeaat  Mattara — Continued 


A-8 — Children’s  Television  Programming  and  19142.. 
Advertising  Practices.  Contact  Person: 

Steve  Bookshester,  653-7586. 


A-9— New  VHP  Channel  Assignment.  Con-  20418.. 
tact  Person:  Martin  Blumenthal,  632-7792. 


A-10— New  Jersey  UHF-TV  Assignments.  BC  Docket  79-269 .. 
Contact  Person:  Gordon  Godfrey,  632- 
9660. 

A-11— New  Jersey  UHF-TV  Financial  ViabiF  BC  Docket  79-270.. 
ity.  Contact  Person:  Martin  Blumenthal, 

632-7792. 


A-1 2— Reassignment  of  UHI  -TV.  Frequency  BC  Docket  80-719.. 
to  New  Jersey.  Contact  Person:  Mark  Lipp, 

632-7792. 

A-1 3— Revision  of  Financial  Qualifications  BC  Docket  80-190.. 
Form.  Contact  Person:  Alan  Stillwell.  632- 
6302. 


A-14 — Commercial  Television  Network  Prac-  Docket  21049 .. 
tices.  Contact  Person:  Israel  Teitelbaum, 

632-7792. 


A-15 — Use  of  FM  Frequencies.  Conlact  BC  Docket  80-90.... 

Person:  Kathryn  Hosford,  632-9660. 

A-16 — Processing  of  FM  Rulemaking  Peti-  BC  Docket  80-130.. 
tions.  Contact  Person:  Jonathan  David, 

632-7792. 

A-17— FM  Quadraphonic  Broadcasting.  Con-  Docket  21310 . 

tact  Person:  Al  Jarran,  632-7275. 


A-1 8 — AM  Stereo.  Contact  Person:  James  Docket  21313. 
McNally,  632-9660. 


A-1 9 — Teletext  Inquiry.  Contact  Person:  Jim  Rulemaking  3727.. 
Green.  632-6302. 


Evaluation  of  television  licensees’ 
compliance  with  the 
Commission’s  1974  policy 
guidelines  on  children’s  television 
programming  and  advertising 
practices. 

Study  of  possibility  of  assigning  new 
VHF  channels  in  the  Top-100 
markets,  specifically  at  this  time 
in  Charleston,  West  Virginia; 
Johnstown  or  Altoona, 
Pennsylvania;  Knoxville, 
Tennessee;  and  Salt  Lake  City, 
Utah. 

Study  to  assign  6  UHF-TV 
frequencies  to  various  New 
Jersey  communities. 

Study  of  means  by  which  the  New 
Jersey  UHF-TV  stations  created 
in  BC  Docket  79-269  (above) 
might  best  become  financially 
viable. 

Study  of  possibility  of  reassigning 
the  Channel  9  UHF-TV  frequency 
from  New  York  City  to  a  New 
Jersey  community. 

Study  to  revise  form  324,  Financial 
Qualifications  form,  which 
broadcasters  are  required  to  file 
with  the  Commission. 

Inquiry  Into  practices  and  policies  of 
the  3  major  television  networks 
regarding  the  acquisition  and 
distribution  of  television 
programming. 

Study  of  means  for  increasing  the 
use  of  FM  frequencies. 

Study  of  possible  modifications  to 
the  procedures  for  processing  FM 
petitions. 

Inquiry  into  whether  Commission 
should  authorize  a  quadraphonic 
FM  broadcasting  system. 

.  The  Commission  must  decide  if, 
and  under  what  circumstances, 
standards  for  the  transmission  of 
stereophonic  program  material  by 
AM  broadcast  stations  should  be 
established. 

.  Petition  by  CBS,  Inc.,  to  authorize 
use  of  teletext  by  TV  stations. 


NPRM  adopted  by  Commission  In  De-  R&O  ready  to  be  scheduled  for 
cember  1979.  The  comment  stage  agenda  in  Second  Quarter,  1981. 
extends  from  January  to  August 
1980.  R&O  is  being  drafled. 


Report  and  Order  adopted  In  Septem¬ 
ber  1980.  See  entries  for  New 
Jersey  VHF-TV,  below. 


NPRM  adopted  Oct.  18,  1979.  Record  R&O  projected  for  consideration  on 
closed  August  1980,  R&O  being  de-  agenda  in  first  Quarter,  1981. 
veloped. 

NPRM  adopted  Oct.  18,  1979,  in  con-  Final  action  projected  for  the  same 
junction  with  BC  D^ket  79-269;  time  as  BC  Docket  79-269, 
record  closed  August  1980.  above. 


NPRM  adopted  Nov.  6,  1980.  Matter 
being  held  In  abeyance  pending 
resolution  of  RKO  appeal  by  Feder¬ 
al  court. 

NPRM  adopted  Apr.  24,  1980;  reply  R&O  is  planned  for  scheduling  an 
comments  due  December.  agenda  In  first  Quarter,  1981 . 


Network  Inquiry  Special  Staff  has  May  or  June  1981. 
made  final  report  to  Commission. 

Report  is  now  being  analyzed  by  B/ 
cast  Bureau  staff.  Recommenda¬ 
tions  to  the  Commission  are  being 
formulated. 

NPRM  issued  on  Feb.  28,  1980.  Reply  Item  to  the  Commission  in  June 
comments  due  on  Dec.  1, 1980.  1981 . 

NPRM  issued  Mar.  27,  1980.  Reply  Item  to  the  Commission  in  June 
comments  due  Dec.  1, 1980.  1981. 

Notice  of  Proposed  Rule  Making 
(NPRM)  adopted  July  17,  1980. 

Reply  comments  due  on  Feb.  9, 

1981. 

NPRM  adopted  September  1978;  a 
Memorandum  Rept.  and  Order  and 
Further  NPRM  adopted  July  30, 

1980,  and  released  Sept.  11,  1980. 

Comment  period  closes  in  February 

1981,  after  which  the  staff  will  prob¬ 
ably  draft  an  R&O. 

Period  for  comments  on  the  petition  First  Quarter,  1981. 
has  closed.  Staff  is  evaluating  sev¬ 
eral  alternatives  with  a  view  to 
taking  action  in  the  next  two  or 
three  months. 


B.  Cable  Television  Matters 


B-1 — Cable  TV  Syslems:  Multiple  Ownership  Dockets  18891  and  20423.. 
and  Cross-Ownership.  Contact  Person:  Wil¬ 
liam  Johnson,  632-6466. 


B-2— Cable  TV  Impact  on  Broadcast  Service.  Dockets  21284  and  20988.. 
Contact  Person:  William  Johnson,  632- 
6468. 


B-3— Cable  TV  Local  Franchise  Fees.  Corv  Docket  21002. 
tact  Person:  Deborah  Stuehrmann,  632- 
6468. 


B-4— Cedjle  TV  Mandatory  Local  TV  Signal  (Jocket  21472 . 
Carriage  Rules  lor  "Saturated"  Cable  TV 
Systems.  Contact  Person:  Stephen  Bailey, 

632-6468 


Inquiry  to  determine  if  FCC  should 
limit  size  of  cable  systems, 
multiple  ovimership  and  cross 
ownership. 


Inciuiry  into  the  economic 
relationship  between  television 
broadcasting  and  cable  television 
to  provide  the  Commission  with 
better  methods  of  predicting 
changes  in  these  industries  and 
analyzing  cases  where  questions 
of  impact  are  raised. 

Proposal  to  eliminate  rule  (§  76.31) 
that  limits  the  ability  of  local 
authorities  to  collect  franchise 
fees  in  excess  of  3%  of  a  cable 
system’s  gross  revenues. 

Proposal  to  amend  the  cable  TV 
manrlatory  signal  carriage  rules 
with  respect  to  those  situations 
where  the  availability  of  additional 
channels  on  local  cable  systems 
has  been  exhausted. 


Additional  R&O’s  are  forthcoming  in 
these  dockets.  Office  of  Plans  and 
Policy  has  a  study  of  these  issues 
in  progress.  Stu^  includes  tele¬ 
phone  cross-ownwership  issues 
also. 

R&O  eliminating  CATV  rules  has  been 
adopted  by  Commission,  but  rule 
changes  have  been  stayed  in  con¬ 
nection  with  an  appeal  of  the  Com¬ 
mission’s  decision.  Court  action  is 
expected  by  the  Spring  of  1981. 


Draft  of  final  R&O  is  in  progress.  Ad¬ 
ditional  analysis  of  economic  study 
(NERA  study)  submitted  in  com¬ 
ments  may  be  required. 

Draft  of  final  R&O  is  in  progress . 


C.  Common  Carrier  Matters 


C-1— Cost  Allocation  Manual— AT&T.  Con-  CC  Docket  79-245.. 
tact  Person:  Tim  Stevens.  632-9342. 


Proceeding  to  develop  and 
prescribe  specific  procedures  to 
be  followed  by  AT&T  in  allocating 
costs  among  its  various  services. 


Final  Commission  Order  tentatively  December  1980. 
scheduled  for  vote  in  December 
1980.  Reconsideration  should 
follow. 
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THte  of  prooeedkig 

Rulemaking  or  docket  No.  Description 

Stage  of  devetopment 

Pro^Bdsd  dil0  of  upcominQ  odion 

C.  Cemmon  Cantor  Matters— Contkxjed 

C-2— Cellular  Mobile  Communicatiora.  Cocv  CC  tXxket  79-318 .  Irxiuity  into  implementation  of 

tact  Person:  Michael  Sullivan,  632-6450.  cellular  mobile  communications 

systems. 

C-3— Xerox  XTEN  Proposal.  Contact  Person:  Gen.  Docket  79-188 .  Xerox  Corporation  has  proposed 

Beverly  Baker,  632-5930.  the  allocation  oi  microwave 

IrequetKies  in  the  tO.S5-tO.68 
GHz  band  for  use  in  providing  a 
new  common  carrier  electtonic 
message  service. 

C-4— Resale  and  Shared  Use  of  WATS.  Con-  CC  Docket  80-54  (RM  3453) ....  Regulatory  policies  concerning 
tact  Person:  Brad  Allenby,  632-6917.  resale  atxl  shared  use  of 

comnwn  carrier  domestic  public 
swtiched  network  services.  (MCI 
petition  for  rule  making  #3453). 


C-5 — WATS  Offering.  Contact  Person:  Kent  Bureau  Project  #210  (TR-  AT&T  tariff  revisions  reflect 
Nakamura,  632-6917.  13555).  significant  and  complex  changes 

in  a  major  basic  service.  The 
filing  represents  substantial 
structural  change  in  the  WATS 
offering. 


0-6— Bell  System  Operating  Comparties  21499  Rate  Case .  Investigation  into  the  lawfulness  of 

Tariff,  FCC  No.  6.  Ciontact  Person:  Kent  facilities  offerings  by  AT&T  and 

Nakamura.  632-691 7.  its  associated  Bell  companies  to 

other  common  carriers;  Bell 
System  Operating  Companies 
Tariff  FCXD  No.  6. 

C-7 — SecotKl  Generation  Satellites.  Contact  Bureau  Project  #130 .  The  total  rxjmber  of  applications  for 

Person:  Ron  Lepkowski,  632-5930.  new  domestic  satellites  may 

exceed  the  number  that  could  be 
accommodated  in  the  orbital  arc 
useful  lor  U.S.  service.  In  order  to 
avoid  potential  conflicts,  a 
rulemaking  approach  is  desired. 

C-8 — AT&T  Rate  Structure  Rulemaking  Con-  CC  Docket  79-246.-.: . .  Inquiry  into  AT&T  private  line  tariff 

tact  Person:  Pat  Donovan,  632-5550.  arxf  rate  structures  and  volume 

discount  policies. 


C-9 — MTS-WATS  Market  Structure  Inquiry.  CC  Docket  78-72 .  Inquiry  to  determine  whether  public 

Contact  Person:  Cart  Lawson,  632-9342.  interest  requires  interstate 

Message  Telecommunications 
Service  (kxig  distarKa  telephone 
service)  arxl/or  Wide  Area 
Telecrxnmunications  Service 
(bulk  rate  long  distarKa  service) 
or  their  furrctional  e(]uivalants,  to 
be  provided  on  a  sole  source 
basis. 


Oaft  of  Report  and  Ortier  compleled  Rrst  Quarter,  1981. 
and  expected  to  be  before  the 
Commission  in  First  Quarter,  1961 . 

Draft  item  revised.  Awaiting  final  com-  Rrst  Ojsrter,  1981. 
ments  from  Common  Carrier 
Bureau,  Office  of  Science  arxf 
Techrvilogy,  Office  of  Plans  arxf 
Policy  and  General  Counsel's  office. 

On  Oct.  21,  1980,  the  Commission 
corxiluded  that  the  tariff  restrictions 
were  unlawful.  The  Commission's 
final  order  prescribing  unlimited 
resale  and  shared  use  of  public 
swtiched  network  service  is  expect¬ 
ed  to  be  released  in  December. 

AT&T  will  have  60  days  from  the  re¬ 
lease  date  to  nie  tariff  revisions  re- 
moving  all  resale  arxl  sharing  re¬ 
strictions. 

Numerous  petitions  for  rejection  or  December  1980. 
suspension  of  the  proposed  tariff 
revisions  have  been  filed  primarily 
by  large  volume  WATS  customers 
and  companies  that  compete  with 
AT&T.  The  Crxnmission  will  act 
the  petitions  before  the  effective 
date  of  the  proposed  tariff  revisioris. 

The  Commission  is  experried  to  adopt  December  1960. 
in  December  1980  a  Notice  of  Irr- 
quiry  arxf  Proposed  Rulemaking. 


Action  (XI  applk^tions  to  be  (xxnpiet-  Rrst  Quarter,  1961. 
ed  in  December  1980.  Staff  now 
wcxking  on  the  foHow-ixi  proceed¬ 
ings  to  develop  arxf  prcxnulgate 
kxig  term  policy  and  procedures. 


Staff  is  preparing  a  ccxTxnission  Me-  February  1981. 
rrxxanuixn  Opinion  arxf  Order  arxf 
Second  Notke  of  Inquiry.  Item  is 
scheduled  to  be  presented  to  the 
C(XTxnission  in  February. 

Report  and  third  suppiernental  notice.  Planned  f(X  February  1961. 
issued  Aug.  19,  1980,  resolved 
entry  policy  questkxi  arxf  issues 
other  than  a<xess  charges  arxf 
Alaska  entry  policy.  Staff  preparing 
further  order  as  access  charges. 

Awaiting  supplemental  comment  re¬ 
garding  Alaska  entry  policy. 


C-10— "Auttxxi^  User"  Petitions. 
Perstxi:  Giene  wlardi,  632-7265. 


Ccxitact  CC  Oxket  80-170. 


C-11— Internatkxial  Resale  and  Shared  Use. 
Ckxitact  Perscxi:  Helen  Golding,  632-6917. 


CX:  Docket  80-176. 


C-12— AT&T  General  Rate  Increase.  Ccxitact  Bureau  Projec::t  #28.. 
Person:  Brad  Allenby,  632-6917. 


C-13 — Unifcxm  System  of  Acccxints  fcx  Tele-  CC  Docket  78-196. 
phone  Companies.  Ccxitact  Perscxi:  David 
Chessler,  653-7413. 


C-14— Ccxnmunicaticxis  Satellite  Ccxpcxaticxi  CC  Oxiket  80-634. 
Structure.  Ckxitact  Perscxi:  J.  Ball,  632- 
7834. 


Study  of  whether  to  authcxize  ncxi- 
cairier  entities  to  obtain  service 
directly  frcxn  Ccxnsat  for  proviskxi 
of  intematicxial  ccxnmunicaticxis. 


Study  of  the  restrictkxis  (Xi  resale 
and  shared  use  of  kitematkxial 
services. 


Tariff  filing  by  AT&T  that  would 
increase  its  tariff  charges,  to 
becxxne  effective  in  part  by  June 
1980. 


Study  to  develop  a  system  of 
acccxxits  whkdi  c»n  readily 
provide  cost  informatkxi  by  both 
jurisdicticxi  and  individual  service 
categcxies. 

An  iixiuiry  into  cdianges  in  the 
ccxpcxate  structure  and 
operatkxis  of  Oxixnunicaticxis 
Satellite  Oxporatkxi. 


An  NPRM  was  issued  in  May  1960. 

Ccxnments  and  reply  cxxrxnents 
have  been  filed  arxf  reviewed.  Staff 
research  and  ecxxxxnic  stucfies  ' 
ccxnpleted.  R&O  is  being  cfrafted. 

See  also  (X  (XxAet  80-634,  below. 

Ccxnments  were  filed  by  twenty-three  April  1961. 
parlies,  sevenleen  of  which  filed 
reply  ccxnments  in  late  September. 

The  staff  is  in  the  prcx»ss  of  draft¬ 
ing  a  recxxnmerxfed  decisicxi  to  be 
presented  to  the  Ccxixnission  in  the 
Spring  of  1981. 

Bcxeau's  order  was  released  on  June  No  earlier  than  Seccxxf  Quarter, 
13,  1960.  with  CXiief  ordering  an  in-  1961. 
vestigaticxi  of  the  across-the-board 
increases,  but  deferred  that  investi- 
gatkxi  until  the  hearing  cxi  AT&Fs 
rate  of  return  in  Docket  79-63.  MQ 
has  challenged  scxne  prcx^dural 
aspects  of  the  decisxxi  arxf  an  ap- 
pliutkxi  for  review  is  pendxig. 

Review  of  ccxnments  received  on 
Rrst  Supplemental  NPRM  is  cxv 
going.  Staff  will  devise  spedfica- 
tkxis  of  the  new  proposed  Uniform 
System  of  Accounts. 

NPRM  adopted  Oct  9,  1980;  released  Secxxxf  Quarter,  1981. 

Oct  29,  1980,  to  piovide  interested 
parties  the  opporhxiity  to  cxxnment 
on  the  tentative  propceals  the  Cfom- 
missicxi  made  in  the  Ccxnsat  study 
for  changes  in  the  Corpcxate  struc¬ 
ture  and  operatkxis  of  (fomsat  See 
also  CC  DcxAet  80-170  above. 
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Title  of  proceeding 


Rutomaking  or  docket  No. 


Stage  of  development 


Projected  date  of  upcoming  action 


C.  Common  Carrlar  Mattara— Continued 


C-1S — Overseas  Communication  Service.  CC  Docket  80-632.. 
Contact  Person:  Stuart  Chiron,  632-7265. 


C-16— AT4T  Rate  of  Return.  Contact  CC  Docket  79-187  .. 
Person:  Kent  Nilsson,  632-9342. 


C-1 7— INMARSAT  INterconnection— Impio-  CC  Docket  79-35 .. 
mentation  of  Sec.  503(G)  of  INMARSAT 
Act  Contact  Person:  J.  Ball,  632-7834. 


C-18 — MDS  Licensing.  Contact  Person:  CC  Docket  80-116.. 
Cicely  Holiday,  632-6415. 


C-19 — MDS  Frequency  Reallocation.  Contact  Gen.  Docket  80-112.. 
Person:  Kevin  Kelley,  632-6430. 


The  Commission  has  tentatively 
concluded  that  voice/record 
dichotomy  in  international 
services  no  longer  best  serves 
the  public  interest.  This  NPRM 
proposes  to  permit  the  IRCs  to 
provide  international  voice 
services  and  AT&T  to  provide 
international  record  services. 
NPRM  revisits  1964  TAT-4 
decision  which  helped  establish 
voice/record  dichotomy. 

Inquiry  to  determine  if  AT&Ts  rate 
of  return  during  1978  exceeded 
the  limits  specified  by  the 
Commission  in  Docket  20376. 

Rulemaking  regarding  operational 
arrangements  for  maritime 
satellite  service:  interconnection 
with  earth  stations;  and  regulating 
safeguards  against  cross¬ 
subsidization  of  costs. 


Inquiry  on  alternatives  to  trial-type 
proceedings  for  awarding  MDS 
licenses.  Possible  alternatives 
include  paper  hearings,  lotteries, 
and  auctions. 

Inquiry  and  rulemaking  to  consider 
reallocation  of  frequertcies;  in  the 
2500-2690  MHz  band. 


NPRM  released  Oct.  28,  1980.  Ck>m-  Second  Quarter,  1981. 
ments  due  Dec.  12,  1980.  Replies 
due  Jan.  16,  1981. 


Comments  from  NOI  have  been  re¬ 
viewed.  Further  action  pending 
policy  guidance  from  the  Commis¬ 
sion. 

Further  Notice  of  Proposed  Rule 
Making  being  prepared  requesting 
public  comment  on  whether  Comsat 
should  be  permitted  to  combine  the 
expenses  and  assets  of  its  INMAR¬ 
SAT  investment  with  its  INTELSAT 
revenue  requirement  for  rate  setting 
purposes. 

NPRM  issued  March  1980.  Slaff  Is 
evaluating  comments  to  draft  an 
R&O. 


NPRM  issued  March  1980.  Commeni 
period  extended  to  Sept.  26  and 
Oct  27,  1980.  Staff  anticipates  is¬ 
suance  of  an  R&O. 


D.  Field  Operations  Bureau  Matters  j 

Docket  20617 . 

Person:  Vernon  Wilson,  632-72M. 

rules  and  evaluate  the  current 
need  for  them. 

comments  to  Dec.  5,  1980,  and 
reply  comments  until  Jan.  5,  1981. 

E.  Office  of  General  Counsel 

Commission  Proceedings.  Contact  Person: 
Randy  May.  632-7020. 

FCC  should  reimburse  expenses 
of  public  participants  in  its 
rulemaking  proceedings. 

staff. 

F.  Office  of  Plans  and  Policy 

F-1 — Improvements  to  UHF  TV  Reception. 
Contact  Person:  Phil  Giesler,  653-5940. 

Gen.  Docket  78-391 . 

.  A  five-person  task  force  has  been 

created  to  examine  comparability 
for  UHF  and  VHF  television 
reception  and  to  assist  in 
determining  what  regulatory 
changes  are  needed  to  achieve 
comparability. 

Last  Report  was  issued  November 
1980.  Ckmtractor's  reports  pending. 

1  tact  Person:  Florence  Setzer,  653-5940. 

i 

coTKeming  direct  broadcast 
satellite  (DBS). 

1980.  Comments  due  by  Dec.  5. 
1980,  and  reply  comments  by  Dec. 
22.  1980. 

G.  Office  of  Science  and  Technology 

G-1— Xerox  XTEN  Proposal.  Contact  Per-  (Sen.  Docket  79-188.. 
sons:  Bert  Withers,  653-8100:  Beverly 
Baker.  632-5930. 


G-2— Spread  Spectrum  Communicalions  Not  yet  Assigned . 
Techiiology.  Contact  Person:  Michael  Ken¬ 
nedy,  632-7073. 


G.3— Radio  Frequency  Interference  to  Elec-  Gen.  Docket  78-369.. 
Ironic  Equipmern.  Contact  Person:  Al  Paul, 

653-8126. 


Xerox  Corporation  has  proposed 
the  allocation  of  microwave 
frequencies  in  the  10.55-10.68 
GHz  band  for  use  in  providing  a 
new  common  carrier  electronic 
message  service. 

Inquiry  into  possible  civil  application 
of  spread  spectrum 
<  communications  technology 
and  possible  rulemakings  needed 
to  permit  its  use  (it  is  implicitly 
forbidden  under  present  rules). 

Inquiry  to  determine  extent  of  radio 
frequency  interference  to 
electronic  equipment  and  need 
for  government  regulation  to 
lessen  such  interference. 


Comment  dates  on  NPRM  of  August  1st  Quarter,  1981. 

1979,  were  extended  to  March 

1980.  An  initial  Commission  deci¬ 
sion  is  expected  by  the  end  of  1980. 


NOI  is  being  written  to  be  presented  February  1981. 
to  Commission. 


Pursuant  to  NOI,  review  of  the  com-  1st  Quarter,  1981. 
ments  received  and  the  record  has 
been  completed.  Statistical  sum¬ 
mary  of  comments  is  currently 
being  developed,  to  be  followed  by 
coordination  with  appropriate  oper¬ 
ating  bureaus/offices.  An  options 
paper  is  to  be  issued  early  in  1981. 
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Title  of  proceeding 


Rutemaking  or  docket  No. 


Oescriptkxi 


Stage  of  devekapnwrtt 


Protected  date  of  upcoming  action 


Q.  Office  of  Science  and  Tactwiology— Continued 


Q-4— Broadcasting.Sateltite  Planning  Confer-  Gen.  Docket  80-398.. 
ence.  Contact  Person:  Michael  Kennedy, 

632-7073. 


G-S — Mobile  Services  Conferences.  Contact  Gen.  Docket  80-184„ 
Person:  Lawrence  Palmer,  653-8102. 


G-6— Space  Services  Planning  Conference  Gen.  Docket  80 — .. 
Space  WARC.  Contact  Person:  Thomas  S. 

Tycz,  653-8102. 


G-7— Air-to-Ground  Telephone  Service  at  RM.  3524.. 
900  MH,.  Contact  Person:  Mel  Murray, 

653-6166.. 


Preparation  of  U.S.  Proposals  to  a 
1983  rrU  Region  2  Conference  to 
plan  the  use  fo  12  GH. 
broadcasting  satellites  in  the 
Western  Hemisphere. 

Preparation  of  U.S.  proposals  to  a 
1982  World  Conference  on  the 
Mobile  Radio  Services. 


Preparation  of  U.S.  proposals  to  a 
1984/85  (2d  session)  ITU  WARC 
on  “Use  of  the  Geostationary- 
Satellite  Orbit  and  Planning  of  the 
Space  Services  Utilizing  It". 

This  proposed  system  is  designed 
to  serve  passengers  on 
conMnerdally  scheduled  airlines 
in  the  contiguous  United  States. 
Airfone,  the  petitioner,  plans  to 
use  single  side  band  modulation, 
proposes  the  use  of  a  total  of  4 
Mk4  of  spectrum  to  provide  310 
two-way  voice  channels  which 
win  be  interconnected  to  the 
public  telephone  network. 


An  initial  NOI  has  been  released  and  1st  or  2d  Quarter,  1981. 
comments  are  being  reviewed.  Re¬ 
lease  of  arxither  NOI  is  anticipated. 


Two  NOIs  have  been  issued  aixl  NOI — 1st  Quarter,  t9ei;  R&O— 2d 
comments  are  being  reviewed.  Oiarter,  1961. 

Expect  another  NOI  in  1st  Quarter 
1961  and  a  R&O  containing  FCC 
recommended  proposals  in  2d 
Quarter  1981. 

Initial  NOI  on  agerxia  of  Nov.  25,  Initial  NOI — November  1960;  2d 
1980.  Expect  amther  NOI  to  be  re-  NOI — 2d  Quarter,  1961. 

leased  2d  Quarter. 


Petition  is  being  analyzed  along  with  2d  Quarter,  1961. 
the  experimental-developmental  ap¬ 
plications  filed  by  petitioners.  * 


H.  Private  Radio  Bureau  Matters 


H-1— Telephone  Interconnection  in  Land  Docket  20846 .. 
Mobile  Radio  Services.  Contact  Person: 

Lewis  Goldman,  632-6496. 


H-2— Additional  Personal  Radn  Service:  PR  Docket  79-140.. 
Contact  Person;  John  B.  Johnston,  234- 
6884. 


Proceeding  to  develop  and 
prescrije  spedlic  rules  for 
interconnection  of  private  land 
mobile  radio  systems  with  the 
public  switched  tetephorre 
network. 

Inquiry  nto  need  lor  new  Personal 
Radio  Service  at  900  MH„  and 
technical  and  operational 
characteristics  of  such  a  possibie 
service. 


An  R&O  is  being  dratted  by  the  staff-.  April  1961. 


NOI  issued  previously  and  comment  April  1961. 
period  ended  in  February  1980. 

Staff  is  drafting  a  NPRM  in  coniunc- 
tion  with  the  Office  of  Science  atxl 
Technology. 


Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

|FR  Doc.  81-1550  Filed  1-15-81;  8:45  am] 

BILLING  CODE  6712-01-H 


47  CFR  CH.  1 


[CC  Docket  No.  79-35;  FCC  80-744] 


Further  Proposal  Regarding 
Implementation  of  Requirements  of 
the  International  Maritime  Satellite 
Telecommunications  Act 

agency:  Federal  Communications 
Commission. 

ACTION:  Further  notice  of  proposed 
rulemaking  (Docket  No.  79-35). 

SUMMARY:  This  Further  Notice  of 
Proposed  Rulemaking  provides  and 


opportunity  for  interested  parties  to 
comment  on  whether  the 
Communication  Satellite  Corporation 
(Comsat)  should  be  permitted  to  include, 
for  rate  setting  purposes,  the  net 
expenses  and  assets  of  its  International 
Maritime  Satellite  System  (INMARSAT) 
investment  in  the  revenue  requirements 
for  its  International  Telecommunications 
Satellite  (INTELSAT)  operations. 

This  further  notice  is  necessary 
because  Comsat  indicated  in  initial 
comments  filed  in  this  proceeding  that 
no  such  cross-subsidization  would  be 
necessary,  but  has  now  changed  its 
position  in  view  of  the  significant  start¬ 
up  losses  that  it  foresees  as  resulting 
from  its  participation  in  INMARSAT. 
DATES:  Interested  parties  may  file 
comments  on  or  before  February  27, 


1981  and  reply  comments  on  or  before 
March  20, 1981. 

ADDRESS:  Comments  and  responses  to 
this  notice  should  be  submitted  to:  The 
Secretary,  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Ball/Glenn  deChabert, 
International  Facilities  Planning 
Division,  Common  Carrier  Bureau, 
Federal  Communications  Commission, 
Washington,  D.C.  20554,  (202)  632-3214. 

In  the  matter  of  implementation  of 
requirements  of  the  International 
Maritime  Satellite  Telecommunications 
Act,  CC  Docket  No.  79-35. 

Adopted:  December  16, 1980. 

Released;  December  29, 1980. 
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1.  On  February  26, 1979,  we  released  a 
Notice  of  Proposed  Rulemaking  inviting 
comments  on  proposals  to  implement 
certain  requirements  imposed  on  the 
Commission  by  the  International 
Maritime  Satellite  Telecommunications 
Act,  47  U.S.C.  751  (1979).  International 
Maritime  Satellite  SystemT^O  F.C.C.  2d 
1968  (1979).  The  International  Maritime 
Satellite  Telecommunications  Act 
declares  that  it  is  the  policy  of  the 
United  States  to  provide  for  U.S. 
participation  in  the  International 
Maritime  Satellite  Organization 
(INMARSAT)  in  order  to  develop  a 
global  maritime  satellite  system  that  will 
meet  the  maritime  commercial  and 
safety  needs  of  the  United  States  and 
foreign  countries.  INMARSAT  is 
intended  to  be  an  independent 
international  organization  that  will 
provide  for  ownership  and  operation  of 
such  a  system.  The  Act  amends  the 
Communications  Satellite  Act  of  1962,  47 
U.S.C.  701  (1976),  to  designate  the 
Communications  Satellite  Corporation 
(Comsat)  as  the  U.S.  operating  entity  in 
INMARSAT  and  place  sole 
responsibility  on  Comsat  for  any 
financial  obligations  it  incurs  in  that 
capacity. 

2.  Our  Notice  of  Proposed  Rulemaking 
inquired  into  (1)  ownership  of  earth 
stations  and  operational  arrangements 
by  which  Comsat  and  U.S.  domestic  or 
international  carriers  will  interconnect 
their  facilities  for  the  purpose  of 
extending  maritime  satellite  services  to 
users  in  the  United  States  and  beyond, 
and  (2)  operational  arrangements  by 
which  Comsat  will  interconnect  its 
facilities  with  private  communications 
systems  authorized  by  this 
Commission.*  In  addition,  it  sought 
comments  from  interested  parties 
concerning  regulatory  safeguards  to 
assure  that  Comsat’s  participation  in 
INMARSAT  will  not  adversely  affect  its 
participation  in  INTELSAT,  and  to 
prevent  Comsat  from  cross-subsidizing 
its  maritime  satellite  services  with  its 
other  communication  services.  The 
purpose  of  this  Further  Notice  of 
Proposed  Rulemaking  is  to  provide 
interested  parties  with  an  opportunity  to 
comment  on  issues  relating  to  this  latter 
subject  area  that  were  raised  by  Comsat 
following  the  period  for  comments  and 
replies  allowed  by  our  initial  notice. 


'  We  addressed  issues  concerning  operational 
arrangements,  interconnection  between  Comsat  and 
U.S.  domestic  and  international  carriers  and  private 
communications  systems  on  April  30. 1979. 
International  Maritime  Satellite  System,  71  FCC  2d 
1069  (1979).  Issues  concerning  earth  station 
ownership  and  operation  are  still  outstanding. 


A.  Background 

3.  In  our  initial  notice,  we  indicated 
that  regulatory  safeguards  with  respect 
to  Comsat's  investment  in  INMARSAT 
would  be  necessary  for  two  reasons. 
First,  we  stated  that  Comsat’s 
participation  in  INMARSAT  should  not 
be  permitted  to  adversely  affect  its 
participation  in  INTELSAT  or 
furtherance  of  the  objectives  set  forth  in 
the  Communications  Satellite  Act. 
Second,  we  stated  Comsat’s  provision  of 
maritime  satellite  services  should  not  be 
cross-subsidized  with  other 
communications  services  it  provides. 

We  noted  that  Comsat’s  participation  in 
INMARSAT  will  necessarily  involve 
substantial  investment,  and  that  the 
immediate  prospects  for  an 
economically  viable  maritime  satellite 
system  appear  uncertain.*  In  view  of 
these  factors,  we  indicated  a  concern 
that  the  costs  of  financial  commitments 
undertaken  by  Comsat,  as  the  U.S. 
operating  entity  in  INMARSAT,  not  be 
passed  on  to  users  of  communications 
services  other  than  maritime  satellite 
services. 

4.  We  therefore  posed  several 
approaches  to  guard  against  potential 
cross-subsidization  situations:  (1) 
Requiring  Comsat  to  establish  a 
separate  subsidiary  for  maritime 
satellite  services;  (2)  changing  elements 
of  Comsat’s  basic  structure  without  a 
separate  subsidiary  for  maritime 
satellite  services;  (3)  requiring  Comsat  to 
establish  a  separate  system  of  accounts 
for  maritime  satellite  services;  and,  (4)  a 
combination  approach.  We  invited 
comments  from  interested  parties  on 
these  approaches  and  on  any  other 
regulatory  measures  which  they  believe 
should  be  taken  to  guard  against  cross¬ 
subsidization.  However,  we  indicated 
that  we  would  defer  imposition  of 
specific  subsidiary  arrangements, 
structural  changes,  or  accounting  rules 
until  we  examined  Comsat’s  overall 
corporate  structure  and  activities  in  the 
Comsat  Study.* 


*We  noted  that  the  Economic,  Marketing  and 
Financial  Panel  of  the  INMARSAT  Preparatory 
Committee  does  not  expect  total  cumulative 
INMARSAT  revenues  to  equal  total  cumulative 
INMARSAT  costs  until  the  late  1980's  at  the 
earliest.  However,  we  expressed  concern  that  even 
this  projection  may  be  optimistic,  and  that  initial 
losses  may  not  be  recouped  until  after  that  date. 

’The  Comsat  Study  was  undertaken  pursuant  to 
Section  505  of  the  International  Maritime  Satellite 
Telecommunications  Act  which  directed  the 
Commission  to  determine  whether  any  changes  are 
required  in  Comsat's  structure  or  operations  to 
ensure  that  the  corporation  is  able  to  fulfill 
effectively  its  obligations  and  carry  out  its  functions 
under  the  Communications  Satellite  Act  of  1962  and 
the  Communications  Act  of  1934.  A  Final  Report 
and  Order  in  the  Comsat  Study  was  transmitted  to 
Congress  on  May  1, 1980.  Communications  Satellite 
Corporation.  77  F.C.C.  2d  564  (1980). 


5.  In  our  final  report  in  the  Comsat 
Study,  we  reaffirmed  the  observation  we 
made  in  our  initial  notice  in  this 
proceeding  that  INMARSAT  will  suffer 
losses.  We  observed  that  Comsat  will  be 
faced  with  a  substantial  negative  cash 
flow  in  providing  INMARSAT  services, 
and  concluded  that  a  fundamental 
policy  question  exists  with  respect  to 
how  Comsat’s  expected  INMARSAT 
losses  should  be  absorbed.  In  so 
concluding,  we  recognized  that  Comsat 
will  have  the  incentive  and  perhaps  the 
ability  to  cover  at  least  a  part  of  its 
INMARSAT  losses  by  shifting  as  many 
INMARSAT-related  costs  to  its 
INTELSAT  rate  base,  a  process  of  cross¬ 
subsidization  which  would  be  difficult 
to  detect  as  long  as  common  facilities 
are  involved.  We  further  recognized  that 
such  cross-subsidization  could  impose 
excessive  costs  on  INTELSAT 
ratepayers.  However,  we  decided  not  to 
recommend  af  that  time  total  separation 
between  Comsat’s  INTELSAT  and 
INMARSAT  functions.  Instead,  we 
deferred  imposition  of  any  structural 
separation  between  Comsat’s 
INTCLSAT  and  INMARSAT  roles  to  this 
proceeding,  in  which  we  would  consider 
how  Comsat  may  treat  its  INMARSAT 
losses  from  a  regulatory  standpoint.  We 
also  stated  it  would  be  useful  for 
Congress  to  also  consider  this  problem 
and  provide  the  Commission  with 
direction  or  guidance  as  to  how  it  should 
be  handled.  In  this  respect  we  suggested 
that  Congress  may  wish  to  reexamine 
U.S.  national  interest  in  light  of 
expected  INMARSAT  losses  and 
alternatives  available  to  treat  such 
losses.^ 

6.  This  further  notice  is  necessitated 
by  the  fact  that  Comsat  has  recently 
proposed  to  treat  its  INMARSAT  losses 
in  a  manner  that  is  markedly  different 
from  the  position  that  it  took  in  the 
comments  it  filed  in  response  to  our 
initial  notice  in  this  proceeding.®  In 


*  We  noted  that  an  alternative  to  permitting  any 
form  of  cross-subsidization  would  be  direct 
government  subsidy  of  Comsat's  INMARSAT 
operations.  On  the  other  hand,  we  indicated  that  a 
more  extreme  form  of  cross-subsidy  than  the  cross¬ 
subsidy  which  may  1^  available  through  common 
cost  allocations  would  be  to  permit  Comsat  to  add 
all  of  its  INMARSAT  investment  and  expenses  to  its 
INTELSAT  revenue  requirements. 

’In  our  initial  notice,  we  requested  Comsat  to 
indicate:  (1)  The  means  by  which  Comsat  intended 
to  fund  its  initial  INMARSAT  investment;  (2)  how 
Comsat  intended  to  treat  any  losses  it  might  sustain 
during  initial  maritime  satellite  operations;  (3)  the 
effect  any  such  losses  (or  its  initial  INMARSAT 
investment)  might  have  on  its  INTELSAT 
obligations  and  provision  of  INTELSAT  services;  (4) 
the  level  of  all  costs,  including,  but  not  limited  to, 
operational,  administrative,  equipment  and 
hardware  costs,  it  expected  to  incur  in  providing 
maritime  satellite  service  and  in  participating  in 
INMARSAT;  (5)  all  common,  joint  and  overhead 
costs  it  expected  to  incur;  and  (6)  how  such  costs 

Footnotes  continued  on  next  page 
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response  to  our  initial  notice.  Comsat 
gave  the  clear  impression  that  its 
INMARSAT  losses  would  have  no 
adverse  impact  on  its  INTELSAT 
obligations,  and  that  cross-subsidization 
of  its  INMARSAT  services  with  its 
INTELSAT  services  neither  would  be 
necessary  nor  was  contemplated.  As  for 
funding  of  its  initial  INMARSAT 
investment,  Comsat  asserted  that  it  has 
the  “financial  capability  to  undertake 
the  INMARSAT  program  without  any 
adverse  impact  on  its  furnishing  of 
INTELSAT  services.”  Comments  at  21. 
Comsat  declared  a  consolidated  cash 
position  of  approximately  $66  million 
and  a  continuing  ability  to  generate 
“substantial  amounts  of  cash  which  will 
be  adequate  to  finance  both  Comsat's 
INTELSAT  and  INMARSAT  activities, 
as  well  as  other  activities.”  Comments 
at  21.  Moreover,  Comsat  asserted  that 
insofar  as  its  capitalization  consisted  of 
$373  million  of  equity  and  $1.8  million  of 
long  term  debt  as  of  December  31, 1978, 
the  corporation  “is  in  an  excellent 
position  to  acquire  additional  long-term 
debt,  if  necessary,”  and  noted  that  the 
Commission,  in  fact,  “explicitly 
acknowledged  this  capability  when  it 
imputed  45  percent  debt  to  Comsat  in 
determining  an  appropriate  rate  of 
return  in  the  Comsat  rate  proceeding.” 
Comments  at  21. 

7.  As  for  treatment  of  INMARSAT 
losses,  Comsat  stated  that  it  “fully 
intends  to  keep  these  two  (INTELSAT 
and  INMARSAT)  activities  separate 
from  one  another  through  appropriate 
organizational  and  accounting 
practices.”  Comments  at  3-4.  It 
indicated  that  to  the  extent  it  incurs 
losses  from  its  INMARSAT  services,  it 
will  be  able  to  separately  record  and 
isolate  such  losses  through  a  separate 
system  of  accounts  for  its  INMARSAT 
activities.  Comments  at  24.  Comsat 
further  stated  that  the  appropriate 
mechanism  to  record  such  losses  would 
be  instituted  once  Comsat  could  clearly 
determine  the  magnitude  of  projected 
losses.  Comments  at  24.  Comsat 
concluded  that  whatever  the  ultimate 
disposition  of  the  losses,  “as  long  as 
they  are  segregated  they  can  have  no 
impact  on  Comsat's  INTELSAT 
obligations  or  its  provision  of 
INTELSAT  services.”  Comments  at 
24.^  It  assured  the  Commission  that  its 


Footnotes  continued  from  last  page 
would  be  allocated  or  accounted  for  between 
corporate  organizational  units  and  the  service  they 
provide. 

*  Comsat  stated  that  it  expects  INMARSAT'S 
capital  requirements  “to  be  relatively  small  in  the 
early  years,  particularly  in  view  of  the  expectation 
that  the  initial  INMARSAT  space  segment  will  be 
leased  from  other  entities  and  the  capital 
investment  in  those  facilities  will  be  made  by  such 
other  entities.”  Comments  at  22.  It  also  staled  that  it 


planned  internal  corporate  controls  and 
separate  accounting  capability  would 
prevent  the  costs  of  INMARSAT 
services  from  being  borne  by  other 
communications  services.  Comments  at 
24. 

8.  On  July  17, 1980,  Comsat  submitted 
a  letter  to  the  Commission  in  which  it 
proposed  a  strikingly  different  approach 
to  handling  anticipated  INMARSAT 
losses  than  the  position  it  took  in  the 
comments  it  filed  in  this  proceeding.^ 
Essentially,  Comsat  proposed  that  it  be 
allowed  to  combine  for  rate  setting 
purposes,  the  net  expenses  and  assets  of 
its  INMARSAT  activities  with  its 
INTELSAT  revenue  requirements.  It 
attached  an  internal  memorandum  to  its 
letter  which  contains  a  hypothetical 
analysis  concluding  that  such  a  remedy 
would  have  a  minimal  impact  on  its 
INTELSAT  business.®  The  memorandum 
finds  several  options  for  absorbing 
initial  INMARSAT  losses  to  be  either 
infeasible  or  undesirable.  It  maintains 
that  existing  maritime  satellite  rates  ' 
cannot  be  increased  because,  based  on 
the  MARISAT  experience,"*  *  *the 
demand  characteristics  in  this  market 
would  cause  much  lower  utilization  of 
the  service  and  would  retard,  if  not 
prevent,  its  development.”  The 
memorandum  observes  that  a  reduction 
in  Comsat's  ownership  in  INMARSAT  to 
reduce  losses  “*  *  *  would  produce  the 
adverse  result  of  U.S.  and  Comsat 
having  an  even  lower  voice  in  the 
business.”  And,  it  states  that  “asking  for 
a  government  subsidy  is  possible,  but 
our  strong  preference  is  that  this 
business  should  be  totally  supported  by 
the  private  sector.  But  still  we  cannot 
expect  our  shareholders  to  support  this 
venture  on  a  stand-alone  basis.” 

9.  The  memorandum  contains  a 
worldwide  maritime  satellite  traffic 
forecast  based  on  Comsat's  experience 
in  providing  maritime  satellite  services. 
According  to  the  memorandum,  the 
financial  implications  of  the  projections 
contained  therein  show  Comsat's 

“*  *  *  share  of  the  after-tax  losses 
accumulating  to  over  $17  million  in  the 


expects  that  all  of  the  costs  it  would  incur  by 
operating  earth  stations  and  participating  in 
INMARSAT  “would  be  offset  by  revenues  received 
for  furnishing  maritime  services,”  and  concluded 
that  even  if  losses  are  experienced  in  the  early 
years,  “neither  they  nor  the  required  capital 
investments  are  likely  to  be  of  such  magnitude  as  to 
have  any  adverse  effect  on  Comsat's  ability  to  meet 
its  INTELSAT  obligations.”  Comments  at  22. 

'  Letter  to  Chief,  Common  Carrier  Bureau,  from 
William  H.  Berman,  Vice  President  and  General 
Counsel,  Communications  Satellite  Corporation, 
dated  July  17, 1980.  That  letter  has  been  made  a  part 
of  the  record  in  this  proceeding. 

'The  internal  memorandum  was  originally 
provided  by  Comsat  to  the  Commission's  Common 
Carrier  Bureau  in  connection  with  the  Comsat 
Study. 


period  1980-1988.”  The  memorandum 
states  that  “*  *  *  while  the  first  year  of 
profitability  is  estimated  to  be  1988,  it  is 
speculative  to  project  when  thereafter, 
even  on  a  year-by-year  basis, 
INMARSAT  will  provide  an  acceptable 
return.”  It  further  states  that  “these 
results  will  be  in  return  a  gross 
investment  by  Comsat  of  almost  $100 
million,”  and  concludes  that  “clearly 
these  are  not  the  characteristics  of  a 
venture  that  prudent  business  people 
with  a  responsibility  to  shareholders 
can  willingly  pursue;  further  action  is 
both  required  and  appropriate.” 

10.  The  action  recommended  in  the 
memorandum  is  to  propose  to  the 
Commission  that  “*  *  *  we  be  allowed 
to  include,  for  rate  setting  purposes,  the 
net  expenses  and  assets  of  INMARSAT 
in  the  revenue  requirements  of  our 
INTELSAT  operations,  at  least  during 
the  several  years  of  start  up  for  the  new 
service.”  The  memorandum  states  that 
while  Comsat  would  organizationally 
separate  its  INTELSAT  and  INMARSAT 
lines  of  business,  its  rate  of  return 
should  reflect  a  single  jurisdictional 
business  and  the  reasonableness  of 
Comsat's  earnings  from  INTELSAT  and 
INMARSAT  services  should  be  viewed 
on  an  overall  basis.  According  to  the 
memorandum,  this  approach  would  have 
a  “very  small  impact”  on  Comsat's 
INTELSAT  business.  The  memorandum 
further  states; 

Our  best  forecasts  for  INTELSAT  circuit 
costs  show  a  steady  decline  averaging  about 
8.7%  over  the  next  ten  years.  The  effect  of 
combining  the  revenue  requirements  is  a 
slight  decrease  of  about  one-half  percentage 
point  in  that  rate  of  decline.  Viewed  another 
way,  INTELSAT  rates  would  average  4-5% 
more  over  the  period  than  they  otherwise 
would  have  been.  Naturally,  the  percentage 
impact  on  costs  to  the  end  user  is  an  order  of 
magnitude  smaller,  probably  less  than  1%  if 
any  at  all.  as  our  costs  are  a  shrinking 
fraction  of  the  total  costs  of  international 
communications. 

11.  Three  carriers  submitted  responses 
to  the  Commission  concerning  Comsat’s 
July  17, 1980  letter.  AT&T  reiterated  the 
comments  that  it  made  in  the  Comsat 
Study  that  Comsat's  INMARSAT 
activities  should  not  be  subsidized  by  its 
INTELSAT  activities,  or  vice  versa, 
unless  a  conscious  decision  is  made  by 
the  Commission  that  any  subsidy  is  in 
the  public  interest.®  AT&T  stated  that  it 
would  not,  in  principle  oppose  Comsat’s 
proposal  to  combine  its  II^ARSAT  and 
INTELSAT  expenses  and  assets  for  rate 
setting  purposes  during  a  transition 
period,  so  long  as  the  Commission 
closely  monitors  such  a  combination 


'Letter  to  Chief,  Common  Carrier  Bureau  from 
Robert  E.  Boone.  Sr.,  General  Attorney,  dated 
August  11, 1980. 
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“*  *  *  with  an  eye  toward  (a)  the 
duration  of  the  transition  period,  and  [b) 
its  effect  on  present  and  future  rates 
charged  by  Comsat  to  service  carriers 
for  INTELSAT  circuits.”  TRT 
Communications  Corporation  opposes 
any  Commission  grant  of  the  relief 
sought  by  Comsat  in  its  July  17  letter. 
TRT  points  out  that  if  Comsat  is 
permitted  to  combine  its  INMARSAT 
and  INTELSAT  expenses  and  assets,  the 
international  service  carriers  will 
subsidize  Comsat’s  INMARSAT 
business.  TRT  maintains  that  it  in 
effect  would  be  helping  Comsat  to 
compete  against  the  public  coast  station 
services  that  it  provides  through  Station 
WNU  at  Slidell,  Louisiana.  Western 
Union  International  opposes  Comsat’s 
proposal  and  requests  an  opportunity  to 
more  fully  submit  comments  to  the 
Commission.’*  WUI  notes  its  efforts 
along  with  other  carriers  to  become 
involved  in  INMARSAT.  It  emphasizes 
that  “Comsat  now  seeks  to  burden  WUI 
and  others  with  the  risks  of  the  new 
venture  by  burdening  its  INTELSAT 
ratepayers  with  the  INMARSAT  start-up 
costs.” 

B.  Discussion 

(1)  Overview 

12.  At  the  outset,  we  note  that  the 
concern  we  expressed  in  our  initial 
notice  in  this  proceeding — that  the  cost 
of  INMARSA’T  financial  commitments 
made  by  Comsat  not  be  borne  by  users 
of  its  other  communications  services — 
reflects  well  established  Commission 
policy  declaring  cross-subsidization 
between  services  as  generally  inimical 
to  the  pbulic  interest.  In  our  initial 
notice,  we  emphasized  that  the  cost  of 
providing  a  service  is  at  the  heart  of  the 
statutory  requirements  of  sections  201 
through  205  of  the  Communications  Act 
for  just,  reasonable  and 
nondiscriminatory  rates,  and  that  such 
costs  are  to  be  directly  controlling  in 
rate  setting  or  are  to  be  considered  as 
the  reference  or  benchmark  from  which 
to  measure  departures  from  this  basis. 


'•Letter  to  Chief.  Common  Carrier  Bureau,  from 
Lloyd  D.  Young,  Regulatory  Counsel,  dated  July  30. 
1980. 

"  Letter  to  Chief.  Common  Carrier  Bureau  from 
Robert  E.  Conn.  Executive  Vice  President,  Western 
Union  International,  dated  July  21. 1980. 

•’AT&T  Private  Line  Cases,  61  FCC  2d  587,  609 
(1978). 

'•See;  Private  Line  Rate  Cases,  34  F.C.C.  244 
(1961):  34  F.C.C.  217,  231  (1962):  In  Re  WATS.  35 
V.C.C.  149. 153-56  (1963):  In  Re  WATS,  37  F.C.C.  688 
(1964):  In  Re  Part  61  of  the  Rules,  25  F.C.C.  2d  957, 
965  (1970).  40  F.C.C.  2d  149, 154  (1973):  In  Re  48  kHz, 
29  F.C.C.  2d  493  (1971):  Hi-Lo,  55  F.C.C.  2d  224,  241 
(1975),  58  F.C.C.  2d  362,  366  (1976):  In  Re  WATS,  59 
F.C.C.  2d  671,  678  (1976):  64  F.C.C.  2d  538  (1977): 
AT&T  Private  Line  Rate  Cases.  61  F.C.C.  2d  587,  607 
(1976):  64  F.C.C.  2d  971  (1977). 


In  addition,  we  noted  that  these  views 
were  expressed  during  the  early  stages 
of  INMARSAT’S  development.  In  a  1976 
letter  to  the  Secretary  of  State 
concerning  the  formation  of  an 
international  organization  to  provide 
maritime  satellite  services,  we 
recommended  that  the  United  States 
participate  in  a  forthcoming  confernece 
looking  toward  resolution  of  outstanding 
issues  and  formation  of  general 
principles  upon  which  such  an 
organization  would  be  based. ‘‘‘We 
indicated  that  the  Commission  then  had 
under  consideration  in  a  formal 
proceeding  the  issue  regarding  creation 
of  a  U.S.  entity  to  be  responsible  for 
maritime  satellite  services.’®  In  this 
respect,  we  stated: 

It  is  not,  however,  the  intention  of  the 
Commission  to  create  a  U.S.  entity  that 
would  undertake  a  financial  commitment  in 
INMARSAT  under  any  arrangements  that 
would  require  the  users  of  services  other  than 
maritime  satellite  service  to  bear  the  costs  of 


"The  conference  was  the  second  among  three 
intergovernmental  conferences  convened  regarding 
international  maritime  satellite  communications 
services.  In  1972,  the  Intergovernmental  Maritime 
Consultative  Organization  (IMCO)  estalished  a 
panel  of  representatives  from  over  20  countries, 
including  the  United  States,  to  study  the  feasibility 
of  creating  an  international  maritime  satellite 
system.  The  panel  included  U.S.  Government, 
common  carrier,  and  maritime  industry 
representatives.  It  completed  its  study  in  1974  and 
issued  a  report  that  (1)  examined  operational 
requirements  and  technical  parameters  for  a 
maritime  satellite  system:  (2)  provided  an  economic 
assessment  for  such  a  system:  and  (3)  included  a 
draft  agreement  that  would  create  an  international 
organization  to  operate  the  system.  IMCO  thereafter 
convened  in  Intergovernmental  Conference  in  1975 
to  consider  the  establishment  of  an  international 
maritime  satellite  organization.  U.S.  participation  in 
the  Conference  again  was  through  U.S.  Government, 
common  carrier,  and  maritime  industry 
representatives.  After  three  sessions,  the 
Conference  adopted  and  opened  for  signature  in 
1976  two  separate  agreements  providing  for  the 
establishment  of  INMARSAT — a  Convention  to  be 
signed  by  governments  and  an  Operating 
Agreement  to  be  signed  by  either  the  governments 
or  their  designated  operating  entities.  These 
instruments  set  forth  the  legal  and  financial 
requirements  for  participation  in  INMARSAT  and 
the  institutional  basis  upon  which  the  organization 
operates. 

'•We  released  a  Notice  of  Inquiry  on  December  5, 
1974,  seeking  comments  from  interested  parties  on  a 
number  of  issues  relating  to  the  establishment  of  an 
intenational  maritime  satellite  system.  International 
Maritime  Satellite  System.  50  F.C.C:  2d  640  (1974). 
We  considered  the  comments  filed  in  adopting 
recommendations  to  the  Department  of  State  for  the 
First  session  of  the  Intergovernmental  Conference 
convened  in  1975  to  consider  an  international 
organization  to  establish  a  martime  sattlite  system. 
We  invited  further  comments  regarding  the  ' 
designation  of  a  private  communications  entity  to 
be  the  U.S.  participant  and  investor  in  any  such 
organization.  International  Maritime  Satellite 
System.  55  F.C.C.  2d  87  (1975).  Subsequently, 
however,  we  terminated  this  proceeding  in  view  of 
enactment  of  the  International  Maritime  Satellite 
Telecommunications  Act  designating  Comsat  as  the 
U.S.  representative  in  INMARSAT.  International 
Martime  Satellite  System.  70  F.C.C.  2d  1985  (1979). 


such  commitments.  Any  such  course,  we 
believe,  would  require  Congressional  action. 

13.  We  recognize  that  our  general 
policy  against  cross-subsidization 
cannot  be  applied  in  a  vacuum  without 
regard  to  other  public  interest 
considerations.  It  is  clear  that  costs  are 
not  the  only  criterion  for  determining  the 
lawfulness  of  rates  and  that  other 
factors  may  be  weighed.’®  However,  it  is 
unclear  that  the  circumstances  before  us 
present  other  factors  which  outweigh 
our  general  policy.  Comsat’s  main 
reason  for  requesting  permission  to 
cross-subsidize  its  INMARSAT  and 
INTELSAT  services  appears  to  be  a 
business  judgment  that  INMARSAT  is 
an  even  less  attractive  investment  than 
Comsat  originally  anticipated,  and  that 
the  Comsat  shareholders  should  not  be 
expected  “to  support  this  venture  on  a 
stand-alone  basis.”  We  do  not  regard 
the  fact  that  losses  will  be  sustained,  in 
and  of  itself,  to  be  sufficient  justification 
for  permitting  the  cross-subsidization 
that  Comsat  seeks.  The  drastic 
departure  from  traditional  Commission 
policy  sought  by  Comsat  requires  clear 
public  interest  justification.  Comsat’s 
July  17  letter  to  the  Commission  fails  to 
provide  such  justification. 

14.  It  appears  that  the  only  factors 
which  may  provide  such  justification 
involve  the  U.S.  commitment  to  the 
commercial  and  operational  success  of 
INMARSAT  and  the  national  interest 
and  foreign  policy  implications  that  flow 
from  this  commitment.  However,  as  we 
will  discuss,  we  question  whether  there 
is  sufficient  connection  between 
Comsat’s  projects  INMARSAT  losses 
and  U.S.  foreign  policy  objectives  to 
warrant  cross-subsidization  between 
Comsat’s  INMARSAT  and  INTELSAT 
services. 

(2)  The  National  Interest  and  Foreign 
Policy  Basis  for  U.S.  Participation  in 
INMARSAT 

15.  In  a  joint  letter  to  the  Chief, 
Common  Carrier  Bureau,  the 


'•See  Private  Line  Rate  cases,  34  F.C.C.  2d  at  217, 
231  and  297:  In  Re  WATS,  59  F,C,C,  2d  at  671,  678. 
See  also.  AT&T  Private  Line  Rate  Cases,  61  FCC  2d 
587,  589  (1976),  in  which  we  stated: 

Our  prior  policy  supports  the  position  that  actual 
costs  of  providing  service  underlie  the  statutory 
requirement  that  rates  be  just,  reasonable,  and 
nondiscriminatory,  albeit  this  does  not  mean  that 
costs  are  the  only  criterion  useful  in  determining 
whether  rates  are  lawful  under  the  Act.  Further,  we 
conclude  that  the  public  interest  is  not  generally 
served  by  interservice  cross-subsidization,  but 
recognize  that  statutory  and  social  policies  may 
lend  sanction  to  some  intraservice  subsidies. 
Finally,  we  make  Findings  regarding  proper  cost 
standards,  measures  of  cross-subsidization,  and 
acceptable  departures  from  cost  of  service  as  a 
criterion  of  the  justness  and  reasonableness  of 
return  levels  and  relationships  (emphasis  in 
original). 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16, 1981  /  Proposed  Rules 


3933 


Department  of  State  and  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  emphasize  the 
U.S.  commitment  to  the  commercial  and 
operational  success  of  INMARSAT,  and 
call  for  expeditious  Commission 
determination  of  proper  treatment  of 
Comsat’s  INMARSAT  investment  costs 
“*  *  *  in  view  of  foreign  policy 
considerations  *  *  *”  They  state  that; 

The  United  States  was  instrumental  in 
bringing  INMARSAT  into  being  and  is  now, 
through  COMSAT,  the  largest  investor  in  the 
Organization.  United  States  policy,  as  clearly 
stated  in  the  International  Maritime  Satellite 
Telecommunications  Act  supports 
participation  in  INMARSAT  in  order  to  serve 
the  maritime  commercial  and  safety  needs  of 
the  United  States.  Any  international 
uncertainty  about  our  commitment  to  the 
commercial  and  operational  success  of 
INMARSAT  could  have  an  unfortunate 
impact  upon  our  influence  in  the 
Organization.  An  early  Commission 
determination  as  to  the  appropriate  treatment 
of  COMSAT’S  start-up  costs  would  be  helpful 
in  dispelling  such  uncertainty.  Additionally, 
our  record  of  leadership  in  INTELSAT 
prompts  us  to  favor  a  climate  within 
INMARSAT  which  enables  U.S.  spokesmen 
to  play  a  similarly  constructive  role  in  the 
further  development  of  a  global  maritime 
satellite  capability  generally,  and  on  behalf 
of  U.S.  interests  more  particularly. 

The  two  agencies  take  no  position  on 
what  the  appropriate  regulatory 
treatment  should  be  concerning 
Comsat’s  anticipated  INMARSAT 
losses.  However,  they  note  that: 

*  *  *  the  Commission  has  several  tools 
available  which  it  can — and  should — use  to 
assure  that  the  overall  public  interest  is 
served.  For  example,  if  the  Commission 
determines  that  COMSAT  should  be 
permitted  to  combine  the  expenses  and 
assets  of  its  INMARSAT  revenue 
requirements  with  its  INTELSAT  revenue 
requirements,  it  should  set  firm  limitations  of 
duration,  amount,  etc.  These  limitations 
would  not  only  have  the  effect  of  protecting 
the  INTELSAT  ratepayer,  but  would  also  act 
as  an  incentive  for  COMSAT  to  assure 
commercially  sound  and  efficient 
INMARSAT  operations.  The  Commission 
should  also  consider  the  extent  to  which  such 
combination  a^ects  COMSAT's  ability  to 
pass  on  reductions  in  INTELSAT  charges.  It 
is  particularly  important  that  COMSTAT's 
charges  not  deter  utilization  of  INTELSAT 
capacity  or  the  introduction  of  new 
INTELSAT  services. 

16.  We  note  that  the  views  expressed 
above  by  NTIA  and  State  are  consistent 
with  their  position  during  Congressional 
hearings  considering  INMARSAT 
legislation.  In  those  hearings  the  two 
agencies  stressed  the  importance  of 


"Letter  to  Chief,  Common  Carrier  Bureau,  from 
the  Assistant  Secretary  of  Commerce  for 
Communications  and  Information,  and  the  Assistant 
Secretary  of  State  for  Transportation  and 
Telecommunications,  dated  October  16. 1980. 


national  interest  and  foreign  policy 
concerns  in  connection  with  U.S. 
participation  in  INMARSAT.  ‘*The 
Department  of  State  maintained  that 
U.S.  participation  in  an  international 
joint  undertaking  for  the  provision  of 
maritime  satellite  communications 
service  would  be  in  the  public  interest. 
The  State  Department  indicated  a 
concern  that  the  failure  of  the  U.S.  to 
participate  in  INMARSAT  could  cause 
duplicative  efforts  by  other  countries  in 
deploying  maritme  communications 
satellites  which  would  result  in  a 
needlessly  wasteful  use  of  available 
radio  spectrum  and  limited  orbital 
locations.  It  concluded  that  *  *  *  a 
responsible  approach  dictates  U.S. 
support  for  a  joint  and  unified  enterprise 
to  avoid  duplicative  requirements  and 
the  squandering  of  scarce  resources.”  ** 
With  respect  to  foreign  policy  concerns, 
the  State  Department  concluded  that: 

*  *  *  a  decision  not  to  permit 
participation  in  INMARSAT,  following 
our  failure  to  implement  after  a  lengthy 
period  of  negotiation  and  the  signature 
of  a  memorandum  of  understanding,  the 
joint  program  of  experimentation  and 
evaluation  using  an  aeronautical  • 

satellite  Capability  with  European  and 


"Commission  testimony  did  not  address  national 
interest  of  foreign  policy  considerations  with 
respect  to  U.S.  participation  in  INMARSAT. 
Commission  testimony  reviewed  the  involvement  of 
Commission  staff  members,  under  the  aegis  of  the 
Department  of  State,  in  international  discussions 
and  negotiations  leading  up  to  U.S.  initialling  of  the 
INMARSAT  Convention.  In  addition,  it  indicated 
that  the  Commission  had  further  assisted  the 
Department  of  State  by  outlining  its  views 
concerning  institutional  arrangements  which  might 
be  adopted  for  INMARSAT.  Commission  testimony 
focused  on  institutional,  operational  and  regulatory 
issues  concerning  the  type  of  entity  to  be  the  U.S. 
representative  should  the  U.S.  participate  in 
INMARSAT.  In  doing  so.  the  testimony  emphasized 
that  the  Commission  had  neither  conducted  a 
formal  inquiry  nor  reached  a  formal  conclusion  as 
to  whether  the  U.S.  should  participate  in 
INMARSAT.  See  Statement  of  Charles  D.  Ferris, 
Chairman.  Federal  Communications  Commission, 
before  Subcommittee  on  Communications.  Senate 
Committee  on  Commerce.  Science  and 
Transportation,  May  8. 1978  (Serial  No.  95-99),  pp. 
27-42;  Statement  of  Walter  R.  Hinchman,  Chief. 
Common  Carrier  Bureau,  Federal  Communications 
Commission,  before  the  Subcommittee  on 
Communications,  House  Interstate  and  Foreign 
Commerce  Committee.  April  4. 1978  (Serial  No.  95- 
101),  pp.  78-85 

'*See  Statement  of  |oel  W.  Billar.  Deputy 
Assistant  Secretary  of  State  for  Commercial 
Telecommunications  Affairs,  before  Subcommittee 
on  Communications,  House  Interstate  and  Foreign 
Commerce  Committee,  April  4, 1978  (Serial  No.  95- 
101).  p.  19 

"The  State  Department  was  concerned  that  the 
failure  of  the  U.S.  to  participate  in  a  joint 
international  undertaking  would  pressure  European 
interests  to  deploy  European  developed  MAROTS 
satellites  operationally.  Such  an  effort  would  be 
duplicative  of  the  existing  U.S.  MARISAT  system 
and  any  follow-on  MARISAT  system  that  may  be 
deployed  by  U.S.  carriers. 

"Statement  of  Joel  W.  Billar,  p.  19. 


Canada,  would  lend  credence  to  the 
argument  that  the  U.S.  is  really  not 
interested  in  cooperative  international 
efforts  to  exploit  space  for  peaceful 
purposes.  ” 

17.  In  supporting  legislation  to  provide 
for  U.S.  participation  in  INMARSAT, 
NTIA  indicated  that  the  executive 
branch  ••*  *  *  strongly  believes  that  the 
INMARSAT  organization  should  come 
into  existence.”  It  further  stated  that 
the  failure  of  the  U.S.  to  participate  in 
INMARSAT 

*  *  *  would  not  sit  well  with  the 
international  community,  having  urged  so 
strongly  INMARSAT  on  the  conditions  we  set 
forth,  and  having  gotten  those  conditions 
after  a  big  Tight,  to  turn  around  and  not  go 
forward.  It  would  not  put  us  in  the  best 
position  in  the  international  community. 

18.  National  interest  and  foreign 
policy  factors  accordingly  were 
considered  in  the  U.S.  decision  to 
participate  in  INMARSAT.  In  enacting 
the  International  Maritime  Satellite 
Telecommunications  Act,  Congress 
recognized  the  lengthy  negotiations  in 
which  the  U.S.  actively  participated 
looking  toward  the  creation  of 
INMARSAT.**  The  Senate  Committee 
on  Commerce,  Science  and 
Transportation  stated: 

Although  Congress  did  not  decide  prior  to 
the  negotiations  that  it  is  in  the  national 
interest  to  participate  in  INMARSAT,  as  it 
did  with  the  establishment  of  INTELSAT,  it  is 
apparent  to  the  committee  that  if  the  United 
States  is  to  have  any  credibility  in  future 
international  telecommunications 
negotiations,  the  Congress  must  authorize  the 
U.S.  participation  in  INMARSAT  and 
designate  a  representative  to  sign  the 
operating  agreement.  S.  Rep.  No.  95-1036, 

95th  Cong.,  2d  Sess.  5  (1978). 

The  Senate  Committee  further  cited 
the  statement  of  the  Assistant  Secretary 
of  Commerce  that  the  failure  of  the  U.S. 
to  participate  in  INMARSAT  “would  not 
sit  well  with  the  international 
community.”  S.  Rep.  No.  95-1036  at  5. 


"/(/.  p.  20.  The  State  Department  further 
concluded:  In  view  of  the  fact  that  good 
communications  are  essential  for  the  efficient 
operation  of  world  shipping  and  for  the  safety  and 
welfare  of  those  at  sea,  and  taking  into  account  the 
difficulty  in  recent  years  of  maintaining  an  adequate 
standard  of  ship-to-shore  communications  service 
using  existing  techniques,  the  State  Department 
supports  new  legislation  which  would  establish  a 
legal  basis  for  theU.S.  Government  to  became  a 
Party  to  the  INMARSAT  Convention,  and  designate, 
subject  to  appropriate  Executive  Branch  oversight, 
an  entity  to  be  the  United  States  Signatory  to  the 
INMARSAT  Operating  Agreement. 

*®  See  Statement  of  Henry  Geller,  Assistant 
Secretary-designate,  Telecommunications  and 
Information.  Department  of  Commerce,  before 
Subcommittee  on  Communications.  Senate 
Committee  on  Commerce.  Science  and 
Transportation,  May  8. 1978  (Serial  No.  95-99)  p.  67. 

**  See  footnote  14,  above. 


3934 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16, 1981  /  Proposed  Rules 


The  House  Committee  on  Interstate  and 
Foreign  Commerce  took  a  similar  view: 

It  is  the  view  of  this  committee  that  a 
decision  not  to  participate  in  INMARSAT, 
following  the  failure  of  the  United  States  to 
arrive  at  a  satisfactory  plan  with  Europe  and 
Canada  for  the  growth  of  undersea  cables 
and  satellite  facilities,  would  lend  credence 
to  the  argument  that  the  United  States  is  not 
interested  in  cooperative  international  efforts 
to  promote  telecommunications  technologies 
for  peaceful  purposes.  H.R.  Rep.  No.  95-1134, 
Part  1,  95th  Cong.,  2d  Sess.  9  (1978). 

(3)  General  Considerations 

19.  In  view  of  the  national  interest  and 
foreign  policy  considerations  underlying 
the  declared  policy  objective  of  the 
International  Maritime  Satellite 
Telecommunications  Act  to  provide  for 
U.S.  participation  in  INMARSAT,  and 
the  expressed  concerns  of  the 
Department  of  State  and  NTIA  that 
there  be  no  international  uncertainty 
regarding  the  U.S.  commitment  to  the 
commercial  and  operational  success  of 
the  organization,  we  will  expeditiously 
consider  Comsat’s  proposed  treatment 
of  its  anticipated  INMARSAT  losses. 
However,  at  the  outset,  we  question 
whether  the  form  of  cross-subsidization 
that  Comsat  seeks  would  be  consistent 
with  the  spirit,  if  not  the  intent,  of  the 
International  Maritime  Satellite 
Telecommunications  Act.  The  Act 
provides  for  U.S.  participation  in 
INMARSAT  through  a  private  entity 
that  operates  for  profit  and  is  not  an 
agency  of  the  Federal  Government.^®  As 
the  U.S.  designated  entity  in 
INMARSAT,  Comsat  is  solely 
responsible  for  meeting  all  financial  . 
obligations  resulting  from  its 
participation  in  INMARSAT.*®  Section 
503(d]  of  the  Act  states: 

The  corporation  shall  be  responsible  for 
fulfilling  any  financial  obligation  placed  upon 
the  corporation  as  a  signatory  to  the 
operating  agreement  or  other  pertinent 
instruments,  and  any  other  financial 
obligation  which  may  be  placed  upon  the 
corporation  as  the  result  of  a  convention  or 
other  instrument  establishing  INMARSAT. 
The  corporation  shall  be  the  sole  United 
States  representative  in  the  managing  body  of 
INMARSAT. 

The  legislative  history  of  the  Act 
clearly  shows  that  ‘‘this  section  relieves 
the  U.S.  Government  from  any  financial 
responsibility  to  Comsat  for  its 


**  Section  502(b)  of  the  Act  states:  It  is  the 
purpose  of  this  title  to  provide  that  the  participation 
of  the  United  States  in  INMARSAT  shall  be  through 
the  Communications  Satellite  Corporation,  which 
constitutes  a  private  entity  operating  for  profit,  and 
which  is  not  an  agency  or  establishment  of  the 
Federal  Government. 

See  S.  Rep.  No.  95-1036. 95th  Cong..  2d  Sess.  20 
(1978):  H.R.  Rep.  No.  95-1134.  Part  I.  95th  Cong..  2d 
Sess.  15  (1978);  H.R.  Rep.  No.  95-1134.  Part  II.  95th 
Cong..  2d  Sess.  12  (1978). 


participation  in  INMARSAT  or  in  a 
similar  system.”*'^  In  addition,  the 
legislative  history  indicates  a 
Congressional  intent  that  Comsat’s 
INTELSAT  obligations  not  be  adversely 
affected  by  its  participation  in 
INMARSAT.  In  recommending 
enactment  of  the  Act,  Congressman 
Murphy  of  the  House  Committee  on 
Merchant  Marine  and  Fisheries  stated: 

This  bill  does  not  require  an  authorization 
of  appropriated  funds.  Moreover,  the  policies 
in  this  bill  do  not  impact  INTELSA  T  or  its 
relationship  with  U.S.  carriers,  (emphasis 
added)  Cong.  Rec.  H.  12731,  October  12, 1978. 

Finally,  the  'Act’s  requirement  that  the 
Commission  conduct  the  Comsat  study, 
in  part,  was  borne  out  of  a  general 
Congressional  concern  for  Comsat’s 
continued  ability  to  fulfill  effectively  its 
obligations  and  carry  out  its  functions 
under  the  1962  Satellite  Act  and  the  1934 
Communications  Act,  in  view  of  the 
additional  responsibilities  being  placed 
on  it  as  the  designated  U.S.  operating 
entity  in  INMARSAT.*® 

20.  In  light  of  a  legislative  history 
which  illustrates  Congress’  clear  intent 
that  Comsat  be  solely  responsible  for  all 
financial  obligations  flowing  from 
INMARSAT,  we  believe  a  serious 
question  exists  as  to  whether  Comsat’s 
proposal  to  cross-subsidize  its 
INMARSAT  services  is  consistent  with 
the  provisions  of  the  International 
Maritime  Satellite  Telecommunications 
Act.  Even  assuming  that  Comsat’s 
proposal  is  consistent  with  the  Act, 
however,  we  believe  that  Comsat  must 
clearly  connect  the  fact  that  it  will  suffer 
initial  start-up  losses  with  overriding 
public  interest  factors  that  justify 
departure  from  our  traditional  policy 
disfavoring  cross  subsidies. 

21.  We  recognize  that  high  start-up 
cost  and  relatively  low  traffic  volume 
will  prohibit  Comsat  from  initially 
setting  INMARSAT  rates  based  on  cost. 
We  further  recognize  that  the  U.S.  policy 
commitment  to  INMARSAT’S 
commercial  and  operational  success  as 
expressed  in  the  International  Maritime 
Satellite  Telecommunications  Act 


See  H.R.  Rep.  No.  95-1134.  Part  II.  at  12.  See 
also,  the  comments  of  Congressman  Devine  on  H.R. 
11209  which  state  in  part: 

This  legislation  is  necessary  to  enable  the  United 
States  to  participate  in  INMARSAT  through  the 
designation  of  Comsat  as  its  operating  entity.  While 
Comsat  must  contribute  roughly  S34  million,  there 
will  be  no  taxpayer  dollars  involved  in  the  program. 

Comsat  was  chosen  as  the  designated  entity  for 
many  reasons,  including  its  expertise  in  satellite 
endeavors,  the  necessity  to  have  a  designated  entity 
in  existence  as  soon  as  possible,  and  the  lack  of  an 
economic  justification  for  the  creation  of  a  new 
corporation  for  this  limited  purpose,  (emphasis 
added)  Cong.  Rec.  3896.  May  15, 1978. 

**  See  S.  Rep.  No.  95-1036  at  15-16.  See  also 
Communications  Satellite  Corporation,  77  FCC  2d 
at  575. 


necessarily  limits  Comsat  to  providing 
maritime  satellite  services  only  through 
INMARSAT.  Nevertheless,  it  is  clear 
that  Comsat  accepted  the  risk  of  loss, 
along  with  the  opportunity  for  profit 
when  it  voluntarily  undertook  the 
responsibilities  and  embraced  the 
monopoly  privileges  associated  with 
becoming  the  sole  U.S.  participant  in 
INMARSAT.  In  this  connection,  Comsat 
actively  sought  to  be  the  U.S.  designated 
entity  in  INMARSAT  to  the  exclusion  of 
other  U.S.  carriers  seeking  the  same 
status.*®  Comsat  opposed  an  alternative 
in  which  it  would  be  part  of  a 
consortium  of  U.S.  carriers  acting  as  the 
U.S.  designated  entity  in  INMARSAT, 
even  though  it  recognized  that  initial 
losses  would  be  incurred.  Moreover, 
subsequent  to  being  designated  the  U.S. 
operating  entity  in  INMARSAT,  Comsat 
attempted  to  increase  its  initial 
investment  share  in  INMARSAT  from 
the  17  percent  originally  provided  for  by 
the  INMARSAT  Operating  Agreement  to 
a  30  percent  share.  In  seeking  to 
increase  its  investment  share,  Comsat 
asserted  that  a  30  percent  share  would 
better  approximate  its  initial  projected 
use  of  the  INMARSAT  system.  Comsat 
ultimately  had  to  settle  for  a  23.5  percent 
share  because  of  similar  efforts  by  other 
INMARSAT  Signatories. 

22.  Given  the  business  decisions 
exercised  by  Comsat’s  management  in 
seeking  involvement  in  INMARSAT,  we 
question  whether  we  now  should  require 
Comsat’s  INTELSAT  ratepayers  to  bear 
the  initial  losses  associated  with 
Comsat’s  INMARSAT  activities.  The 
crucial  issue  before  us  is  not  whether 
Comsat  should  be  permitted  to  cross- 
subsidize  its  INMARSAT  service  out  of 
its  INTELSAT  service  revenues  simply 
because  of  the  start-up  losses  that  it 
anticipates  from  participation  in 
INMARSAT.  The  legislative  history  of 
the  International  Maritime  Satellite 
Telecommunications  Act  demonstrates 
that  the  prospect  of  early  losses  was 
foreseen.  Rather,  the  crucial  issue  is 
whether  there  are  public  interest  factors 
relating  to  foreign  policy  concern  which 
are  sufficient  to  override  this 
Commission’s  general  policy  that  cross¬ 
subsidization  between  services  is 
inimical  to  the  public  interest.  In  our 
view,  resolution  of  that  issue  turns 
largely  on  whether  Comsat’s  anticipated 
start-up  losses  will  be  so  great  as  to 


“•See  Statement  of  Dr.  joseph  V.  Charyk, 
President,  Communications  Satellite  Corporation, 
before  the  Subcommittee  on  Communications, 

House  Interstate  and  Foreign  Commerce  Committee, 
April  4, 1978  (Serial  No.  95-101),  pp.  58-63:  See  also 
Statement  of  Dr.  Charyk  before  the  Subcommittee 
on  Communications,  ^nate  Committee  on 
Commerce,  Science,  and  Transportation,  May  8. 

1978  (Serial  No.  95-99).  pp.  109-127. 
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jeopardize  its  ability  to  participate  in 
INMARSAT  and,  as  a  result,  threaten 
the  U.S.  foreign  policy  commitment  to 
INMARSAT’S  commercial  and 
operational  success.  In  this  connection 
we  do  not  have  a  clear  statement  from 
Comsat  that  it  will  seek  to  withdraw 
from  INMARSAT  if  it  is  denied  the 
remedy  that  it  seeks.  Nor  do  we  have  a 
clear  statement  from  the  State 
Department  and  NTIA  of  the  national 
interest  and  foreign  policy  implications 
of  a  denial  of  Comsat's  proposal.  Such  a 
statement  from  these  agencies  would  be 
helpful  in  our  consideration  of  the  issues 
that  Comsat’s  proposal  raises. 

23.  If  Comsat’s  start-up  losses  will  be 
of  such  severity  as  to  threaten  U.S. 
national  interests  and  foreign  policy 
objectives.  Congressional  action 
addressing  this  problem  could  be  an 
alternative  to  permitting  Comsat  to  pass 
its  INMARSA'T  investment  losses  on  to 
its  INTELSAT  ratepayers.  As  we  noted 
in  the  Comsat  Study,  one  form  of 
Congressional  action  could  involve 
reconsideration  of  whether  U.S. 
participation  in  INMARSAT  should 
receive  direct  taxpay^er  subsidization. 
Communications  Satellite  Corporation, 
77  FCC  2d  at  668.  From  the  perspective 
of  economic  efficiency  and  of  the  other 
values  found  in  Section  1  of  the 
Communications  Act,  direct  payments 
from  general  tax  revenues  might  be 
preferred  to  an  internal  subsidy 
arrangement  of  the  sort  proposed  by 
Comsat.  However,  Congressional  action 
may  take  other  forms.  For  instance. 
Congress  could  amend  the  Act  to 
designate  a  new  U.S.  Signatory  to 
INMARSAT  in  the  form  of  a  consortium 
of  carriers.  This  option  would  provide  a 
risk-sharing  solution  to  initial  start-up 
losses.  Also,  Congress  could  revisit  the 
Act  and  conduct  a  broad  review  of 
continued  U.S.  participation  in 
INMARSAT  as  we  suggested  in  the 
Comsat  Study.  77  FCC  2d  at  66.  There, 
we  indicated  that  such  a  review  could 
consider  the  requirement  for  an 
independent  maritime  communications 
system,  the  identification  of  the  most 
efficient  means  of  providing  maritime 
services  and  the  determination  of  the 
most  appropriate  means  for  subsidizing 
this  service.  Finally,  Congress  might  also 
reconsider  whether  a  maritime  satellite 
system,  which  will  service  a  somewhat 
specialized  consumer  group,  can  best  be 
provided  through  the  private 
marketplace. 

24.  From  a  regulatory  standpoint, 
Comsat’s  proposal  to  include  its  net 
INMARSAT  assets  and  expenses  with 
its  INTELSAT  operations  for  rate  setting 
purposes  also  raises  a  number  of  other 
issues  which  we  believe  must  be 


considered  in  the  context  of  this 
proceeding.  Moreover,  in  view  of  the 
opposition  to  the  proposal  already 
expressed  by  WUI  and  TRT,  we  believe 
that  these  carriers  and  other  interested 
parties  should  have  an  opportunity  to 
comment  on  it  and  to  pose  any 
alternative  approaches  that  would 
assure  U.S.  commitment  to 
INMARSAT’S  commercial  and 
operational  success.  As  we  have  noted, 
Comsat’s  proposal  may  affect  U.S. 
international  service  carriers  and  their 
customers  because  it  would  essentially 
result  in  passing  along  INMARSAT 
investment  costs  to  them.  Since  some  of 
these  carriers  are  the  licensees  of  public 
coast  radio  stations  that  will  compete 
with  Comsat’s  INMARSAT  services,  we 
believe  that  they  and  other  interested 
parties  should  be  given  an  opportunity 
to  comment  on  the  effect  the  proposal 
will  have  on  the  overall  competitive 
structure  for  maritime  communications. 

25.  In  addition,  there  may  be 
regulatory  approaches  to  dealing  with 
Comsat’s  anticipated  INMARSAT  start¬ 
up  losses  other  than  Comsat’s  proposal. 
One  approach  could  take  the  form  of 
intertemporal  subsidization.  Under  this 
approach,  Comsat  would  be  permitted  to 
include  within  its  INMARSAT  rate  base 
those  expenses  in  excess  of  revenues 
occurring  in  the  formative  years  of 
INMARSAT  operations.  Comsat’s 
shareholders  would  continue  to  bear  the 
risk  of  corporate  participation  in 
INMARSAT.  However,  Comsat  could 
expand  its  INMARSAT  rate  base  by  the 
amount  of  its  unrecovered  expenses 
during  the  unprofitable  INMARSAT 
start-up  period.  Thus,  while  Comsat’s 
INMARSAT  business  would  not  have 
generated  sufficient  revenues  to  attain 
any  net  return  on  investment  during  the 
start-up  period,  the  rate  base  would 
reflect  in  its  return  allowance  the 
Corporation’s  risk-related  expenses  over 
that  period.  In  this  manner,  Comsat 
ultimately  could  recover  these  expenses 
when  and  if  it  began  to  realize  a  net 
return  on  its  INMARSAT  investment.®" 


“We  emphasize  these  unrecovered  expenses 
would  not  include  “revenue  deficiencies";  i.e.,  lost 
profits  representing  the  amount  by  which  total 
INMARSAT  revenues  may  fall  short  of  total 
INMARSAT  revenue  requirements  for  each  year  in 
which  Comsat  fails  to  earn  its  allowed  return  on  its 
INMARSAT  investment.  We  specifically  denied 
Comsat's  request  to  include  alleged  “revenue 
deficiencies"  in  its  INTELSAT  rate  base  in  the 
Comsat  Rate  Case,  Communications  Satellite 
Corporation,  56  FCC  2d  1101,  at  1129-1132  (1975). 
affd.  sub.nom.  Communications  Satellite 
Corporation  v.  FCC.  611  F.  2d  883,  892-894  (1977). 
Moreover,  the  Supreme  Court  has  consistently 
denied  the  requests  of  regulated  companies  to 
include  “revenue  deficiencies”  in  their  rate  bases  on 
the  principal  ground  that  to  do  so  would  unfairly 
privilege  ratepayers  of  previous  years  at  the 
expense  of  ratepayers  of  future  years.  See  FPC  v. 


26.  Another  approach  would  be  to 
defer  any  action  on  the  treatment  of 
Comsat’s  anticipated  start-up  losses 
until  some  time  after  the  INMARSAT 
system  becomes  operational.  This 
approach  would  provide  an  incentive  for 
Comsat,  the  sole  U.S.  representative  and 
largest  investor  in  INMARSAT,  to 
exercise  its  influence  within  the 
organization  in  the  pursuit  of  cost- 
effective  options  in  the  areas  of 
INMARSAT  operations,  capital 
expenditures  and  the  procurement  of  the 
second  generation  INMARSAT  space 
segment.  We  note  that  Comsat  has  not 
indicated  any  change  in  the  outlook  for 
its  consolidated  cash  position  of 
approximately  $66  million  which  is 
“projected  to  increase  in  the  future”, 
according  to  its  initial  comments  to  this 
proceeding.  Comments  at  21.  Nor  has 
Comsat  indicated  any  change  of  position 
which  would  decrease  its  ability  to 
acquire  additional  long-term  debt  to 
cover  its  INMARSAT  start-up  losses.  On 
the  basis  of  the  information  Comsat  has 
provided  to  us.  the  adoption  of  this 
alternative  for  a  period  of  limited 
duration  would  not  appear  to  seriously 
undermine  the  financial  position  of  the 
Corporation.  See  para.  6,  above. 

(4)  Specific  issues  raised. 

27.  Treatment  of  losses.  In 
commenting  on  Comsat’s  proposal,  we 
urge  interested  parties  to  address  four 
issues.  The  first  issue  involves  the 
preferred  means  of  handling  the 
anticipated  INMARSAT  losses.  This 
issue  subsumes  the  basic  question  of 
who  should  bear  the  financial  obligation 
for  U.S.  involvement  in  INMARSAT.  In 
this  connection,  we  must  be  cognizant  of 
the  fact  that,  in  our  free  enterprise 
system,  firms  have  the  right  to  invest 
capital  and  to  face  the  normal  risks 
associated  with  their  investment 
decisions.  While  this  fact  is  tempered  in 
regulated  industries  in  which  firms  have 
common  carrier  obligations,  such  firms 
still  assume  responsibility  for  their 
investment  decisions. 

28.  In  Comsat’s  case,  we  face  a 
potential  conflict  between  theoretical 
and  practical  considerations.  We  have 
noted  the  legislative  history  which 
places  responsibility  on  Comsat  for  any 
financial  obligations  that  it  incurs  as  the 
U.S.  Signatory.  We  have  also  recounted 
Comsat’s  eagerness  to  be  the  sole  U.S. 
participant  in  INMARSAT  and  its  push 
to  acquire  a  greater  ownership  share  in 
this  enterprise.  Moreover,  it  is  clear  that 


Tennessee  Gas  Transmission  Co..  371  U.S.  145, 152 
83  S.  Ct.  211,  9L.Ed.  2d  199  (1962):  FPC  v.  Natural 
Gas  Pipeline  Co..  315  U.S.  575.  590,  62  S.  Cl.  736.  745, 
86  L.Ed.  1037  (1942);  Galveston  Electric  Co.  v. 
Galveston.  258  U.S.  388,  395,  42  S.  Ct.  351.  354.  66 
LEd.  678  (1922). 
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the  common  carrier  obligations  that 
Comsat  has  undertaken  as  the  single 
U.S.  representative  in  INTELSAT  and 
INMARSAT  are  not  without  associated 
benefits  and  rewards.  As  the  U.S. 
representative  in  INTELSAT,  Comsat  is 
sheltered  from  competition  in  the 
provision  of  INTELSAT  services  to  and 
from  the  United  States.  As  the  U.S. 
representative  in  INMARSAT,  Comsat 
will  be  similarly  sheltered  in  the 
provision  of  INMARSAT  services.  It  is 
also  important  to  note  that,  like  other 
common  carriers  under  our  jurisdiction, 
Comsat  is  allowed  a  rate  of  return  which 
includes  a  risk  factor.  That  is,  Comsat’s 
prescribed  rate  of  return  for  INTELSAT 
services  includes  an  explicit  allowance 
to  compensate  for  the  risks  it  normally 
assumes  in  its  business  decisions.^* 
Comsat  similarly  will  be  allowed  a  rate 
of  return  for  its  INMARSAT  services 
that  includes  a  risk  factor.  And,  part  of 
the  risk  that  Comsat  knowingly  assumed 
in  joining  INMARSAT  was  the  risk  of 
incurring  start-up  losses,  as  projected  by 
both  its  own  forecasts  and 
INMARSAT’S  forecasts.  In  view  of  these 
factors,  we  expect  Comsat  to  fulfill  the 
obligations  it  undertook  in  joining  the 
INMARSAT  system.  However,  we 
recognize  that,  if  Comsat’s  current 
forecasts  for  INMARSAT  losses  are 
correct,  it  is  likely  to  behave  as  we 
would  expect  any  normal  business  to 
behave,  and  attempt  to  minimize  its 
losses.  Such  behavior  could  take  the 
form  of  unenthusiastic  support  for 
necessary  capital  expenditures  by 
INMARSAT  or  the  commitment  of 
corporate  resources  to  the  development 
of  the  market  for  maritime  satellite 
communications.  We  are  concerned  that 
the  national  interest  and  foreign  policy 
considerations  underlying  the  declared 
policy  objective  of  the  International 
Maritime  Satellite  Telecommunications 
Act  may  not  be  effectively  fulfilled  if 
Comsat  behaves  in  this  manner. 

29.  Therefore,  we  request  public 
comment  on  whether  action  by  the 
Commission  is  necessary  to  assure  that 
the  U.S.  commitment  to  INMARSAT’S 
operational  and  commercial  success  is 
fulfilled.  We  request  those  parties 
supporting  some  form  of  Commission 


”  In  the  1978  Settlement  Agreement  in  the  Comsat 
Rate  Case.  Comsat's  overall  allowed  rate  of  return 
was  set  at  12.48%.  See  Communications  Satellite 
Corporation.  68  FCC  2d  941,  950  (1978).  Of  that 
12.48%,  7.48%  represents  the  yield  on  long-term  U.S. 
government  bonds  conditioned  upon  imputation  of 
dept  equal  to  45%  of  Comsat's  INTELSAT  rate  base 
for  the  six  year  period  which  began  on  January  1. 
1978;  4.0%  represents  a  “risk  permium",  as  derived 
from  our  assessment  of  the  evidence  on  Comsat's 
corporate  risk  characteristics  in  the  Comsat  to  Rate 
Case:  and  1.0%  represents  an  incentive  to  Comsat 
improve  its  overall  earnings  through  operating  and 
internal  efficiencies.  See  Communications  Satellite 
Corporation.  56  FCC  2d  1101, 1170-1174  (1975). 


action  to  comment  on  regulatory 
solutions  such  as  those  that  we 
described  in  paragraphs  25  and  26 
above,  as  well  as  the  cross¬ 
subsidization  scheme  proposed  by 
Comsat.  We  request  all  parties  to 
comment  on  whether  we  should  deny 
Comsat  a  regulatory  remedy  and  direct 
it  to  seek  Congressional  relief. 

30.  Effects  on  rates.  The  second  issue 
involves  what  effect  combining 
INMARSAT  expenses  and  assets  with 
INTELSAT  revenue  requirements  may 
have  on  the  rates  Comsat  charges  for  its 
INTELSAT  services.  One  of  our  major 
concerns  in  considering  either  Comsat’s 
proposal  or  any  other  regulatory 
approach  to  treating  anticipated 
INMARSAT  losses  will  be  its  potential 
effect  on  users  of  INTELSAT  services. 

We  will  carefully  weigh  any  public 
interest  benefits  to  be  gained  from  a 
regulatory  solution  to  INMARSAT 
losses  against  any  adverse  impact  or 
disadvantage  to  consumers. 

31.  For  purposes  of  our  consideration 
of  this  issue,  we  urge  interested  parties 
to  note  the  differences  between 
Comsat’s  traffic  and  revenue  projections 
and  those  of  INMARSAT.  The  traffic 
and  revenue  projections  made  by 
Comsat  in  its  July  17, 1980  letter  to  the 
Commission  are  based  on  its  experience 
in  providing  four  years  of  commercial 
maritime  satellite  services  under  the 
MARISAT  developmental  program.®* 

The  Comsat  projections  are  significantly 
more  conservative  than  the  only  other 
available  comprehensive  forecast  of 
maritime  satellite  traffic  and  revenue — 
the  July  1978  report  of  the  INMARSAT 
Preparatory  Committee’s  Economic, 
Financial  and  Marketing  Panel.®*  The 
INMARSAT  Prepcom  Panel  projected 
that  cumulative  INMARSAT  revenues 
will  equal  total  cumulative  INMARSAT 
costs  sometime  in  the  late  1980’s.  As  we 
concluded  in  our  initial  notice  in  this 
proceeding,  however,  INMARSAT’S 
projection  may  be  optimistic  in  view  of 
certain  assumptions  made  by  the  Panel 
in  arriving  at  traffic  and  revenue 
forecasts.  The  revenue  forecasts  upon 
which  the  Panel’s  breakeven  projection 
is  predicated  were  developed  from 
traffic  forecasts  based  on  a  number  of 
critical  assumptions  made  because  of  (1) 
a  lack  of  meaningful  historical 
information  on  maritime  satellite  usage, 
and  (2)  the  failure  of  countries 
representing  an  estimated  fifty  percent 
of  the  world’s  vessels  to  report  any 


“See  Attachment  1  of  the  inter-office 
memorandum  enclosed  with  Comsat's  July  17, 1980 
letter. 

“See  Report  of  the  Fourth  Session  of  the 
Economic,  Marketing  and  Financial  Panel,  Prepcom/ 
Econ/Report  4.  July  7, 1978,  submitted  to  the 
INMARSAT  Preparatory  Committee,  July  13, 1978. 


traffic  estimates  of  future  maritime 
satellite  usage  by  their  vessels.  Although 
Comsat  recently  submitted  its  current 
traffic  and  revenue  projections  to 
INMARSAT  and  urged  acceptance  of 
these  forecasts  as  the  basis  of 
operational  and  financial  planning, 
INMARSAT  apparently  has  decided  to 
continue  to  rely  on  the  1978  report  of  the 
INMARSAT  Prepcom  Panel,  with  certain 
adjustments.®^  We  note  that  these 
adjustments  do  not  cure  the  basic 
problems  that  we  have  with  the 
assumptions  made  by  the  Prepcom  in , 
arriving  at  its  1978  projections.®* 

32.  In  its  July  17  letter  to  the 
Commission,  Comsat  projects  higher 
initial  market  estimates  than  the 
INMARSAT  Prepcom  Panel  due  to  an 
unexpected  demand  by  unique 
customers  (i.e.,  oil  rigs  and  construction 
barges);  however,  it  believes  that  the 
long  term  market  for  maritime  satellite 
services  is  with  “more  traditional 
customers’’  (i.e.,  oil  tankers,  cargo 
ships].®*  Comsat  forecasts  a  slower  ship 
station  terminal  placement  rate  than  the 
INMARSAT  Prepcom  Panel  due  to  the 
“current  and  projected  costs  of 
terminals,’’  although  it  envisions  a 
higher  utilization  rate  per  ship  or 
terminal.  Comsat  concludes  that  these 
factors  combine  to  produce  the  summary 
difference  between  its  projections  and 
those  of  the  INMARSAT  Ptepcom 
Panel — “a  significantly  slower,  long 
term  growth  rate  for  the  development  of 
the  maritime  satellite  communications 
market."  We  request  Comsat  to 
summarize  in  its  comments  the 
methodology  it  used  to  arrive  at  its 
projections.  In  particular,  we  request 
Comsat  to  identify  and  explain  any 
judgments  on  the  characteristics  of  the 
maritime  satellite  communications 


“  Comsat  submitted  its  projections  in  April  of  this 
year  to  the  INMARSAT  Advisory  Committee  on 
Finance  and  Market  Planning.  See  Report  of  the 
Second  Session  of  the  Advisory  Committee  on 
Finance  and  Market  Planning  Council/4/ll, 
ACFMP/2,  April  17, 1980. 

“For  instance,  in  its  report  to  the  INMARSAT 
Council,  the  Advisory  Committee  continued  reliance 
on  the  Prepcom  Panel's  1978  ship  terminal  forecast 
rather  than  Comsat's  more  recent  projections.  The 
Advisory  Committee  noted  that  Comsat's  forecasts 
and  those  of  the  Prepcom  Panel  are  consistent  for 
the  period  1979  to  mid-1983,  but  significantly  diverge 
beyond  that  period.  The  Advisory  Committee 
decided  that  Comsat's  forecasts  "*  *  *  might  not  be 
sufficiently  comprehensive  and  that  all  Signatories 
might  jointly  be  in  a  belter  position  to  estimate,  at 
the  appropriate  time,  ship  terminal  Fitting  rales.” 
However,  in  stating  this  reason  for  continuing 
reliance  on  the  Prepcom  Panel's  1978  ship  terminal 
forecast,  the  Advisory  Committee  ignored  the  fact 
that  the  Prepcom  Panel's  forecast  was  partly  based 
on  critical  assumptions  made  because  of  the  failure 
of  countries  representing  fifty  percent  of  the  world's 
vessels  to  report  ship  terminal  or  traffic  estimates. 

“See  Attachment  1  of  the  inter-office 
memorandum  enclosed  with  Comsat's  July  17, 1980 
letter. 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16, 1981  /  Proposed  Rules 


3937 


market  which  provide  a  basis  for  its 
projections.  We  invite  interested  parties 
to  comment  on  the  viability  of  Comsat’s 
projections  and  to  submit  any  different 
traffic  and  revenue  forecasts  which  they 
believe  will  more  accurately  reflect  the 
future  of  the  market.  Comsat’s 
projections  are  contained  in  its 
application  (CSS-81-001-P)  for  authority 
to  participate  in  INMARSAT’S  first 
generation  satellite  system,  filed  on 
November  5, 1980. 

33.  As  for  the  projections  Comsat 
makes  on  the  effects  of  combining 
INMARSAT  expenses  and  revenues 
with  its  INTELSAT  revenue 
requirements,  we  note  at  the  outset  that 
Comsat’s  July  17  letter  does  not  contain 
sufficient  information  to  evaluate  these 
projections.  More  troublesome, 
however,  is  the  fact  that  Comsat  has 
provided  at  least  three  different 
projections  of  the  initial  losses  that  it 
anticipates  as  a  result  of  its  involvement 
in  INMARSAT.®’  In  addition  to  the 
INMARSAT  expense  and  revenue 
projections  Comsat  submitted  to  us  its 
July  17  letter,  on  September  12, 1980, 
Comsat  provided  the  State  Department  . 
with  a  written  analysis  of  the  cost 
implications  of  implementing  the 
Baseline  Operational  Plan  for 
INMARSAT’S  first  space  segment 
facilities.®®  This  analysis  contains 
somewhat  different  projections  of  initial 
INMARSAT  losses  than  those  submitted 
on  July  17.  Moreover,  the  revenue 
projections  for  the  Baseline  Operational 
Plan,  recommended  to  the  INMARSAT 


Council  by  the  Director  General  and 
ACTOM,  submitted  by  Comsat  in  its 
November  5  application,  vary  from  those 
submitted  both  on  July  17  and 
September  12. 

34.  Whereas  Comsat  stated  in  its  July 
17  letter  that  the  first  year  of 
profitability  ($1  million  after  taxes]  for 
its  INMARSAT  line  of  business  may  be 
1988,  it  indicates  in  its  September  12 
letter  to  the  State  Department  that  pre¬ 
tax  profits  of  $1.7  million  may  be 
realized  in  1987.  By  contrast,  Comsat 
indicated  1987  pre-tax  profits  of  $1.1 
million  in  its  application  CSS-81-001-P. 

In  addition,  whereas  Comsat  stated  in 
its  July  17  letter  that  it  would  incur  after 
tax  losses  of  $17  for  the  1980-1988 
period,  Comsat  (1)  states  in  the  body  of 
its  letter  to  the  State  Department  that  it 
will  incur  pre-tax  losses  of  $33.8  million 
“for  the  first  seven  years  of  INMARSAT 
operations  (1980-1988)’’  ®®  and  (2) 
indicates  in  its  application  pre-tax 
losses  of  $42.6  for  the  1979-1988 
period.^®  We  note  that  Comsat’s 
Attachment  III,  Table  III-2  of  its 
September  12  letter  indicates  that 
Comsat’s  pre-tax  loss  projection  is  for 
the  1979-1988  period  rather  than  the 
1982-1988  period.  Table  III-2  projects 
Comsat’s  pre-tax  loss  during  the  first 
seven  years  of  INMARSAT  operations 
as  $29.0  million.  According  to  the  table, 
this  translates  into  an  after-tax  loss  of 
$14.5  million  for  this  seven  year  period, 
a  $16.7  after-tax  loss  for  the  1980-1988 
period  that  Comsat  used  in  its  July  17 
letter  to  the  Commission,  and  a  $16.9 
after-tax  loss  for  the  1979-1988  period 
that  Comsat  used  in  the  application  it 
ultimately  filed  with  the  Commission. 

35.  We  recognize  that  these 
discrepancies  may  be  inconsequential 
for  purposes  of  analysis.  However,  we 
believe  that  Comsat  should  state  with 
speciHcity  what  information  was 
considered  and  what  assumptions  it 
made  in  preparing  its  analysis  to  the 
State  Department  and  its  formal 
application  that  were  not  considered  in 
preparing  the  analysis  contained  in  its 
July  17  letter  to  the  Commission.  In 
particular,  we  request  Comsat  to  explain 
the  nature  of  the  $4.8  million  in 
operations  losses  that  it  attributed  to  the 
1979-1981  timeframe  in  its  September  12 
letter.®’  We  also  request  Comsat  to 
amend  its  July  17  forecast  of  the  impact 
combined  INTELSAT  and  INMARSAT 
rate  bases  will  have  on  Comsat’s  rates 
for  INTELSAT  circuits  in  view  of  the 
proHt/loss  analyses  Comsat  provided  to 


«/</.,  p.  2. 

«FCC  File  No.  CSS-81-001-P.  Attachment  8. 
*'In  its  application,  Comsat's  attributes  $5.0 
million  in  operations  losses  to  the  1979-1981 
timeframe. 


*’In  its  application  CSS-81-001-P,  Comsat 
submits  both  an  Income  Statement  for  the 
INMARSAT  "Baseline  Operational  Plan”  and  an 
Income  Statement  for  a  “Baseline  Operational  Plan 
with  Options"  (Attachment  9).  The  Baseline 
Operational  Plan  is  that  which  was  recommended 
to  the  INMARSAT  Council  by  the  Director  General 
of  INMARSAT  and  by  the  INMARSAT  Advisory 
Committee  on  Technical  and  Operational  Matters 
(ACTOM).  In  Comsat's  view,  this  Plan  represents 
“an  operationally  sound  approach  to  the 
implementation  of  space  segment  by  INMARSAT." 
See  FCC  File  No.  CSS-81-001-P  at  24.  The  Baseline 
Operational  Plan  with  Options  represents  Comsat's 
gross  INMARSAT  operating  losses  through  1988 
should  INMARSAT  exercise  options  for  (1)  a  fourth 
and  fifth  MCS,  (2)  a  third  MARISAT-A,  (3)  one  year 
of  MARISAT-B  service.  (4)  extension  of  the  basic 
MAREC'S  service  to  seven  years  with  a  deferred 
payment  option,  and  (5)  retention  of  the  MARECS-B 
(POR-IOR)  flexibility  option.  See  FCC  File  No.  CSS- 
81-001-P  at  23-24.  However,  for  the  purposes  of  this 
discussion,  we  shall  compare  only  the 
recommended  Baseline  Operational  Plan 
projections  to  those  which  Comsat  submitted  in  its 
July  17  letter  and  its  September  12, 1980  letter,  infra, 
n.  40. 

“Letter  from  John  L.  MuLucas.  Executive  Vice 
President  International  Communications  and 
Technical  Services.  Communications  Satellite 
Corporation,  to  Mr.  B.  Boyd  Hight,  Deputy  Assistant 
Secretary  for  Transportation  and 
Telecommunications,  Department  of  State, 
September  12, 1981  (sic).  We  will  make  this  letter 
part  of  the  record  in  this  proceeding. 


the  State  Department  and  in  its 
application.®®  In  submitting  this 
amended  forecast,  we  expect  Comsat  to 
explain  its  methodology  and  provide  all 
necessary  background  information  or 
identify  references  to  such  information 
which  the  Commission  may  already 
have  in  its  possession.  This  information 
will  permit  both  the  Commission  and 
interested  parties  to  assess  Comsat’s 
forecast  with  respect  to  the  effects  of  its 
proposal  to  combine  INMARSAT 
expenses  and  assets  with  INTELSAT 
revenue  requirements. 

36.  Restrictions  on  cross¬ 
subsidizations.  The  third  issue  concerns 
what  restrictions,  if  any,  should  be 
placed  on  Comsat  if  it  is  to  be  permitted 
to  combine  its  INMARSAT  expenses 
and  assets  with  its  INTELSAT  revenue 
requirement.  We  agree  with  NTIA  and 
AT&T  that  Comsat’s  INMARSAT 
business  should  ultimately  stand  on  its 
own.  Comsat  may  not  have  the  incentive 
to  work  toward  this  end  if  it  is  permitted 
to  cross-subsidize  for  an  unlimited 
period.  We  therefore  believe  that, 
should  Comsat  be  permitted  to  cross- 
subsidize,  it  should  only  be  allowed  to 
do  so  for  a  pre-determined  transition 
period.  Our  initial  determination  of  the 
duration  of  that  transition  period  could 
be  reviewed  as  may  be  necessary  to 
reflect  changing  conditions.  This  would 
provide  us  with  the  opportunity  to 
compare  changing  INMARSAT  traffic 
and  revenue  projections  to  capital 
outlays  and  expenses. 

37.  The  transition  period  should  be  of 
sufficient  duration  to  provide  Comsat 
both  the  incentive  and  a  reasonable 
opportunity  to  develop  the  maritime 
satellite  communications  market.  As  it 
draws  to  a  close,  we  would  review  the 
results  of  Comsat’s  efforts  in  developing 
this  market  and  determine  whether 
continued  combination  of  INMARSAT 
expenses  and  assets  with  the  INTELSAT 
revenue  requirement  is  necessary  and  in 
the  public  interest.  In  making  this 
determination,  we  would  consider  the 
effect  of  continued  cross-subsidization 
on  Comsat’s  charges  for  INTELSAT 
circuits,  as  well  as  the  prospects  for 
Comsat’s  INMARSAT  business  to  exist 
on  a  stand-alone  basis. 

38.  Two  factors  must  be  considered  in 
determining  the  initial  transition  period. 
First,  the  period  should  permit 
development  of  more  complete  historical 
information  on  maritime  satellite  traffic 
and  revenue  growth  than  now  exists. 

We  note  that  the  current  shipboard 
terminal  projections  of  INMARSAT  and 
Comsat  generally  conform  through  1982, 
but  begin  to  significantly  diverge 


“Neither  Comsat's  letter  to  the  State  Department 
nor  its  application  contains  such  forecasts. 
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thereafter.  Since  shipboard  terminal 
growth  is  a  major  factor  in  projecting 
maritime  satellite  traffic  and  revenue 
growth,  the  initial  transition  period 
should  be  of  sufficient  length  to 
establish  a  more  definitive  growth  trend 
for  shipboard  terminal  installation  and 
its  resulting  impact  on  traffic  and 
revenue  growth. 

39.  Second,  the  initial  period  should 
encompass  INMARSAT  planning  for  a 
second  generation  INMARSAT  system 
and  thus  permit  the  Commission  to 
consider  the  magnitude  of  future  capital 
outlays  and  expenses  that  Comsat  will 
make  in  connection  with  its  INMARSAT 
obligations.  In  this  respect,  we  note  that 
the  INMARSAT  Council  made  an  initial 
determination  of  the  configuration  of  the 
first  generation  of  INMARSAT  space 
segment  at  its  November  12-19  maeting 
in  London.  The  Council  awarded 
contacts  to  INTELSAT,  the  European 
Space  Agency  (ESA)  and  the  MARISAT 
consortium  under  a  combination 
arrangement  for  the  procurement  of  the 
first  generation  INMARSAT  space 
segment  which  we  view  as  generally 
consistent  with  the  Baseline  Operational 
Plan  reflected  in  the  Comsat  application 
now  before  the  Commission.'*® 

Depending  upon  the  service  availability 
dates  of  the  various  proposals,  the  first 
generation  INMARSAT  system  should 
provide  services  approximately  through 
the  1988-1990  period.  INMARSAT 
second  generation  planning  will  have  to 
involve  sufficient  lead  time  to  replenish 
first  generation  space  segment.  An 
important  decision  to  be  made  will  be 
whether  to  procure  dedicated  second 
generation  space  segment  or  whether  to 
continue  leasing  space  segment  from 
INTELSAT  and/ or  other  entities.  A 
decision  to  procure  a  dedicated  system 
would  involve  contractual  commitments 
and  capital  outlays  approximately  three 
to  four  years  prior  to  need  for 
replenishment.  A  decision  to  lease  space 
segment  would  probably  defer  major 
second  generation  costs  until  the 
satellites  are  in  orbit.** 


*’The  INMARSAT  Council  still  has  before  it  a 
number  of  open  questions  with  respect  to  the  Tirst 
generation  INMARSAT  space  segment;  e.g.,  the 
feasibility  of  deploying  MAREC's  in  the  lOR.  We 
understand  that  such  questions  will  be  addressed  at 
the  INMARSAT  Council  meeting  to  be  held  in 
London  in  February  1981. 

“A  decision  by  INMARSAT  in  favor  of  a  lease 
arrangement  for  a  second  generation  system  could 
reduce  capital  investment  requirements  and 
expenses  associated  with  providing  maritime 
satellite  communications,  and  thereby  reduce  the 
amount  of  loss  that  Comsat  would  seek  to  subsidize. 
Continued  lease  of  space  segment  from  INTELSAT 
would  be  by  means  of  maritime  satellite  packages 
added  on  to  INTELSAT  VI  generation  satellites. 
INTELSAT  has  already  developed  a  decision 
schedule  for  INTELSAT  VI  planning  (BG-13  10/9/ 
80).  The  schedule  calls  for  release  of  the  RFP  in 


40.  In  view  of  these  factors,  if  we 
should  adopt  Comsat's  proposal  we 
believe  that  an  initial  transition  period 
in  which  Comsat  would  be  permitted  to 
combine  its  net  INMARSAT  expenses 
and  assets  with  its  INTELSAT  revenue 
requirements  should  end  no  later  than 
1988,  if  not  sooner.  This  period  would  be 
of  sufficient  length  to  develop  definitive 
trends  in  maritime  satellite 
communications  usage.  Also,  it  would 
permit  the  Commission  to  consider 
future  capital  outlays  and  expenses  for 
INMARSAT’S  second  generation  system 
in  determining  whether  continued  cross¬ 
subsidization  is  in  the  public  interest. 

We  invite  comments  on  this  approach 
and  suggestions  for  any  other  limitations 
that  interested  parties  believe  may  be 
necessary. 

41.  Monitoring  cross-subsidization. 

The  fourth  issue  is  whether  any 
measures  should  be  taken  to  monitor  the 
effects  of  any  cross-subsidization  in 
which  Comsat  is  permitted  to  engage. 

We  believe  that  the  tentative  proposals 
for  changes  in  Comsat’s  accounting 
system  that  we  made  in  the  Comsat 
Study  will  provide  a  basis  to  develop 
such  measures.  In  the  Comsat  Study,  we 
proposed  changes  in  Comsat’s 
accounting  system  that  would  provide 
the  Commission  with  information  for 
measuring  Comsat’s  operations  (e.g., 
revenues,  expenses,  investment).*® To 
supplement  these  changes,  we  believe 
that  Comsat  should  be  required  to  show 
sufficient  detail  in  its  accounting  system 
to  enable  separate  identification  of 
expenses  and  investment  attributable  to 
its  INTELSAT  and  INMARSAT  lines  of 
business.  The  purpose  of  this 
requirement  would  be  to  keep  any  cross¬ 
subsidization  between  Comsat’s 
INTELSAT  AND  INMARSAT 
investments  as  visible  as  possible  and 
permit  the  Commission  to  monitor  the 
effects  of  such  cross-subsidization  on  a 
continuing  basis. 

42.  We  request  comments  from 
interested  parties  on  specific  accounting 
requirements  that  should  be  imposed  on 
Comsat.  We  will  make  any  such 
comments  part  of  the  record  in  Docket 
No.  80-634  and  consider  them  in 
formulating  comprehensive  proposals 
for  changes  in  Comsat’s  accounting 
system.*® 


March.  1981;  receipt  of  proposals  by  July,  1981; 
contract  award  in  March,  1982;  and  delivery  of  the 
first  spacecraft  by  March,  1986. 

*^See  Communications  Satellite  Corporation,  77 
FCC  2d  at  719-722. 

Docket  No.  80-634  is  a  rulemaking  proceeding 
recently  instituted  to  consider  the  need  for  any 
changes  in  Comsat's  corporate  structure  and 
operation  in  view  of  our  tentative  findings  and 
conclusions  in  the  Comsat  Study.  See  FCC  80-588, 
October  29, 1980.  In  our  initial  notice  in  that 
proceeding,  we  stated  that  we  will  issue  a  Further 


C.  Procedural  Schedule 

43.  As  in  our  initial  notice  in  this 
proceeding,  we  instruct  the  Chief, 
Common  carrier  Bureau,  to  supplement 
the  record  by  obtaining  any  information 
necessary  for  the  conduct  of  this 
proceeding  and  consideration  of  the 
issues  posed  in  this  further  notice.  In 
view  of  the  national  interest  and  foreign 
policy  concerns  necessitating 
expeditious  consideration  of  these 
issues,  we  will  strictly  adhere  to  the 
procedural  deadlines  estabished  in  this 
further  notice. 

44.  For  purposes  of  this  non-restricted 
informal  rulemaking  proceeding, 
members  of  the  public  are  advised  that 
ex  parte  contacts  are  permitted  from  the 
time  of  issuance  of  a  notice  of  proposed 
rulemaking  until  the  time  a  draft  order 
proposing  a  substantive  disposition  of 
such  proceeding  is  placed  on  the 
Commission’s  Sunshine  Agenda.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments/ 
pleadings  and  oral  arguments)  between 
a  person  outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission’s  staff  which  addresses  the 
merits  of  the  proceedings.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission’s 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  written  comments 
previously  filed  in  the  proceeding  must 
prepare  a  written  summary  of  that 
presentation.  On  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission’s 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  discussed  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally.  Section  1.1231 
of  the  Commission’s  rules,  47  CFR 
1.1231. 

45.  Accordingly,  it  is  ordered,  that, 
pursuant  to  sections  4  (i)  and  4  (j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j)  (1976) 
and  section  553(b)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553  (b)  (1970),  a 
further  notice  of  proposed  rulemaking 
into  the  above-captioned  matter  is 
instituted. 

46.  It  is  further  ordered,  that  interested 
parties  may  file  comments  on  or  before 


Notice  of  Proposed  Rulemaking  regarding  changes 
in  Comsat's  accounting  system  and  in  the  reporting 
requirements  imposed  on  Comsat  by  the 
Commission's  rules. 
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February  27, 1981,  and  reply  comments 
on  or  before  March  20, 1981. 

47.  It  is  further  ordered,  that,  in 
accordance  with  the  provisions  of 
§  1.419  of  the  Commission’s  rules  and 
regulations,  all  participants  in  the 
proceeding  ordered  herein  shall  file  with 
the  Commission  an  original  and  Hve  (5) 
copies  of  all  comments  and  reply 
comments.  In  reaching  this  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  Hie, 
and  provided  that  the  fact  of  the 
Commission’s  reliance  on  such 
information  is  noted  in  the  Report  and 
Order.  Copies  of  comments  and  reply 
comments  Hied  in  this  proceeding  shall 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission’s  reference  room  at  its 
headquarters  at  1919  M  street,  NW., 
Washington,  D.C. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

|FR  Doc.  81-1620  Filed  1-lS-Bl:  8:45  am] 

BILUNG  CODE  6712-01-M 


47  CFR  Ch.  I 

ICC  Docket  No.  79-245] 

American  Telephone  and  Telegraph 
Co.,  Manual  and  Procedures  for  the 
Aik^tion  of  Costs;  Order  Cancelling 
Comment  and  Reply  Comment  Dates 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  Cancellation  of 
comment  and  reply  comment  dates. 

SUMMARY:  This  Order  cancels  dates 
established  in  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  79-245, 
Manual  and  Procedures  for  the 
Allocation  of  Costs,  for  filing  comments 
on  long-term  cost  allocation  procedures. 
Those  dates  were  January  11, 1981  for 
initial  comments  and  March  7, 1981  for 
reply  comments. 

DATES:  Supplemental  Notice  will  be 
issued  which  will  provide  dates  for 
submitting  comments  on  long-term  cost 
allocation  procedures. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Halprin,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  Washington,  D.C.  20554 
(202-632-9342).- 


In  the  matter  of  American  Telephone 
and  Telegraph  Co.,  manual  and 
procedures  for  the  allocation  of  costs, 

CC  Docket  79-245. 

Order  (45  FR  46121) 

Adopted:  December  29, 1980. 

Released:  January  5, 1981. 

1.  This  Order  cancels  dates 
established  in  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  79i-245  (78 
FCC  2d  1296),  released  June  26, 1980,  for 
filing  conunents  on  long-term  cost 
allocation  procedures.  Those  dates  were 
January  11, 1981  for  initial  comments 
and  March  7, 1981  for  reply  comments. 

2.  The  Commission  adopted  a  Report 
and  Order  in  Docket  79-245  on 
December  19, 1980,  in  which  it  explained 
that  consideration  of  long  term 
approaches  would  occur  through  further 
proceedings  in  this  docket.  Filing  dates 
for  comments  will  be  issued  in  a 
forthcoming  Supplemental  Notice. 

3.  Accordingly  it  is  ordered,  that  filing 
dates  established  in  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  79-245  for 
comments  on  long  term  cost  allocation 
procedures  are  hereby  cancelled. 

4.  It  is  further  ordered.  That  the 
Secretary  shall  cause  this  Order  to  be 
published  in  the  Federal  Register. 

Federal  Communications  Commission. 

Philip  L.  Verveer, 

Chief,  Common  Carrier  Bureau. 

|FR  Doc.  81-1626  Filed  1-15-81: 8:45  am| 

BILLING  CODE  6712mi-M 


47  CFR  Part  73 

[BC  Docket  No.  78-253] 

inquiry  Into  Future  Role  of  Low-Power 
Television  Broadcasting  and 
Television  Transistors  in  the  National 
Tetecommunications  System;  Order 
Extending  Time  for  Filing  Comments 
and  Reply  Comments 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule;  extension  of 
comment  and  reply  comment  period. 

summary:  This  action  extends  time  for 
filing  conunents  and  reply  comments  on 
the  Notice  of  Proposed  Rule  Making  in 
BC  Docket  No.  78-253,  An  Inquiry  into 
the  Future  Role  of  Low-Power 
Television  Broadcasting  and  Television 
Translators  in  the  National 
Telecommunications  System,  in 
response  to  motions  Hied  by  the 
National  Association  of  Broadcasters 
and  the  Corporation  for  Public 
Broadcasting. 

DATES:  Comments  must  be  Hied  on  or 
before  March  2, 1981,  and  reply 


comments  must  be  Hied  on  or  before 
April  13, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Molly  Pauker,  Broadcast  Bureau  (202) 
632-6302. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  January  8, 1981. 

Released:  January  12, 1981. 

By  the  Chief,  Policy  and  Rules 
Division; 

1.  On  September  9, 1980,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making,  45  FR  69178,  In 
BC  Docket  No.  78-253,  An  Inquiry  into 
the  Future  Role  of  Low-Power  Television 
Broadcasting  and  Television  Translators 
in  the  National  Telecommunications 
System.  The  deadlines  for  comments 
and  reply  comments  were  set  for 
January  15, 1981,  and  March  1, 1981. 
respectively. 

2.  We  have  received  two  requests  for 
extension  of  time  for  responsive  Hlings. 
The  Corporation  for  Public  Broadcasting 
seeks  a  comment  date  of  February  15, 
1981,  and  the  National  Association  of 
Broadcasters  seeks  a  comment  date  of 
March  1, 1981. 

3.  We  believe  that,  in  view  of  the 
magnitude  of  the  record  to  date  and  the 
complexity  of  the  issues  involved,  that 
the  public  interest  will  be  served  by  an 
extension  of  time  in  which  all  interested 
parties  may  Hie  responsive  pleadings. 

4.  Acco^ingly,  it  is  ordered.  That  the 
date  for  Hling  comments  is  extended  to 
and  including  March  2. 1981,  and  the 
deadline  for  Hling  reply  conunents  is 
extended  to  and  including  April  13, 1981. 

5.  This  action  is  taken  pursuant  to 
authority  contained  in  SecHons  4(i), 
5(d)(1)  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  0.281  of 
the  Commission's  Rules. 

Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

IFR  Doc.  81-1886  Filed  1-1S-S1: 8:45  am| 

BILLING  CODE  6712-01-M 


47  CFR  Part  81 

(PR  Docket  No.  80-711;  FCC  80-635) 

Regarding  Public  Coast  Station 
Replies  to  General  Calls  on  Channel  16 

agency:  Federal  Conununications 
Commission. 

ACTION:  Proposed  Rule  Making. 

summary:  The  FCC  has  adopted  a 
Notice  of  Proposed  Rule  Making  relative 
to  public  coast  stations  answering 
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general  calls  on  Channel  16.  This  action 
was  prompted  by  a  petition  for  rule 
making.  The  intended  effect  of  this 
action  is  to  allow  public  coast  stations 
to  answer  general  calls  not  addressed  to 
it  by  call  sign. 

DATES:  Comments  must  be  received  on 
or  before  February  13, 1981,  and  reply 
comments  must  be  received  on  or  before 
February  27, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Carleton  Howell,  Private  Radio 
Bureau,  (202)  632-7175. 

SUPPLEMENTARY  INFORMATION:  . 

Adopted;  November  6, 1980. 

Released;  November  19, 1980. 

By  the  Commision: 

Background 

1.  On  February  29, 1980,  Gulf  Coast 
Communications,  Inc.  (Gulf  Coast] 
General  Telephone  and  Electronics,  and 
Tampa  Marine  Radio  Service  were  all 
parties  to  an  administrative  law  hearing, 
File  Nos.  40-M-RL-28/179-M-ML-54/ 
585-M-RI^lll/79-M-RL-116:  Docket 
78-259,  et  seq.  An  important  issue  in  this 
hearing  was  whether  §  81.312(a)  (6)  of 
the  Commission’s  Rules  and  Regulations 
is  violated  when  a  Tampa  Bay,  Florida 
public  coast  station  answers  calls  on 
Channel  16  not  addressed  to  it  by 
specific  call  sign. 

2.  The  Private  Radio  Bureau  (Bureau) 
filed  its  Proposed  Findings  of  Fact  in  this 
hearing;  and,  in  regard  to  this  issue  as  to 
whether  §  81.312  (a)  (6)  is  violated  when 
a  Tampa  Bay  public  coast  station 
answers  calls  on  Channel  16  not 
addressed  to  it  by  specific  call  sign,  the 
Bureau  took  the  following  position; 

Section  81.312  (a)  (6)  prohibits  a  public 
coast  station  operating  on  a  shared  frequency 
with  another  public  coast  station  from 
answering  a  ship  station  until  the  ship  station 
has  transmitted  the  call  sign  or  name  of  the 
particular  coast  station  with  which  it  wants 
to  communicate.  Emergency  calls  are 
excepted.* 

3.  Even  though  there  are  three  public 
coast  stations  in  the  Tampa  Bay  area 
which  share  the  Channel  16  frequency, 
nevertheless  the  Bureau’s  position  on 

§  81.312  (a)  (6)  is  that  calls  not 
specifically  addressed  to  the  call  signs 
of  the  three  Tampa  Bay  public  coast 
stations  may  not  be  answered.  The 
Bureau’s  position  in  its  Proposed 
Findings  of  Fact  was  correctly  premised 
on  the  plain  meaning  of  §  81.312  (a)  (6), 
which  provides: 


'  The  Private  Radio  Bureau  filed  its  Proposed 
Findings  of  Fact  in  the  hearing  February  29. 1980. 
Paragraph  49.  p.  61  of  the  Proposed  Findings  made 
the  preceding  statement  with  respect  to  Issue  (B)  (4). 


Except  in  the  event  of  an  emergency 
involving  safety,  a  public  coast  station,  with 
respect  to  operation  on  any  frequency  which 
is  used  also  by  other  coast  stations  within  the 
same  communication  area,  shall  not  answer, 
or  attempt  to  answer,  a  ship  station  until  the 
latter  has  transmitted  the  call  sign  or  name  of 
the  particular  coast  station  with  which  it 
desires  to  communicate. 

4.  Subsequently  on  March  27, 1980,  a 
Petition  For  Emergency  Stay  was  filed 
by  Gulf  Coast.  Gulf  Coast  was  seeking 
urgent  relief  from  the  severe  restrictions 
placed  on  it  as  a  result  of  the  Bureau’s 
interpretation  of  §  81.312  (a)  (6)  of  the 
Commission’s  Rules  and  Regulations. 
Essentially,  Gulf  Coast  considered  the 
Bureau’s  interpretation  of  §  81.312  (a)  (6) 
to  mean  that  unless  a  vessel  specifically 
uses  its  station  call  sign  KU  2383,  the 
call  may  not  be  answered  by  Gulf  Coast. 
Thus,  when  a  vessel  calls  “Marine 
Operator”  in  the  Tampa  area  neither 
Gulf  Coast  nor  any  of  the  other  public 
coast  stations  answer  the  call  for  fear  of 
violating  the  subject  rule.  This  in  turn 
was  resulting  in  repeated  unanswered 
calls  and  lack  of  service  to  the  public. 

5.  In  response  to  Coast’s  Petition  For 
Emergency  Stay,  the  Bureau  granted 
waivers  to  §  81.312  (a)  (6)  to  Gulf  Coast 
and  all  other  public  coast  stations  in  the 
Tampa  Bay  area.  The  effect  of  these 
waivers  was  to  allow  public  coast 
stations  in  the  Tampa  Bay  area  to 
answer  calls  from  vessels,  which  don’t 
use  the  public  coast  station’s  specific 
call  sign.  Therefore,  when  a  vessel  calls 
the  “Marine  Operator”  in  the  Tampa 
Bay  area,  in  lieu  of  the  particular  station 
call  sign,  any  public  coast  station  may 
answer  the  call.  The  Bureau’s  rationale 
in  granting  these  waivers  was  to  insure 
that  all  vessel  calls  were  answered  by  a 
public  coast  station.^ 

6.  In  addition  to  Gulf  Coast’s  Petition 
For  Emergency  Stay,  it  simultaneously 
filed  a  Petition  for  Rulemaking  to  amend 
or  delete  §  81.312  (a)  (6)  of  the 
commission’s  Rules  and  regulations; 
and,  this  Notice  of  Proposed  Rulemaking 
is  in  response  to  Gulf  Coast’s  Petition 
For  Rulemaking. 

Proposal 

7.  The  issue  in  this  Notice  of  Proposed 
Rulemaking  is  whether  §  81.312  (a)  (6) 
should  be  amended  or  deleted.  Gulf 
Coat  believes  that  if  §  81.312  (a)  (6)  of 
the  Commission’s  Rules  and  Regulations 
is  amended,  then  the  new  version  of  the 
subject  rule  should  provide  the 
following; 


*  Gulf  Coast's  Petition  for  Emergency  Stay  was 
filed  simulataneously  with  its  Petition  for 
Rulemaking  to  delete  or  amend  $  81.312|u)  (6). 
therefore  the  duration  of  these  waivers  to  §  81.312 
(a)  (6)  was  contingent  upon  the  outcome  of  this 
rulemaking. 


Except  in  the  event  of  an  emergency 
involving  safety,  a  public  coast  station,  with 
respect  to  operation  on  any  frequency  which 
is  used  also  by  other  coast  stations  within 
the  same  communication  area,  shall  not 
answer,  or  attempt  to  answer,  a  ship  station 
until  the  later  has  transmitted  the  call  sign  or 
name  of  the  particular  coast  station  with 
which  it  desires  to  communicate.  Provided, 
however,  that  this  subparagraph  does  not 
apply  to  public  coast  stations  providing 
service  to  Tampa  Bay,  Florida.^ 

The  proposed  amended  version  of 
§  81.312  (a)  (6)  by  Gulf  Coast  would 
essentially  exempt  only  public  coast 
stations  in  the  Tampa  Bay,  Florida  area 
from  the  subject  rule. 

8.  However,  the  crux  of  Gulf  Coast’s 
argument  in  regard  to  §  81.312  (a)  (6)  is 
that  indeed  the  subject  rule  should  be 
deleted.  The  Cemmission  agrees  with 
Gulf  Coast’s  position  that  §  81.312  (a)  (6) 
should  be  deleted. 

Rationale  for  Deletion  of  §  1.312  (a)  (6) 

9.  The  Tampa  Bay  area  is  major 
international  port.  A  significant 
proportion  of  imports  and  exports  arrive 
in  Tampa  Bay  and  depart  this  area  in 
foreign  cargo  vessels.  A  significant 
percentage  of  these  foreign  vessels  are 
officered  and  crewed  by  non-English 
speaking  crews. 

The  captain  of  a  Greek  ship,  for  example, 
may  only  speak  enough  English  to 
phonetically  identify  his  ship  by  call  sign  and 
to  request  "Marine  Operator”.  There  is  no 
practical  method  of  instructing  foreign  flag 
deepwater  vessels  to  call  KUZ383  instead  of 
Marine  Operator.^ 

Insofar  as  many  foreign  vessels  do  not 
adequately  employ  the  use  of  the 
English  language,  therefore  §  81.312  (a) 
(6)  is  unduly  restrictive:  and,  in  turn  this 
results  in  many  unanswered  calls  from 
foreign  vessels. 

10.  Gulf  Coast  argues  that  its 
experience  is  that  approximately  eighty 
percent  of  its  calls  for  public 
correspondence  service  on  Channel  16 
are  addressed  to  “Marine  Operator”  or 
by  other  names  and  not  by  call  sign. 
Gulf  Coast  further  argued  the  following: 

These  calls  cannot  be  answered  under  the 
Bureau's  reading  of  the  terms  of  §  81.312  (a) 
(6).  But  when  a  vessel  calls  “Marine 
Operator"  on  Channel  16  and  does  not 
receive  an  answer,  the  call  is  repeated  and 
repeated  again.  Channel  16  then  is  cluttered 
with  unanswered,  repeated  calls  for  the 
“Marine  Operator”.  Each  repeated 
unanswered  call  on  Channel  16,  of  course, 
carries  with  it  a  finite  probability  (however 


*See,  page  7  of  Gulf  Coast's  Petition  For 
Rulemaking  (emphasis  added). 

‘See,  page  4  of  Gulf  Coast's  Petition  For 
Rulemaking  for  this  Hypothetical  argument  for 
deletion  of  S  81.312  (a)  (6). 
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small)  that  a  distress  message  could 
unknowingly  be  covered  up.‘ 

11.  On  May  12, 1980,  General 
Telephone  and  electronics  (General) 
filed  comments  in  support  of  Gulf 
Coast’s  Petition  For  Rulemaking. 

General  agreed  with  the  positions  of 
Gulf  Coast  and  the  Commission’s  herein. 
General  argued  that  §  81.312  (a)  (6)  of 
the  Commission’s  Rules  and  Regulations 
should  be  deleted.  Furthermore,  General 
made  the  following  argument  in  support 
of  its  position: 

"General  can  see  no  benefit  from 
continuing  the  restriction  in  §  81.312 
Subsection  (a)  (6).  It  causes  a  disservice  to 
the  public  by  restricting  service  only  to  those 
who  use  the  “magic  words”.  It  adds  no 
further  protection  to  public  coast  stations 
from  another  station  “jumping  in”  on  its  calls. 
As  stated  above,  §  81.312  Subsection  (a)  (7) 
already  provides  this  protection. 

Furthermore,  §  81.312  Subsection  (A)  (7) 
recognizes  that  there  will  be  times  when  the 
specified  station  will  not  answer  and  permits 
another  station  to  answer.  The  rules  should 
similarly  reflect  that  there  are  times  when  no 
operator  is  specified.  When  no  station  is 
specified,  any  station  should  be  permitted  to 
answer.”  ® 

Conclusion 

12.  In  view  of  the  foregoing  reasons 
and  analyses,  the  Commission  proposes 
to  delete  §  81.312(a)(6)  in  its  entirety. 
Section  81.312(a)(6)  serves  only  to 
confuse  marine  users,  particularly 
foreign  vessels.  Furthermore,  because 
many  ship  operators  don’t  know  or 
remember  particular  call  signs  of  all 
public  coast  stations  (in  the  Tampa  Bay 
area  for  example)  it  is  not  in  the  public’s 
best  interest  to  deny  that  ship  licensee 
public  coast  service  when  said  licensee 
makes  a  general  call  on  Channel  16  for 
“Marine  Operator”. 

13.  Authority  for  issuance  of  this 
Notice  is  contained  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
303(r).  Pursuant  to  procedures  set  out  in 
Section  1.419  of  the  Rules  and 
Regulations,  47  CFR  1.419,  interested 
persons  may  file  comments  on  or  before 
February  13, 1981,  and  reply  comments 
on  or  before  February  27, 1981.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 


*  See.  page  3  of  Gulf  Coast's  Petition  For 
Rulemaking. 

*See  pages  3  and  4  of  General  Telephone’s 
Comments  In  Support  of  (Gulf  Coast's  Petition)  For 
Rulemaking  (emphasis  added). 


placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission’s 
reliance  on  such  information  is  noted  in 
the  Report  and  Order. 

14.  In  accordance  with  the  provisions 
of  Section  1.419  of  the  Rules  and 
Regulations,  47  CFR  1.419,  formal 
participants  shall  Hie  an  original  and  5 
copies  of  their  comments  and  other 
materials.  Participants  wishing  each 
Commissioner  to  have  a  personal  copy 
of  their  comments  should  file  an  original 
and  11  copies.  Members  of  the  general 
public  who  wish  to  express  their  interest 
by  participating  informally  may  do  so  by 
submitting  one^copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission’s  Public  Reference 
Room  at  its  headquarters  in 
Washington,  D.C. 

15.  For  further  information  concerning 
this  rulemaking  contact  Roy  C.  Howell, 
Rules  Division,  Private  Radio  Bureau, 
Federal  Communications  Commission, 
Washington,  D.C.  20554,  (202)  632-7175. 
Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

Appendix 

Part  81  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

§81.312  [Amended] 

In  §  81.312  paragraph  (a)(6)  is 
removed,  and  reserved. 

|FR  Doc.  81-1662  Filed  1-15-81:  8:45  am| 

BILUNO  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1056 

[Ex  Parte  No.  MC-19  (Sub-No.  36)] 

Practices  of  Motor  Common  Carriers 
of  Household  Goods  (Revision  of 
Operations  Regulations) 

agency:  Interstate  Commerce 
Commission. 

action:  Denial  of  extension  of  time  in 
notice  of  proposed  rulemaking. 

summary:  The  Commission  intends  to 
cancel  the  operational  regulations  now 
appearing  in  49  CFR  Part  1056 
applicable  to  motor  conunon  carriers  of 
household  goods  and  to  adopt  new 
regulations  in  conformity  with  the 
Household  (k)ods  Transportation  Act  of 
1980.  It  is  intended  to  eliminate  all 
regulation  of  household  good* 
transportation  cost  estimating  which 


pertains  to  the  procedure  or  form  of 
estimates  or  which  require  the  final 
charges  for  the  transportation  of  a 
shipment  to  be  determined  by  an 
estimate.  Further  charges  to  the 
regulations  are  also  intended. 

Public  notice  of  this  proceeding  was 
served  October  16, 1980,  and  published 
at  45  FR  70923,  October  27, 1980.  In  that 
notice,  it  was  provided  that  comments 
by  interested  persons  were  scheduled  as 
due  30  days  from  the  date  of  publication 
in  the  Federal  Register.  That  November 
26, 1980,  date  was  extended  to 
December  11, 1980,  at  45  FR  76718, 
November  20, 1980.  A  further  extension 
of  the  time  for  filing  comments  in  this 
proceeding  was  granted  to  December  31, 
1980,  at  45  FR  83642,  December  19, 1980. 
A  request  for  an  additional  extension  of 
time  for  filing  comments  in  this 
proceeding  is  denied  by  this  decision. 
DATES:  Comments  on  this  proceeding 
are  due  December  31, 1980.  Comments 
received  after  December  31, 1980  will  be 
given  consideration  if  received  within  a 
reasonable  time  provided  such 
consideration  does  not  impede  the 
decisionmaking  process. 

FOR  FURIHER  INFORMA'nON  CONTACT: 

W.  F.  Sibbald,  Jr.  (202)  275-7148. 
SUPPLEMENTARY  INFORMA'nON:  By 
petition  filed  December  30, 1980, 

Western  Union  Telegraph  Company  has 
requested  a  30-day  extension  of  time  for 
flling  comments  in  this  proceeding  on 
the  basis  that  it  was  unaware  of  the 
institution  of  the  proceeding  until 
recently. 

The  comment  period  was  extended 
twice,  and  embraced  a  total  of  65  days, 
which  is  sufficient  opportunity  for  notice 
and  comment.  The  request  is  denied,  but 
the  Commission  may  consider  late  Bled 
comments  received  within  a  reasonable 
time  after  December  31, 1980,  if 
consideration  will  not  interfere  with  the 
Commission’s  internal  schedule  of 
deliberations  or  the  time  limit  set  forth 
in  Section  6  of  the  Household  C^ods 
Transportation  Act  of  1980. 

It  is  ordered:  The  request  for  a  30-day 
extension  of  time  for  the  filing  of 
comments  is  denied. 

Decided:  January  7, 1981. 

By  the  Commission,  Darius  W.  Gaskins,  Jr. 
Chairman. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  81-1573  Filed  1-15-81: 8:45  ain| 
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49  CFR  Part  1109 

[Ex  Parte  No.  393] 

Standards  for  Railroad  Revenue 
Adequacy 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Extension  of  Time  to  Proposed 
Repeal  of  Existing  Rules  and  Notice  of 
Proposed  Standards. 

SUMMARY:  In  this  proceeding,  published 
at  45  FR  80150,  December  3, 1980,  the 
Commission  proposed  new  standards 
for  determining  the  adequacy  of  the 
revenues  of  individual  railroads.  The 
proposed  new  standards  are  intended  to 
reflect  the  increased  importance  of 
railroad  revenue  adequacy 
determinations  have  on  our  exercise  of 
jurisdiction  under  the  Staggers  Rail  Act 
of  1980. 

Comments  were  due  on  January  19, 
1981,  but  in  response  to  a  petition  filed 
with  the  Commission,  a  4-day  extension 
is  being  granted. 

date:  Comments  are  now  due  January 
23, 1981. 

ADDRESS:  An  original  and  15  copies 
should  be  sent  to:  Room  5356,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder  (202)  275-7693,  or 
Bruce  Stram  (202)  275-7381. 
SUPPLEMENTARY  INFORMATION:  The 
American  Association  of  Railroads 
(AAR)  have  petitioned  for  a  four  day 
extension  to  January  23, 1981.  In  light  of 
the  briefness  of  the  requested  extension 
and  the  substantial  difficulties  the  AAR 
has  encountered  in  developing  its 
comments,  the  petition  shall  be  granted. 
Decided:  January  12, 1981. 

By  the  Commission,  Darius  W.  Gaskins,  Jr., 
Chairman. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  81-1671  Filed  1-15-81:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  230 

Taking  of  Bowhead  Whales  by  Indians, 
Aleuts,  or  Eskimos  for  Subsistence 
Purposes 

agency:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 


ACTION:  Proposed  rulemaking. 

SUMMARY:  At  its  32nd  Annual  Meeting 
held  in  Brighton,  England,  in  July  1980, 
the  International  Whaling  Commission 
(IWC)  adopted  an  amendment  to  the 
Schedule  of  the  International 
Convention  for  the  Regulation  of 
Whaling,  1946  (Convention),  which 
established  a  three-year  quota  for  the 
taking  of  the  Bering  Sea  stock  of 
bowhead  whales  for  calendar  years 
1981, 1982,  and  1983  of  45  landed  or  65 
struck,  whichever  occurs  first,  with  a 
maximum  of  17  landed  in  any  year.  All 
amendments  to  the  Schedule  of  the 
Convention  adopted  by  the  32nd  Annual 
Meeting,  including  the  three-year  quota, 
became  effective  on  November  25, 1980. 
45  FR  85031  (December  24, 1980). 

On  March  28, 1980,  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  promulgated 
regulations  under  the  Whaling 
Convention  Act  of  1949, 16  U.S.C.  916  et 
seq.  (Act),  which  allocated  the  then 
available  1980  quota  among  the  nine 
Alaskan  villages  which  engage  in 
subsistence  whaling  (45  FR  20486). 

These  proposed  rules  amend  these 
regulations  to  implement  the  1981, 1982, 
and  1983  management  program. 
date:  Comments  may  be  submitted  on 
or  before  February  27, 1981. 

ADDRESS:  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Washington,  D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  B.  Roe,  Acting  Director, 
Office  of  Marine  Mammals  and 
Endangered  Species,  National  Marine 
Fisheries  Service,  Washington,  D.C. 
20235,  Telephone:  (202)  634-7461. 
SUPPLEMENTARY  INFORMATION:  Prior  to 
1977,  the  IWC  Schedule  exempted  the 
native  subsistence  harvest  of  bowhead 
whales  from  its  otherwise  total 
prohibition  of  the  hunting  of  bowheads. 
In  1977,  the  IWC  removed  that 
exemption  and  has  established  annual 
quotas  each  year  from  1977  through 
1980.  In  1980,  the  quota  was  18  landed  or 
26  struck,  whichever  came  first. 

Recent  scientific  analyses  have 
indicated  that  the  bowhead  whale 
population  may  decline  even  in  the 
absence  of  any  further  hunting.  Thus,  a 
sustained  harvest  of  bowhead  whales  at 
current  levels  over  an  extended  period 
of  time  could  endanger  the  herd  and 
jeopardize  the  Eskimos'  own  interests. 

At  the  32nd  Annual  Meeting  of  the 
IWC,  the  United  States  proposed  a 
transition  period  priorto  lowering  hunt 
levels  during  which  NOAA  and  the 
Department  of  the  Interior  would 


cooperate  with  the  Eskimos  in 
developing  and  studying  the 
implications  of  more  biological 
evidence,  exploring  subsistence 
alternatives,  and  improving  hunting 
practices  and  weapons  to  increase  the 
efficiency  of  the  hunt.  The  IWC 
responded  by  establishing  a  three-year 
block  quota,  beginning  in  1981,  of  45 
whales  landed  or  65  struck,  whichever 
occurs  first,  with  the  maximum  landed 
in  any  one  year  of  17. 

On  October  22, 1980,  NOAA  published 
an  advance  notice  of  proposed 
rulemaking  regarding  implementing  the 
three-year  quota  (45  FR  70032).  With 
respect  to  the  proposed  rulemaking, 
NOAA  invited  comments  on  how  the 
quota  should  be  allocated  over  the 
three-year  period,  how  the  quota  should 
be  allocated  among  the  villages,  ard 
how  takings  over  or  under  annual 
allocations  should  affect  the  remaining 
quota. 

Eight  comments  were  received.  They 
reflect  a  broad  range  of  views  on 
implementation  on  the  quota,  Eskimo 
cooperation,  jurisdictional  issues, 
changes  in  the  quota,  and  efficiency  of 
the  harvest. 

Three  commenters  urged  that  Eskimo 
cooperation  in  all  aspects  of  the  harvest 
be  given  primary  concern.  NOAA 
recognizes  this  as  one  of  its  highest 
priorities  and  will  continue  to  work 
toward  that  end. 

There  was  one  comment  that  no 
regulation  should  be  issued  until  the 
question  of  jurisdiction  of  the 
International  Whaling  Commission 
(IWC)  over  subsistence  whaling  has 
been  judicially  resolved.  The 
government  currently  is  involved  in 
litigation  of  this  question,  Adams  v. 
Klutznick,  Civil  No.  A78-184  (D. 

Alaska).  Its  position  is  that  the  IWC  has 
jurisdiction  and  it  will  continue  to 
regulate  whaling  under  the  Act  as  it  has 
in  the  past,  unless  there  is  a  disposition 
of  this  case  to  the  contrary.  One 
commenter  suggested  that  regulation 
should  be  proceeding  simultaneously 
under  the  Marine  Mammal  Protection 
Act  of  1972  (MMPA)  to  be  available  in 
the  event  the  courts  find  that  the  IWC 
does  not  have  jurisdiction.  NOAA  does 
not  intend  to  institute  MMPA  hearings 
at  this  time.  More  expeditious  regulatory 
approaches  are  likely  to  be  available  if 
necessary. 

There  were  several  comments 
regarding  the  IWC  quota  itself.  One 
commenter  wanted  it  raised.  Another 
urged  that  single  figure  quotas  be 
adopted,  and  a  third  wanted  a  zero 
quota.  A  fourth  took  the  position  that 
quotas  should  be  determined  under 
MMPA.  After  taking  into  account 
opposing  views,  the  UiS.  Government 
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has  accepted  the  quota  adopted  by  the 
IWC,  and  does  not  intend  through  this 
regulatory  process  to  reopen  debate  on 
the  quota  itself. 

The  block  quota  is  allocated  among 
the  three  years  to  provide  a  realistic 
perspective  on  how  the  quota  might  be 
gradually  reduced  over  a  three  year 
period  and  to  provide  for  planning  for 
ways  to  mitigate  the  adverse  affects  of 
reducing  the  quota.  It  is  important  to 
note,  however,  that  flexibility  is  also 
provided  for  in  the  proposed  regulations. 
The  bowhead  hunt  is  unpredictable, 
affected  by  widely  varying  climatic 
conditions.  Inclement  weather  or 
adverse  ice  conditions  may  prevent 
some  villages  from  taking  any  whales  in 
one  year  or  may  preclude  harvest  by 
any  village  for  one  year.  The  regulatory 
system  must  have  flexibility  to  be  able 
to  respond  to  the  variable  conditions  in 
which  the  hunt  is  conducted.  Therefore, 
unused  quotas  from  one  village  may  be 
reallocated  to  another  village  within 
annual  quota  limitations  and  unused 
quotas  from  one  year  may  be  allocated 
to  subsequent  years  within  the 
maximum  of  17  whales  in  any  one  year. 
Therefore  the  quotas  will  be  reviewed  at 
the  end  of  each  spring  and  fall  whaling 
season  and  amended  if  appropriate. 

Comments  reflected  concern  about 
enforcement  of  the  quota.  Two 
commenters  suggested  the  1981  quota  be 
reduced  by  the  number  of  whales  struck 
in  excess  of  the  1980  quota.  Possible 
violations  of  the  1980  quotas  are  under 
investigation  by  the  Department  of 
Justice  at  this  time.  No  other  action 
which  must  be  characterized  as  punitive 
will  be  taken  during  this  investigation. 

With  regard  to  the  3-year  quota  two 
commenters  suggested  that  whales 
taken  in  excess  of  village  quotas  in  one 
year  be  subtracted  from  that  village’s 
quota  in  subsequent  years.  Violations  of 
village  quotas  under  the  three  year 
block  quota  will  be  taken  into 
consideration  in  subsequent  years  to  the 
extent  that,  when  either  45  whales  are 
landed  or  65  are  struck,  further  whaling 
will  be  prohibited.  Two  commenters 
who  believe  we  should  adopt  quotas 
lower  than  the  IWC  quota  urged  we  not 
reassign  unused  quotas  as  a  means  of 
reducing  the  quota.  One  commenter 
urged  us  to  reassign  quotas.  Because  we 
do  not  intend  to  reduce  the  quota  below 
that  adopted  by  the  IWC  we  will 
consider  reassigning  unused  portions 
until  the  IWC  quota  has  been  reached. 

Another  large  group  of  comments 
concerned  the  efficiency  of  the  hunt.  The 
government,  in  cooperation  with  the 
Eskimos,  is  committed  to  employing  all 
possible  ways  to  achieving  efficiency. 
Studies  are  planned  for  completion  this 
year  to  improve  hunting  gear  and 


methods,  and  we  believe  it  is  premature 
at  this  time  to  consider  issuing 
regulations  on  this  issue  before  we  can 
review  the  results  of  our  efforts. 

The  comments  concerning  the 
efficiency  of  the  hunt  which  we  will  not 
adopt  at  this  time  include  imposition  of 
license  fees,  and  numbering  weapons. 
One  commenter  supported  license  fees 
because  the  Act  does  not  limit  the  fees 
to  commercial  operations  only,  because 
the  costs  associated  with  monitoring  the 
catch  are  as  great  with  subsistence  as 
with  commercial  catch,  and  because  a 
license  fee  would  reduce  whaling  effort. 
We  maintain  our  previous  position  that 
these  fees  are  not  appropriate  in  the 
case  of  subsistence  harv'est.  The  fact 
that  the  Act  does  not  address  different 
kinds  of  whaling  activities  is  not 
dispositive.  We  do  not  believe  it 
appropriate  to  charge  fees  for  taking 
animals  where  no  profit  is  involved, 
when  the  whales  taken  constitute  an 
important,  historic  element  of  the 
Eskimos  diet,  and  where  the  hunt  is  of 
central  importance  to  the  cultural  fabric 
of  the  community.  There  is  a  significant 
difference  between  this  kind  of  harvest 
which  involves  subsistence  and 
tradition,  and  one  which  is  conducted 
for  commercial  profit  or  for  sport.  We 
disagree  that  the  licensing  fees  would  be 
an  effective  means  of  reducing  effort.  As 
noted  above,  the  Eskimos  and  the 
government-are  committed  to  a 
cooperative  effort  to  improve  the 
efficiency  of  the  hunt.  We  believe  this 
cooperative  effort  is  more  effective  than 
imposing  a  fee  for  cultural  and 
subsistence  uses. 

Another  suggestion  is  that  each 
harpoon  and  darting  gun  dart  be 
sequentially  numbered  before  the  spring 
hunt  to  obtain  a  rough  index  of  the 
magnitude  and  efficiency  of  the  hunt 
and  to  provide  information  regarding  the 
number  of  harpoons  needed  to  kill 
individual  whales,  the  commenter 
believed  this  would  be  feasible  because 
all  weapons  come  from  one  source  in 
Pennsylvania.  We  conjecture  that  this 
commenter  envisions  a  system  in  which 
all  weapons  would  be  numbered  prior  to 
the  hunt,  and  the  difference  between 
that  total  number  and  the  number 
remaining  at  the  end  of  the  hunt  would 
reflect  and  efficiency. 

The  value  of  numbering  weapons  has 
been  extensively  examined  in  the  past 
and  found  to  be  too  full  of  obstacles  to 
be  of  merit.  While  it  is  true  that  the 
bombs  are  all  manufactured  in  one 
location,  there  is  no  single  inventory  of 
bombs.  There  are  existing  supplies  of 
bombs  and  gear  which  create  the  same 
problem  as  an  open  market.  Harpoons 
are  not  manufactured  in  one  place  and 


there  is  no  control  over  their  source. 
Moreover,  even  if  there  were  controlled 
conditions  regarding  weapons,  we  do 
not  believe  the  procedure  would  result 
in  usable  data.  Weapons  are  lost  in 
ways  other  than  insertion  into  a 
bowhead  whale.  Gear  may  be  lost 
overboard  or  used  for  other  hunting 
purposes.  In  summary,  the  difficulties 
involved  in  implementing  a  numbering 
system  outweigh  the  value  of  the 
information  collected. 

Another  commentor  suggested  harvest 
be  limited  to  immature  animals.  By 
accepting  IWC  jurisdiction  over 
bowhead  whaling,  we  have  deferred  to 
its  discretion  in  imposing  limits.  We  see 
no  reason  to  impose  such  a  restriction 
that  the  IWC  did  not  believe  necessary 
to  adopt.  Furthermore,  most  animals 
taken  are  immature  and  there  is  little  to 
be  gained  by  adding  such  a  regulation. 

Another  suggestion  was  that  the 
regulations  required  by  the 
Administrator  to  suspend  licenses  from 
whaling  captains  who  intentionally  or 
negligently  fail  to  comply  with  the 
regulations.  This  comment  was  received 
last  year  and  no  new  reasons  were  put 
forth  for  its  adoption.  We  do  not  believe 
there  is  any  reason  to  narrow  the 
Administrator's  prosecutorial  discretion 
in  this  manner. 

The  comments  have  been  taken  into 
consideration  in  developing  these 
proposed  regulations. 

Regulations  in  effect  during  1978, 1979, 
and  1980  allocated  the  available  quotas 
to  nine  whaling  villages.  There  is  no 
substantive  difference  between  the 
regulations  established  for  1980  and 
those  proposed  for  1981  through  1983 
other  than  total  quotas. 

Total  proposed  quotas  are  17  landed 
or  25  struck,  whichever  occurs  first,  for 
calendar  year  1981;  15  landed  or  22 
struck,  whichever  occurs  first,  for 
calendar  year  1982;  and  13  landed  or  18 
struck,  whichever  occurs  first,  for 
calendar  year  1983. 

Village  allocations  proposed  herein 
reflect  the  preference  of  distribution 
originally  suggested  by  the  Alaska 
Eskimo  Whaling  Commission  in  1978 
with  ratios  being  preserved  as  closely  as 
possible. 

In  order  to  assure  participation  from 
those  members  of  the  public  sector 
affected  by  the  proposed  regulation, 
NOAA  will  send  copies  of  the  proposed 
regulation  directly  to  the  Alaska  ^kimo 
Whaling  Commission,  the  village 
councils  of  Savoonga,  Cambell,  Wales, 
Kivalina,  Point  Hope,  Wainwright, 
Barrow,  Kaktovik,  and  Nuigsut,  and  U.S. 
conservation  organizations. 

Note. — ^The  Department  of  Commerce  has 
determined  that  no  environmental  impact 
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statement  needs  to  be  prepared  in  connection 
with  these  regulations.  The  National  Marine 
Fisheries  Service  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  a  regulatory  analysis 
under  Executive  Order  12044. 

A  Final  Environmental  Impact 
Statement  (FEIS),  October  1977,  a  Final 
Supplement  to  the  FEIS,  March  1979,  an 
Environmental  Assessment  of  the  1980 
regulations,  and  an  Environmental 
Assessment  of  the  1981  through  1983 
regulations  are  available  upon  request 
from  the  Information  Contact  previously 
indicated. 

1.  50  CFR  Part  230  is  proposed  to  be 
amended  by  revising  Section  230.10[b)  to 
read  as  follows: 

§  230.10  Licenses  required  to  engage  in 
whaling. 

(b)  No  permit  or  license  shall  be 
issued  except  as  provided  in  §  230.13 
and  §  §  230.70  through  230.77.  Licenses 
issued  under  §  230.73  shall  be  governed 
solely  by  the  requirements  of  §  §  230.70 
through  230.77. 

2.  50  CFR  Part  230  is  proposed  to  be 
amended  by  revising  §  §  230.70-230.77 
and  the  undesignated  center  heading  to 
read  as  follows: 

Subsistence 

Sec. 

230.70  General. 

230.71  Definitions. 

230.72  Prohibited  acts. 

230.73  Licenses. 

230.74  Quotas. 

230.75  Salvage  of  stinkers. 

230.76  Reporting  by  whaling  captains. 

230.77  Penalties. 

Authority:  Whaling  Convention  Act  (WCA 
16  U.S.C.  916a-l). 

Subsistence 

§  230.70  General. 

The  provisions  of  §§  230.70  through 
230.77  govern  subsistence  whaling  for 
bowhead  whales. 

§  230.71  Definitions. 

As  used  in  §§  230.70  through  230.77  of 
this  Part  230: 

(a)  “Assistant  Administrator"  means 
the  Assistant  Administrator  for 
Fisheries  of  the  National  Oceanic  and 
Atmospheric  Administration; 

(b)  “Bowhead”  means  a  whale  of  the 
Bering  Sea  stock  of  bowhead  whales; 

Balaena  mysticetus; 

(c)  “Calf  means  any  bowhead  which 
is  less  than  21  feet  in  length  as  measured 
from  the  point  of  the  upper  jaw  to  the 
notch  between  the  tail  Hukes; 

(d)  “Landing”  means  bringing  a 
bowhead  or  any  parts  thereof  onto  the 


ice  or  land  in  the  course  of  whaling 
operations: 

(e)  “Whaling  captain”  or  “captain” 
means  any  Indian,  Aleut,  or  Eskimo 
domiciled  in  a  whaling  village  who  is  in 
charge  of  a  vessel  and  a  whaling  crew; 

(f)  “Stinker”  means  a  dead  unclaimed 
bowhead  found  upon  a  beach,  stranded 
in  shallow  water,  or  floating  at  sea; 

(g)  "Strike”  means  hitting  a  bowhead 
with  a  harpoon,  lance,  or  explosive  dart; 

(h)  "Whaling”  means  the  hunting, 
striking,  harassing,  killing,  or  landing  of 
bowheads,  but  does  not  include  the 
salvage  or  processing  of  any  stinker; 

(i)  “Whaling  crew”  means  those 
persons  under  the  control  of  a  captain, 
who  collectively  participate  as  a  unit  in 
whaling; 

(I)  “Whaling  village”  means  any  of  the 
villages  of  Cambell,  Savoonga,  Wales, 
Kivalina,  Point  Hope,  Wainwright, 
Barrow,  Nuigsut,  and  Kaktovik  in  the 
State  of  Alaska;  and 
(k)  “Wasteful  manner”  means  a 
method  of  whaling  which  is  not  likely  to 
result  in  the  landing  of  a  struck 
bowhead  or  which  does  not  include  all 
reasonable  efforts  to  retrieve  the 
bowhead. 

§  230.72  Prohibited  acts. 

(a)  No  person  shall  engage  in  whaling 
except  a  whaling  captain  licensed 
pursuant  to  §  230.73  or  a  member  of  a 
whaling  crew  under  the  control  of  a 
captain. 

(b)  No  whaling  captain  shall  engage  in 
whaling  for  any  calf  or  any  bowhead 
whale  accompanied  by  a  calf. 

(c)  No  whaling  captain  shall  engage  in 
whaling  in  a  wasteful  manner. 

(d)  No  whaling  captain  shall  engage  in 
whaling  without  an  adequate  crew  or 
without  adequate  supplies  and 
equipment. 

(e)  No  person  may  receive  money  for 
participation  in  native  subsistence 
whaling. 

(f)  No  whaling  captain  shall  continue 
to  whale  after,  (1)  the  quota  set  forth  in 
§  230.74  for  his  village  of  domicile  is 
reached,  or  (2)  the  license  under  which 
he  is  whaling  is  suspended  as  proved  in 
§  230.73(b),  or  (3)  the  Assistant 
Administrator  has  declared  that  the 
whaling  season  is  closed  pursuant  to 

§  230.74(c). 

(g)  No  whaling  captain  shall  claim 
domicile  in  more  than  one  whaling 
village  during  any  given  calendar  year. 

(h)  No  person  may  salvage  a  stinker 
without  complying  with  the  provisions 
of  §  230.75. 

(i)  No  whaling  captain  shall  engage  in 
whaling  with  a  harpoon,  lance,  or 
explosive  dart  which  does  not  bear  a 
permanent  distinctive  mark  identifying 
the  captain  as  the  owner  thereof. 


§  230.73  Licenses. 

(a)  A  license  is  hereby  issued  to 
whaling  captains. 

(b)  The  Assistant  Administrator  may 
suspend  the  license  of  any  whaling 
captain  who  fails  to  comply  with  these 
regulations. 

§230.74  Quotas. 

(a)  During  the  calendar  year  1981,  the 
quota  for  bowheads  is  allocated  among 
whaling  villages  as  follows: 

(1)  Savoonga — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(2)  Cambell — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(3)  Wales — 1  whale  landed  or  1  struck, 
whichever  occurs  first; 

(4)  Kivalina — 1  whale  landed  or  1  struck, 
whichever  occurs  first; 

(5)  Pt.  Hope — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(6)  Wainwright — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(7)  Barrow^ — 4  whales  landed  or  7  struck, 
whichever  occurs  first; 

(8)  Kaktovik — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(9)  Nuigsut — 1  whale  landed  or  1  struck, 
whichever  occurs  first; 

(Totals) — (17)  whales  landed  or  (25)  struck. 

(b)  During  the  calendar  year  1982,  the 
initial  quota  for  bowheads  is  allocated 
as  follows: 

(1)  Savoonga — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(2)  Cambell — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(3)  Wales — 1  whale  landed  or  1  struck, 
whichever  occurs  first; 

(4)  Kivalina — 1  whale  landed  or  1  struck, 
whichever  occurs  first; 

(5)  Pt.  Hope — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

,  (6)  Wainwright — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(7)  Barrow — 4  whales  landed  or  6  struck, 
whichever  occurs  first; 

(8)  Kaktovik — 1  whale  landed  or  2  struck, 
whichever  occurs  first; 

(9)  Nuigsut — 0  whales  landed  or  0  struck; 
(Totals) — (15)  whales  landed  or  (22)  struck. 

(c)  During  the  calendar  year  1983,  the 
initial  quota  for  bowheads  is  allocated 
as  follows: 

(1)  Savoonga — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(2)  Cambell — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(3)  Wales — ^1  whale  landed  or  1  struck, 
whichever  occurs  First; 

(4)  Kivalina — 0  whales  landed  or  0  struck; 

(5)  Pt.  Hope — 2  whales  landed  or  3  struck, 
whichever  occurs  first; 

(6)  Wainwright — 1  whale  landed  or  1  struck, 
whichever  occurs  first; 

(7)  Barrow— 4  whales  landed  or  6  struck, 
whichever  occurs  first; 

(8)  Kaktovik — 1  whale  landed  or  1  struck, 
whichever  occurs  first; 

(9)  Nuiqsut — 0  whales  landed  or  0  struck; 
(Totals) — (13)  Whales  landed  or  (18)  struck. 
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(d)  If,  for  any  reason,  the  landing  or 
struck  quota  for  whaling  villages  is  not 
reached  in  any  given  year,  the  unused 
part  of  the  quota  may  be  reassigned  to 
succeeding  years  to  the  extent  that  the 
total  bowheads  permitted  to  be  landed 
or  struck  in  1982  or  1983  shall  not 
exceed  those  prescribed  for  1981  (17 
landed  or  25  struck,  whichever  occurs 
first)  and  that  the  3-year  total  will  not 
exceed  45  bowheads  landed  or  65 
bowheads  struck. 

(e)  When  the  number  of  bowheads 
struck  or  landed  by  whaling  captains  - 
domiciled  in  a  whaling  village  as  set 
forth  in  paragraphs  (a),  (b),  and  (c)  of  ' 
this  Section,  whaling  by  all  captains 
domiciled  in  that  whaling  village  shall 
cease.  All  license  holders  shall  be 
notified  promptly  by  the  Assistant 
Administrator  for  Fisheries  using  all 
reasonable  means  of  communication. 
Licenses  held  by  whaling  captains 
domiciled  in  a  whaling  village  which  has 
reached  its  quota  shall  not  be  valid  for 
the  remainder  of  the  calendar  year  after 
the  quota  for  that  whaling  village  has 
been  reached. 

(f)  The  Assistant  Administrator  for 
Fisheries  shall  monitor  the  bowhead 
whale  hunt  and  keep  tally  of  the  number 
of  bowheads  landed  and  struck.  When 
the  number  of  bowhead  whales  landed 
or  struck  reaches  the  sum  total  of  the 
village  allocations  set  forth  in 

§  230.74(a),  (b),  or  (c)  for  the  appropriate 
calendar  year,  the  Assistant 
Administrator  for  Fisheries  may  declare 
that  the  whaling  season  is  closed  and 
there  shall  be  no  further  whaling  during 
that  calendar  year.  Closure  shall 
become  effctive  upon  receipt  by  the 
Federal  Register  of  notice  by  the 
Assistant  Administrator  for  Fisheries 
that  the  season  has  been  closed 
pursuant  to  this  regulation. 

(g)  If  for  any  reason  the  landing  or 
struck  quota  for  whaling  villages  is  not 
reached,  the  part  of  the  quota  which 
remains  may  be  reassinged  by  the 
Assistant  Administrator  to  a  second 
whaling  village  for  the  same  calendar 
year:  Provided,  that  if  any  other  whaling 
village  has  exceeded  its  quota,  the 
Assistant  Administrator  shall  not 
reassign  the  quota  if  he  determines  that 
it  is  likely  to  result  in  the  total  number 
of  whales  landed  or  struck  exceeding  17 
landed  or  25  struck,  whichever  occurs 
Hrst  and  that  the  3-year  total  will  not 
exceed  45  landed  or  65  struck.  In  making 
such  reassignment,  the  Assistant 
Administrator  shall  consult  with 
representatives  of  as  many  whaling 
villages  as  time  reasonably  permits. 

§  230.75  Salvage  of  stinkers. 

(a)  Any  person  salyaging  a  stinker 
shall  submit  to  the  Assistant 


Administrator  or  his  representative  an 
oral  or  written  report  describing  the 
circumstances  of  the  salvage  within  12 
hours  of  such  salvage.  He  shall  provide 
promptly  to  the  Assistant  Administrator 
or  his  representative  each  harpoon, 
lance,  or  explosive  dart  found  in  or 
attached  to  the  stinker.  The  device  shall 
be  returned  to  the  owner  thereof 
promptly  unless  it  is  retained  as 
evidence  of  a  possible  violation. 

(b)  There  shall  be  a  rebuttable 
presumption  that  a  stinker  has  been 
struck  by  the  captain  whose  mark 
appears  on  the  harpoon,  lance,  or 
explosive  dart  found  in  or  attached 
thereto,  and,  if  no  strike  has  been 
reported  by  such  captain,  such  strike 
shall  be  deemed  to  have  occurred  at  the 
time  of  recovery  of  the  device. 

§  230.76  Reporting  by  whaling  captains. 

(a)  A  representative  of  the  Assistant 
Administrator  may  request  each 
whaling  captain  licensed  pursuant  to 

§  230.73  to  provide  written  statement  of 
his  name  and  village  of  domicile  and  a 
description  of  the  distinctive  marking  to 
be  placed  on  each  harpoon,  lance,  and 
explosive  dart.  Representatives  of  the 
Assistant  Administrator  may  provide 
each  captain  with  a  form  approved  by 
the  Assistant  Administrator  to  facilitate 
reporting  under  this  paragraph. 

(b)  Each  whaling  captin  shall  provide 
to  appropriate  representatives,  on 
request,  an  oral  or  written  report  of 
whaling  activities  including  but  not 
limited  to  the  striking,  attempted 
striking,  or  landing  of  a  bowhead  whale 
and,  where  possible,  specimens  from 
landed  whales.  The  Assistant 
Administrator  is  authorized  to  provide 
technoligical  assistance  to  facilitate 
prompt  reporting  and  collection  of 
specimens  from  landed  whales, 
including  but  not  limited  to  ovaries,  ear 
plugs,  and  baleen  plates.  The  report 
shall  include  at  least  the  following 
information: 

(1)  The  number,  dates,  and  locations 
of  every  strike,  attempted  strike,  or 
landing; 

(2)  The  length  (as  measured  from  the 
point  of  the  upper  jaw  to  the  notch 
between  the  tail  flukes),  the  extreme 
width  of  the  flukes,  and  the  sex  of  the 
bowhead(s)  landed; 

(3)  The  length  and  sex  of  a  fetus,  if 
present,  in  a  landed  bowhead  whale; 

(4)  An  explanation  of  circumstances 
associated  with  the  striking  or 
attempted  striking  of  any  bowhead 
whale  not  landed;  and 

(5)  The  number  of  bowhead  whales 
sighted  by  the  whaling  captain  or  any 
member  of  the  whaling  crew. 


§  230.77  Penalties. 

Any  person  who  whales  in 
contravention  of  these  regulations,  or 
violates  any  other  provision  of  the 
Whaling  Convention  Act  shall  be 
subject  to  the  penalties  set  forth  in  16 
U.S.C.  916e  and  916f,  and  any  other 
penalties  provided  by  law. 

Dated:  December  29, 1980. 

William  Stevenson, 

Deputy  Administrator  for  Fisheries,  National 
Marine  Fisheries  Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Determining  Eligibility  for  Free  and 
Reduced  Price  Meals  and  Free  Milk  in 
Schools;  Income  Poverty  Guidelines 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice. 

summary:  The  Department  announces 
new  guidelines  to  be  used  by  schools 
participating  in  the  National  School 
Lunch,  School  Breakfast,  and  the  Special 
Milk  Programs,  and  commodity  only 
schools  in  determining  a  child's 
eligibility  for  free  and  reduced  price 
meals  and  free  milk  for  the  remainder  of 
this  fiscal  year  (through  September  30, 
1981).  These  new  guidelines  differ  from 
previous  guidelines  in  three  ways:  (1) 
they  are  based  on  Office  of  Management 
and  Budget  guidelines  that  are  not 
adjusted  by  the  Department;  (2)  they 
remove  the  hardship  provisions;  and  (3) 
in  place  of  the  hardship  provisions,  they 
include  a  standard  deduction.  The 
Department  is  required  by  Public  Law 
96-499  to  make  these  changes  in  the 
guidelines.  These  changes  will  affect  the 
eligibility  of  some  children  for  6*00  and 
reduced  price  meals  and  free  milk. 

EFFECTIVE  DATE:  January  1, 1981. 

IMPLEMENTATION  DATE:  See  dates  in 
Supplementary  Information  below  and 
in  Emergency  Final  Rules  published  in 
the  Rules  and  Regulations  Section  of 
today’s  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  C.  Garnett,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
School  Programs  Division,  USDA,  FNS, 
Washington,  D.C.  20250,  (202)  447-9069. 
The  Impact  Analysis  Statement  is 
available  from  Mr.  Garnett. 


SUPPLEMENTARY  INFORMATION: 

Classification 

This  notice  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandiun  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  as  “not  significant’’. 

Background 

The  Department  requires  schools  that 
charge  for  meals  and  mik  separately 
from  other  fees  to  serve  free  meals  and, 
at  the  option  of  the  School  Food 
Authority,  free  milk  to  all  children  from 
any  family  whose  income  is  at  or  below 
125  percent  of  the  income  level  specified 
by  the  Department  for  that  family’s  size. 
The  Department  also  requires  schools 
that  charge  for  meals  separately  from 
other  fees  to  serve  reduced  price  meals 
to  all  children  from  any  family  whose 
income  is  more  than  125  percent  of  the 
income  level  specified  by  the 
Department  for  that  family’s  size  but  at 
or  below  195  percent  of  that  income 
level. 

Definition  of  Income 

There  is  no  change  in  the  definition  of 
income.  “Income”,  as  the  term  is  used  in 
this  notice,  is  similar  to  that  defined  in 
the  Bureau  of  the  Census  report, 
“Characteristics  of  the  Low-Income 
Population:  1971,”  Current  Population 
Reports,  series  P-60,  No.  86,  December 
1972.  “Income”  means  income  before 
deductions  for  income  taxes,  employees’ 
socila  security  taxes,  insurance 
premiums,  bonds,  etc.  It  includes  the 
following:  (1)  Monetary  compensation 
for  services,  including  wages,  salary, 
commissions,  or  fees;  (2)  net  income 
from  nonfarm  self-employment;  (3)  net 
income  from  farm  self-employment;  (4) 
social  security;  (5)  dividends  or  interest 
on  savings  or  bonds,  income  from 
estates  or  trusts,  or  net  rental  income; 

(6)  public  assistance  or  welfare 
payments;  (7)  unemployment 
compensations;  (8)  Government  civilian 
employee,  or  military  retirement,  or 
pensions  or  veterans’  payments;  (9) 
private  pensions  or  annuities;  (10) 
alimony  or  child  support  payments;  (11) 
regular  contributions  from  persons  not 
living  in  the  household;  (12)  net 
royalties;  and  (13)  other  cash  income. 
Other  cash  income  would  include  cash 
amounts  received  or  withdrawn  from 
any  source  including  savings, 
investments,  trust  accounts,  and  other 


resources  which  would  be  available  to 
pay  the  price  of  a  child’s  meal. 

“Income”,  as  the  term  is  used  in  this 
notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
program  which  are  excluded  from 
consideration  as  income  by  any 
legislative  prohibition,  for  example, 
income  received  by  volunteers  for 
services  performed  in  the  National 
Older  Americans  Volunteer  Program  as 
stipulated  in  the  Domestic  Volunteer 
Service  Acts  of  1973,  Pub,  L.  93-113, 

Title  IV,  c  418  (87  Stat.  413, 42  U.S.C. 
5058).  Furthermore,  the  value  of 
assistance  to  children  or  their  families 
shall  not  be  considered  as  income  if 
prohibited  by  the  authorizing  legislation, 
e.g.,  the  National  School  Limch  Act,  the 
Child  Nutrition  Act  of  1966,  and  the 
Food  Stamp  Act  of  1964. 

In  applying  guidelines,  a  School  Food 
Authority  may  consider  both  the  income 
of  the  family  during  the  past  12  months 
and  the  family’s  current  rate  of  income 
to  determine  which  is  the  better 
indicator  of  the  need  for  free  and 
reduced  price  meals  and  free  milk. 
However,  if  one  or  more  of  a  child’s 
parents  or  guardians  become 
unemployed  and  the  family’s  income 
drops  due  to  this  unemployment  so  that 
the  child  should  be  eligible  for  free  or 
reduced  price  meals  and  free  milk, 
during  the  period  of  unemployment  the 
School  Food  Authority  shall  provide  that 
child  with  the  type  of  meal  for  which  the 
child  is  eligible. 

Elimination  of  Secretary’s  Adjustment 
of  Office  of  Management  and  Budget 
Guidelines 

Section  11(b)(1)  of  the  National  School 
Lunch  Act  requires  the  Secretary  to 
issue  income  poverty  guidelines  based 
on  the  nonfarm  income  poverty 
guidelines  issued  by  the  Office  of 
Management  and  Budget  (0MB) 
adjusted  to  reflect  changes  in  the 
Consumer  Price  Index  between  the 
previous  calendar  year  and  March  of  the 
calendar  in  which  the  Secretary’s 
guidelines  would  become  effective.  The 
Department  generally  issues  the 
guidelines  to  be  effective  July  1.  Thus 
the  guidelines,  when  effective,  are  only 
three  months  behind  changes  in  prices. 
Public  Law  96-499,  which  became  law 
on  December  5, 1980,  deletes  this 
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adjustment  for  the  remainder  of  fiscal 
year  1981.  Therefore,  the  guidelines 
contained  in  the  notice  reflect  the 
average  of  the  Consumer  Price  Index  for 
1980  without  the  above  described 
adjustment. 

Replacement  of  Hardship  Provisions 
with  Standard  Deduction 

In  the  past,  the  Department  allowed  a 
family  to  deduct  from  its  stated  income 
the  cost  of  certain  “hardship"  conditions 
that  could  not  be  reasonably  anticipated 
or  controlled  by  the  household.  The 
hardship  conditions  were:  (1)  unusually 
high  medical  expenses;  (2)  shelter  costs 
in  excess  of  30  percent  of  income;  (3) 
special  education  expenses  due  to  the 
mental  or  physical  condition  of  a  child; 
and  (4)  disaster  or  casualty  losses. 

Pub.  L.  96-499  deletes  these  hardship 
conditions  for  the  remainder  of  fiscal 
year  1981.  In  their  place,  the  law 
establishes  a  standard  deduction  for  all 
families.  The  standard  deduction  is  the 
same  amount  for  all  States  except 
Hawaii,  Alaska,  and  Guam.  The 
standard  deduction  is  adjusted  to  reflect 
the  higher  cost  of  living  in  those  States 
and  in  Guam.  The  Department  has 
included  all  appropriate  standard 
deductions  in  the  attached  guidelines. 


Implementation 

Requirements  for  implementation  of 
these  new  guidelines  are  set  forth  in  the 
amendments  made  to  7  CFR  245.3 
appearing  in  today’s  Rules  and 
Regulations  Section  of  the  Federal 
Register.  These  changes  in  the  Income 
guidelines  will  expire  on  September  30, 
1981. 

No  School  Food  Authority  is  required 
to  amend  its  free  and  reduced  price 
policy  statement  as  a  result  of  this 
notice. 

The  new  guidelines  are  also  intended 
to  apply  to  independent  centers  and 
sponsoring  organizations  of  centers 
which  participate  in  the  Child  Care  Food 
Program  (7  CFR  Part  226)  or  Special  Milk 
Program  (7  CFR  Part  215).  The 
Department  will  shortly  issue  a  separate 
notice  that  will  apply  die  new  guidelines 
to  these  institutions. 

New  Guidelines 

The  following  are  the  new  income 
poverty  guidelines  to  be  elective  until 
September  30, 1981.  These  guidelines 
include  the  standard  deduction  which 
replaces  all  hardship  deductions. 


Income  Poverty  Guidelnes.— feO.  1,  1981— Sept  30,  1981 


(48  States,  District  of  Colunibia.  Territories  ExduiSng  Gtiam] 


Family  size 

Poverty  level 

125  percent  of  poverty 

195  percent  Of  poverty 

Year 

Month 

Week 

Year 

Momh 

Week 

Year 

Month 

Week 

1 . 

$4,750 

$396 

$91 

$5,700 

$475 

$110 

$8,350 

$696 

$161 

2 . . 

. . 

5,970 

498 

115 

7220 

602 

139 

10,730 

894 

206 

3 . 

_ 

7,190 

599 

138 

8,750 

729 

168 

13,110 

1,093 

252 

4 . . . 

8,410 

701 

162 

10270 

856 

196 

15,490 

1291 

296 

5  . . . . 

9,630 

803 

185 

11200 

963 

227 

17270 

1,489 

344 

6 . . 

10,850 

904 

209 

13,320 

1,110 

256 

20250 

1,688 

389 

7..... . 

. 

12,070 

1,006 

232 

14,850 

1236 

286 

22,620 

1,685 

435 

8 . . 

_ 

13290 

1,108 

256 

16,370 

1,364 

315 

25,000 

2,063 

481 

For  each  additional 
member  add . 

fatrSy 

1,220 

102 

23 

1,530 

128 

29 

2,380 

196 

46 

ALASKA 

1 . . . 

_ 

3,960 

497 

115 

7,150 

596 

138 

10,480 

873 

202 

2 . 

7,480 

623 

144 

9,050 

754 

174 

13,450 

1,121 

259 

3 _ _ 

_ 

9,000 

750 

173 

10,950 

913 

211 

16,410 

1,368 

316 

4 . . 

. 

10,520 

877 

202 

12,850 

1,071 

247 

10,370 

1,614 

373 

5 . . 

12,040 

1,003 

232 

14,750 

1,229 

284 

22,340 

1,862 

430 

6.... _ _ 

_ 

13,560 

1,130 

261 

16,650 

1,388 

320 

25200 

2,106 

487 

7 _ 

. 

15,080 

1257 

290 

18,550 

1,546 

357 

28270 

2,356 

544 

A 

_ _ 

16,600 

1,383 

319 

20,450 

1,704 

393 

31230 

2603 

601 

For  each  addttional 
meniMradd . 

family 

1,520 

127 

29 

1,900 

158 

37 

2260 

247 

57 

HAWAN  AND  GUAM 

1 . 

5,450 

454 

105 

6,540 

545 

126 

9,600 

800 

185 

2 . 

. . 

6,650 

571 

132 

8290 

891 

159 

12230 

1,020 

237 

3 . 

82S0 

668 

159 

10,040 

837 

199 

15,060 

1255 

290 

4 . 

........... 

9,650 

804 

186 

11,790 

963 

227 

17,790 

1,483 

342 

5 _ 

11,050 

921 

213 

13,540 

11,128 

260 

20,520 

1,710 

395 

6 _ 

12,450 

1,038 

239 

15290 

1274 

294 

23250 

1,938 

447 

7 _ _ 

13,850 

1,154 

266 

17,040 

1,420 

328 

25,960 

2165 

500 

8 _ 

........... 

152S0 

1271 

293 

18,790 

1,566 

361 

26,710 

2393 

552 

For  each  addHional 
member  add . 

family 

1,400 

117 

27 

1,750 

146 

34 

2,730 

226 

53 

National  Average  Minimum  Value  of 
Donated  Foods  for  the  Period  January 

1. 1981,  through  June  30, 1981 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice  of  reduction  in  level  of 
commodity  assistance. 

summary:  This  notice  announces  a 
reduction  in  the  level  of  assistance  per 
lunch  under  the  National  School  Lun(di 
Program,  and  per  lunch  and  supper 
under  the  Child  Care  Food  Pn^am,  for 
the  period  January  1, 1981  through  June  ^ 

30. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gwena  Kay  Hbbits,  Chief,  Program 
Monitoring  and  Policy  Development 
Branch,  Food  Distribution  Division, 

Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-8386. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sections  6(e)  and  17(h)  of  the  National 
S(diool  Lunch  Act,  as  amended,  and  the 
regulations  governing  the  Food 
Distribution  Program  (7  CFR  Part  250) 
and  Cash  in  Lieu  of  Commodities  (7  CFR 
Part  240),  notice  was  given  in  the 
Federal  Register  of  Friday.  August  15. 

1980  (45  FR  54386)  that  the  national 
average  minimum  value  of  donated 
foods,  or  cash  in  lieu  thereof,  per  lunch 
under  the  National  School  Lunch 
Program  (7  CFR  Part  210)  and  per  luncdi 
and  supper  under  the  Chdd  C^  Food 
Program  (7  CFR  Part  226),  was  to  be 
15.50  cents  for  the  period  July  1, 1980 
through  June  30, 1981.  This  value  was 
derived  at  by  applying  the  annual 
percentage  ^ange  in  a  three-month 
simple  average  value  of  the  Price  Index 
Used  in  Schcmls  and  Institutions  for 
March,  April  and  May  of  1980  (from 
230.9  in  1979  to  228.5  in  1980).  The  Index, 
prescribed  in  section  5(b)  of  Pub.  L  96- 
627,  is  computed  using  five  major  food 
components  in  the  Bureau  of  Labor 
Statistics’  Producer  Price  Index  (cereal 
and  bakery  products,  meats,  poultry, 
and  fish,  dairy  products,  processed  fruits 
and  vegetables,  €uid  fats  and  oils).  Each 
component  is  weighted  using  the  same 
relative  weight  as  determine  by  the 
Bureau  of  Labor  Statistics. 

Section  202(a)  of  Pub.  L.  96-499, 
enacted  December  5. 1980,  provides  that 
for  the  fiscal  year  ending  September  30. 
1981,  the  mandated  level  of  commodity 
assistance  under  section  6(e)  of  the 
National  School  Lunch  Act  shall  be 


Note.— Oo  not  alow  hardship  deductions  from  the  above  income  poverty  guideines.  The  starvlard  deduction  has  bean 
included  in  al  of  the  above  income  levels. 
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reduced  by  2  cents  after  the  required 
adjustment  per  Index  changes  has  been 
made.  This  reduction  shall  become 
effective  on  January  1, 1981.  Thus,  the 
level  of  assistance  for  the  period  July  1, 
1980,  through  December  31, 1980  remains 
at  15.50  cents  per  meal.  For  the  period 
January  1, 1981  through  June  30, 1981,  the 
2-cent  reduction  will  be  applied  to  the 
15.50  cent  rate  of  assistance,  making  the 
new  level  13.50  cents  per  meal.  Because 
the  level  of  assistance  required  under 
section  6(e}  is  determined  on  a  school- 
year  basis,  a  new  level  of  assistance 
will  take  effect  on  July  1, 1981  on  the 
basis  of  1980-1981  changes  in  the  Price 
Index  for  Schools  and  Institutions,  and 
the  2-cent  reduction  will  be  applied  to 
that  rate  from  July  1, 1981  through 
September  30, 1981. 

(Sec.  202,  Pub.  L.  96-499,  95  Stat.  2599.) 
(Catalog  of  Federal  Domestic  Assistance  Nos. 
10.555  and  10.558) 

Effective  Date:  This  notice  is  effective 
as  of  January  1, 1981. 

Dated:  january  8, 1981. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

[FR  Doc.  81-1303  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  3410-30-M 

Forest  Service 

Mill  Creek  Wilderness  Study  Area, 
Jefferson  National  Forest,  Giles 
County,  Va.;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

Pursuant  to  Section  102(2]  (c)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190),  the  Forest  Service, 
Department  of  Agriculture,  will  prepare 
an  environmental  impact  statement  for 
determining  the  suitability  or 
nonsuitability  of  the  Mill  Creek 
Wilderness  Study  Area  for  preservation 
as  wilderness. 

Preparation  of  an  environmental 
impact  statement  is  a  required  part  of 
the  process  in  determining  the  suitability 
of  Congressionally-designated 
Wilderness  Study  Areas.  The  Mill  Creek 
Wilderness  Study  Area  was  so 
designated  by  Congress  in  the  Eastern 
Wilderness  Act  of  1975  (Pub.  L.  93-622). 
The  Study  Area  encompasses 
approximately  4,000  acres  on  the 
Blacksburg  Ranger  District,  Jefferson 
National  Forest,  Southern  Region. 

A  range  of  alternatives  for  the  area 
will  be  considered.  One  of  them  will  be 
a  no-action  (no  change]  alternative 
which  will  be  to  continue  present 
management  of  the  area.  Other 
alternatives  will  consider  different 
management  options  for  portions  of  the 


area — ranging  from  a  non-wilderness  to 
a  wilderness  classification. 

The  draft  environmental  impact 
statement  will  incorporate  input  from 
local,  state  and  Federal  agencies  that 
have  an  interest  in  the  area  or  specific 
knowledge  that  will  be  useful  in  the 
study  process.  University  personnel  with 
expertise  in  specific  fields  will  be 
consulted. 

Public  input  from  citizen  workshops 
and  RARE  II  hearings  that  were  held  to 
discuss  wilderness  study  areas  will  be 
included  in  the  study,  as  will  comments 
from  interested  individuals  or 
organizations. 

A  public  hearing  on  the  draft 
environmental  impact  statement  and  the 
suitability  of  the  Study  Area  for 
preservation  as  wilderness  will  be  held 
in  the  Summer  of  1981.  Adequate  notice 
of  the  hearing  will  be  published  in  local 
newspapers  prior  to  the  hearing.  At 
least  30  days  before  the  date  of  the 
hearing,  the  Governor  of  Virginia,  the 
governing  board  of  Giles  County,  and 
Federal  departments  and  agencies 
concerned  with  the  area  will  be  invited 
to  submit  their  views  on  the  proposed 
action  at  the  hearing  or  by  no  later  than 
30  days  following  the  date  of  the 
hearing.  The  draft  environmental  impact 
statement  should  be  available  for  public 
review  in  the  Summer  of  1981,  with  a  3- 
month  review  period.  The  final 
environmental  impact  statement  is 
scheduled  for  filing  by  December  1981. 

R.  Max  Peterson,  Chief  of  the  Forest 
Service,  is  the  official  responsible  for 
the  environmental  impact  statement. 

The  Secretary  of  Agriculture  will  make 
his  recommendation  based  on  this 
analysis.  Written  comments  and 
suggestions  concerning  this  notice  of 
intent  or  the  proposal  should  be  sent  to 
Forest  Supervisor,  Jefferson  National 
Forest,  210  Franklin  Road,  Roanoke, 
Virginia  24001,  by  February  15, 1981. 

For  further  information  about  the 
proposal  or  the  environmental  impact 
statement  or  other  documents  relevant 
to  the  proposal,  contact:  Charles 
Blankenship,  Jefferson  National  Forest, 
210  Franklin  Road,  Roanoke,  Virginia 
24001  (Phone  703-982-6270). 

Dated:  January  6, 1981. 

).  Lamar  Beasley, 

Acting  Chief,  Forest  Service. 

(FR  Doc.  81-1346  Filed  1-15-81;  8:45  am) 

BILUNO  CODE  3410-11-M 


Mountain  Lake  Wilderness  Study  Area, 
Jefferson  National  Forest,  Craig  and 
Giles  Counties,  Va.,  Monroe  County,  W. 
Va.;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

Pursuant  to  Section  102(2](c)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190),  the  Forest  Service, 
Department  of  Agriculture,  will  prepare 
an  environmental  impact  statement  for 
determining  the  suitability  or 
nonsuitability  of  the  Mountain  Lake 
Wilderness  Study  Area  for  preservation 
as  wilderness. 

Preparation  of  an  environmental 
impact  statement  is  a  required  part  of 
the  process  in  determining  the  suitability 
of  Congressionally-designated 
Wilderness  Study  Areas.  The  Mountain 
Lake  Wilderness  Study  Area  was  so 
designated  by  Congress  in  the  Eastern 
Wilderness  Act  of  1975  (Pub.  L.  93-622). 
The  Act  identified  the  Study  Area  as 
encompassing  8,400  acres.  Corrected 
acreage,  according  to  resource  data,  is 
11,827  acres.  There  are  1,543  acres  in  the 
Study  Area  classified  as  the  Mountain 
Lake  Scenic  Area,  which  was 
established  in  1960  by  the  Regional 
Forester,  Southern  Region  under  the 
authority  of  Regulation  U-3  to  protect 
and  maintain  the  scenic  resource.  The 
Study  Area  is  located  on  the  Blacksburg 
Ranger  District,  Jefferson  National 
Forest,  Southern  Region. 

A  range  or  alternatives  for  the  area 
will  be  considered.  One  of  them  will  be 
a  non-action  (no  change]  alternative 
which  will  be  to  continue  present 
management  of  the  area.  Other 
alternatives  will  consider  different 
management  options  for  portions  of  the 
area — ranging  from  a  non-wilderness  to 
a  wilderness  classification. 

The  draft  environmental  impact 
statement  will  incorporate  input  from 
local,  state  and  Federal  agencies  that 
have  an  interest  in  the  area  or  specific 
knowledge  that  will  be  useful  in  the 
study  process.  University  personnel  with 
expertise  in  specific  fields  will  be 
consulted.  Public  input  from  citizen 
workshops  and  RARE  II  hearings  that 
were  held  to  discuss  wilderness  study 
areas  will  be  included  in  the  study,  as 
will  comments  from  interested 
individuals  or  organizations. 

A  public  hearing  on  the  draft 
environmental  impact  statement  and  the 
suitability  of  the  Study  Area  for 
preservation  as  wilderness  will  be  held 
in  the  Summer  of  1981.  Adequate  notice 
of  the  hearing  will  be  published  in  local 
newspapers  prior  to  the  hearing.  At 
least  30  days  before  the  date  of  the 
hearing,  the  Governor  of  Virginia  and 
West  Virginia,  the  governing  boards  of 
Giles,  Craig  and  Monroe  Counties,  and 
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Federal  departments  and  agencies 
concerned  with  the  areas  will  be  invited 
to  submit  their  reviews  on  the  proposed 
action  at  the  hearing  or  by  not  later  than 
30  days  following  the  date  of  the 
hearing.  The  draft  environmental  impact 
statement  should  be  available  for  public 
review  by  July  1981  with  a  3-month 
review  period.  The  final  environmental 
impact  statement  is  scheduled  for  hling 
by  December  1981. 

R.  Max  Peterson,  Chief  of  the  Forest 
Service,  is  the  official  responsible  for 
the  environmental  impact  statement. 

The  Secretary  of  Agriculture  will  make 
his  recommendation  based  on  this 
analysis.  Written  comments  and 
suggestions  concerning  this  notice  of 
intent  or  the  proposal  should  be  sent  to 
Forest  Supervisor,  Jefferson  National 
Forest,  210  Franklin  Road,  Roanoke. 
Virginia  24001,  by  February  15, 1981. 

For  further  information  about  the 
proposal  or  the  environmental  impact 
statement,  or  other  documents  relevant 
to  the  proposal,  contact:  Charles 
Blankenship,  Jefferson  National  Forest, 
210  Franklin  Road,  Roanoke,  Virginia 
24001  (phone  703-982-6270). 

Dated:  January  6, 1981. 

|.  Lamar  Beasley, 

Acting  Chief,  Forest  Service. 

[FR  Doc.  81-1347  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  3410-1 1-M 


Rural  Electrification  Administration 

Central  Power  Electric  Cooperative; 
Finding  of  No  Significant  Impact 

Notice  is  hereby  given  that  the  Rural 
Electrification  Achninistration  (REA)  has 
made  a  Finding  of  No  Significant  Impact 
which  concludes  that  there  is  no  need 
for  REA  to  prepare  an  environmental 
impact  statement  in  coimection  with 
construction  by  Central  Power 
Cooperative  (Central),  of  Minot,  North 
Dakota,  of  approximately  51.2  km  (32 
miles)  of  115  kV  transmission  line  and 
an  associated  115/69  kV  transmission 
substation  to  be  financed  with  REA  loan 
funds. 

The  plaimed  115  kV  transmission  line 
will  be  built  between  the  Department  of 
Energy’s  Leeds  Substation  located  in 
Benson  County,  North  Dakota,  and  the 
proposed  Agate  115/69kV  transmission 
substation  to  be  located  in  Towner 
County,  North  Dakota.  Central  has 
prepared  a  Borrower's  Environmental 
Report  (BER)  concerning  the  proposed 
project.  REA  has  reviewed  the  BER  and 
determined  that  it  represents  an 
accurate  assessment  of  the 
environmental  impact  of  the  project. 
REA  has  prepared  an  Environmental 


Assessment  concerning  the  proposed 
project  and  its  impacts. 

'Du'eatened  and  endangered  species, 
important  farmland,  archaeological  and 
historic  sites,  wetlands,  flood  plains  and 
potential  impacts  of  the  project  are 
adequately  considered  in  the  BER. 

REA’s  independent  evaluation  of  the 
proposed  project  leads  it  to  conclude 
that  its  proposed  financial  assistance  for 
this  project  does  not  represent  a  major 
Federal  action  that  will  significantly 
affect  the  qualify  of  the  human 
environment. 

Based  on  this  independent  evaluation 
and  a  review  of  Central’s  BER,  a  Finding 
of  No  Significant  Impact  was  reached  in 
accordance  with  Section  IV .B  and  IV.D.l 
of  REA  Bulletin  20-21:320-21,  Part  I. 

Various  alternatives  to  the  proposed 
transmission  line  and  substation  were 
reviewed  by  Central  and  REA.  The 
alternatives  included  no  action,  energy 
conservation,  alternative  line  routes  and 
an  alternative  line.  After  reviewing 
these  alternatives,  REA  determined  that 
the  proposed  115  kV  transmission  line 
and  associated  substation  is  the  best 
alternative  for  providing  power  to 
existing  and  future  Central  loads  within 
the  area. 

Copies  of  REA's  Finding  of  No 
Significant  Impact  and  Central’s  BER 
may  be  reviewed  in  the  office  of  the 
Director.  Power  Supply  Division,  Room 
5829,  South  Agriculture  Building,  Rural 
Electrification  Administration, 
Washington,  D.C.  20250  and  at  the  office 
of  the  cooperative.  Central  Power 
Electric  Cooperative,  P.O.  Box  1576, 
Minot,  North  Dakota  58701. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — ^Rurai  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  9th  day  of 
January  1981. 

Robert  W.  Feragen, 

Administrator. 

(FR  Doc.  81-1689  Filed  1-15-81;  a-45  am] 

BILLING  CODE  3410-1S-H 


Deseret  Generation  and  Transmission 
Cooperative;  Draft  Environmentai 
impact  Statement  and  Notice  of  Pubiic 
Hearing 

Notice  is  hereby  given  that  the  Bureau 
of  Land  Management  (BLM)  and  the 
Rural  Electrification  Administration 
(REA)  have  jointly  prepared  a  Draft 
Enviroiunental  Impact  Statement  (DEIS) 
in  accordance  with  Section  102(2)(c)  of 
the  National  Enviromental  Policy  Act  of 
1969.  This  action  is  in  coimection  with 
an  anticipated  request  for  an  REA  loan 
guarantee  commitment  fiom  Deseret 
Generation  and  Transmission 


Cooperative  (Deseret),  P.O.  Box  BB, 
Sandy,  Utah  84070.  The  anticipated 
financial  assistance  would  allow 
Deseret  to  secure  funds  for  the 
contruction  of  the  proposed  two  unit 
(800  MW)  coal-fired  steam  electric 
Moon  Lake  Generating  Station, 

Deserado  Mine  and  associated 
transmission  facilities.  Deseret  proposes 
to  locate  the  generating  station  in 
Uintah  County,  Utah.  The  Deserado 
Mine  will  be  located  in  Rio  Blanco 
County,  Colorado. 

Additional  information  may  be 
obtained  from  REA  throu^  requests 
submitted  to  Mr.  Frank  W.  Bennett, 
Director,  Power  Supply  Division.  Rural 
Electrification  Administration,  U.S. 
Department  of  Agriculture,  12th  and 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20250,  (202)  447-6183.  Comments 
are  invited  from  the  public  and 
particularly  from  State  and  local 
agencies  which  are  authorized  to 
develop  and  enforce  environmental 
standards,  and  from  Federal  agencies 
having  jurisdiction  by  law  or  special 
expertise  with  respect  to  any 
environmental  impact,  from  which 
comments  have  not  been  requested 
specifically. 

Copies  of  the  BLM-REA  DEIS  are 
being  sent  to  various  Federal,  state  and 
local  agencies,  as  outlined  in  the  Council 
on  Environmental  Quality  Regulations. 
Copies  are  available  upon  request  to  the 
Utah  State  Office,  Bureau  of  Land 
Management,  136  East  South  Temple, 
Salt  Lake  City,  Utah  84111.  The  DEIS 
may  be  examined  during  regular 
business  hours  at  the  offices  of  REA  in 
the  South  Agriculhue  Building.  Room 
5831, 12th  And  Independence  Avenue. 
S.W.,  Washington,  D.C.  20250,  at  the 
BLM  Washington  Office  fWO-332).  18th 
and  C  Streets  N.W.,  Washington,  D.C. 
20240,  at  BLM  State  and  District  Offices 
in  Colorado  and  Utah,  at  Deseret’s 
address,  8722  South  300  West,  Sandy. 
Utah  89070  and  at  public  libraries  in 
appropriate  towns  in  the  affected 
counties. 

All  comments  concerning  the 
environmental  impact  of  the  proposed 
project  should  be  addressed  to:  State 
Director  (U910),  Utah  State  Office, 
Bureau  of  Land  Management,  136  East 
South  Temple,  Salt  Lake  City,  Utah 
84111.  Comments  must  be  received 
within  forty-five  (45)  days  from  the  date 
the  Environment^  I^tection  Agency 
(EPA)  announces  availability  of  the 
document  in  accordance  with  40  CFR 
1506.10,  in  order  to  be  considered  in 
connection  with  the  proposed  actions  by 
BLM  and  REA. 

Notice  is  also  hereby  given  that  oral 
and/or  written  comments  regarding  the 
adequacy  of  the  DEIS  can  be  presented 
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at  public  hearings  scheduled  on 
February  17  at  the  Salt  Palace  in  Salt 
Lake  City,  Utah,  on  February  18,  at  the 
Unitah  County  Courthouse  in  Vernal, 
Utah,  and  on  February  19  at  the  Rangely 
High  School  in  Rangely,  Colorado.  The 
three  public  hearings  will  start  at  7:00 
p.m. 

Any  REA  financing  assistance  which 
may  be  made  pursuant  to  this  proposal 
will  be  subject  to,  and  the  release  of 
funds  thereunder  will  be  contingent 
upon  REA's  reaching  satisfactory 
conclusions  with  respect  to 
environmental  effects.  Final  REA  action 
will  be  taken  only  after  compliance  with 
the  National  Environmental  Policy  Act 
of  1969,  and  other  environmentally 
related  statutes,  regulations.  Executive 
Orders  and  Secretary’s  Memoranda 
normally  considered  by  REA. 

This  Federal  Assistance  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  as  10.850 — ^Rural 
Electrification  Loans  and  Loan 
Guarantees. 

Dated  at  Washington,  D.C.,  this  13th  day  of 
January  1981. 

Robert  W.  Feragen, 

Administrator. 

|FR  Doc.  81-1664  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  3410-15-M 


Sam  Houston  Electric  Cooperative, 

Inc.;  Finding  of  No  Significant  Impact 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  (REA)  has 
made  a  Finding  of  No  SigniHcant  Impact 
which  concludes  that  there  is  no  need 
for  REA  to  prepare  environmental 
impact  statement  in  connection  with  a 
proposed  insured  loan  by  REA  for  Sam 
Houston  Electric  Cooperative,  Inc.,  (Sam 
Houston),  of  Livingston,  Texas.  The 
proposed  insiued  loan  will  assist  Sam 
Houston  in  constructing  approximately 
49.6  km  (31  miles]  of  138  kV 
transmission  line,  two  associated 
switching  stations,  and  two  associated 
substations. 

The  138  kV  transmission  line  will 
originate  at  the  proposed  New  Waverly 
Switching  Station  in  Walker  County, 
extend  to  the  proposed  Evergreen  and 
Oakhurst  Substations,  and  terminate  at 
the  proposed  Staley  Switching  Station  in 
San  Jacinto  County.  Sam  Houston  has 
prepared  a  Borrower's  Environmental 
Report  (BER)  concerning  the  proposed 
project.  REA  has  reviewed  the  BER  and 
determined  that  it  represents  an 
accurate  assessment  of  the 
environmental  impact  of  the  project. 
REA  has  prepared  an  Environmental 
Assessment  concerning  the  proposed 
project  and  its  impacts. 


Threatened  and  endangered  species, 
important  farmland,  archaeological  and 
historic  sites,  wetlands,  flood  plains, 
and  potential  impacts  of  the  project  are 
adequately  considered  in  the  BER. 

REA’s  independent  evaluation  of  the 
proposed  project  leads  it  to  conclude 
that  its  proposed  financing  assistance 
for  this  project  does  not  represent  a 
major  Federal  action  that  will 
significantly  affect  the  quality  of  the 
human  environment. 

Based  on  this  independent  evaluation 
and  review  of  Sam  Houston’s  BER,  a 
Finding  of  No  Significant  Impact  was 
reached  in  accordance  with  Section  IV.B 
and  IV.D.l  of  REA  Bulletin  20-21:320-21, 
Part  I. 

Various  alternatives  to  the  proposed 
transmission  line  and  substation  were 
reviewed  by  Sam  Houston  and  REA. 

The  alternatives  included  no  action  and 
construction  and  utilization  of  other 
facilities.  After  reviewing  these 
alternatives,  REA  determined  that  the 
proposed  138  kV  transmission  line  and 
associated  facilities  are  the  best 
alternative  for  providing  power  and 
system  reliability  to  existing  and  future 
Sam  Houston  loads  within  the  area. 

Copies  of  REA’s  Finding  of  No 
Significant  Impact  and  Sam  Houston's 
BER  may  be  reviewed  in  or  requested 
from  the  office  of  the  Director, 
Distribution  Systems  Division,  Room 
3304,  South  Agriculture  Building,  Rural 
Electrification  Administration, 
Washington,  D.C.  20250  and  at  the  office 
of  the  cooperative,  Sam  Houston  Electric 
Cooperative,  Inc.,  P.O.  Box  1121, 
Livingston,  Texas  77351. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  12th  day  of 
January  1981. 

Robert  W.  Feragen, 

Administrator. 

(FR  Doc.  81-1865  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  3410-15-M 


CHRYSLER  CORPORATED  LOAN 
GUARANTEE  BOARD 

Closed  Meeting 

The  Chrysler  Corporation  Loan 
Guarantee  Board  will  hold  a  meeting 
closed  to  the  public  on  January  14, 1981 
at  4  p.m.,  in  Room  4121,  Main  Treasury 
Building,  15th  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C. 

The  Board  will  continue  its  discussion 
of  Chrysler  Corporation’s  new  Operating 
and  Financing  Plans  and  related 
documents  and  its  request  for  additional 
guarantees.  The  Board  expects  to  begin 


considering  whether  to  grant 
preliminary  approval  to  Chrysler’s 
application  for  an  additional  $400 
million  of  guarantees. 

Discussions  of  the  above  matters  are 
closed  to  the  public  pursuant  to 
applicable  exemptions  under  the 
Government  in  the  Sunshine  Act.  The 
discussions  at  the  meeting  will  involve 
significant  amounts  of  non-public 
financial  and  commerical  information 
received  from  Chrysler  Corporation, 
relating  to  anticipated  profitability, 
market  positions,  capital  expenditures 
and  cost  reduction  actions. 

An  open  meeting  is  likely  to  disclose 
(1)  confidential  commerical  and 
financial  information,  which  is  exempt 
under  5  U.S.C.  552b(c)(4);  and  (2) 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  Board 
action,  which  is  exempt  under  5  U.S.C 
552b(c)(9)(B). 

The  meeting  was  closed  pursuant  to  a 
unanimous  vote  of  the  Board  taken  on 
December  17, 1980  to  close  all  Board 
meetings  held  during  the  thirty  days 
after  the  Board’s  December  18, 1980 
meeting,  at  which  the  same  subject 
matters  are  discussed. 

Those  persons  expected  to  attend  the 
meeting,  or  portions  thereof,  include  the 
Board  members,  the  Executive  Director, 
General  Counsel,  and  Secretary  of  the 
Board,  and  members  of  the  respective 
staffs  of  each  Board  member. 

Those  persons  desiring  further 
information  should  contact  Bruce  D. 
Bolander,  Secretary  of  the  Board,  at 
(202)  566-2278. 

This  notice  is  given  as  a  result  of  a 
court  order.  The  position  of  the  Board  is 
that  it  is  not  subject  to  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13, 1981. 

Bruce  D.  Bolander, 

Secretary  of  the  Board. 

[FR  Doc.  81-1655  Filed  1-15-81:  8:45  am] 

BILLING  CODE  4310-27-M 


CIVIL  AERONAUTICS  BOARD 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  of  the  Board’s  Procedural 
Regulations  ^ 

Week  Ended  January  9, 1981. 

Subpart  Q.  Applications 

The  due  date  for  answers,  conforming 
applications,  or  motions  to  modify  scope 
are  set  forth  below  for  each  application. 
Following  the  answer  period  the  Board 


‘See  14  CFR  302.1701  et  seq. 
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may  process  the  application  by 
expedited  procedures.  Such  procedures 
may  consist  of  the  adoption  of  a  show- 
cause  order,  a  tentative  order,  or  in 
appropriate  cases  a  final  order  without 
further  proceedings. 

Date  filed,  Docket  No.,  and  Description 
1-7-81 — 39135 — Jet  America,  10880  Wilshire 
Boulevard,  Suite  911,  Los  Angeles, 

California  90024. 

Application  of  Jet  America,  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q  of  the 
Board’s  Procedural  Regulations,  requests  a 
determination  of  its  Htness,  willingness  and 
ability  to  operate  as  a  federally  certificated 
air  carrier  and  for  a  certihcate  of  public 
convenience  and  necessity,  authorizing  the 
scheduled  transportation  of  persons, 
property  and  mail  in  a  medium  haul 
market,  proposing  nonstop  service  between 
the  cities  of  Long  Beach,  California  and 
Chicago,  Illinois. 

Conforming  Applications,  motions  to 
modify  scope,  and  Answers  may  be  filed 
by  February  4, 1981. 

1-7-81 — 39140 — New  York  Air,  LaGuardia 
Airport  Station,  Hangar  5,  Flushing,  New 
York  11317. 

Application  of  New  York  Air  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q  of  the 
Board's  Procedural  Regulations,  requests 
that  the  Board  amend  its  certiHcate  of 
public  convenience  and  necessity  for  Route 
260  by  the  addition  of  new  nonstop 
authority  between  and  among  the  terminal 
points  New  York/Newark,  Washington, 
Boston,  Syracuse,  Albany,  Rochester, 
Buffalo,  Cleveland,  Columbus,  Dayton, 
Cincinnati,  Detroit,  Indianapolis,  and 
Pittsburgh  and  the  alternate  terminal 
points: 

Atlanta,  Georgia; 

Atlantic  City,  New  Jersey; 

Baltimore,  Maryland; 

Charlotte,  North  Carolina; 

Chicago,  Illinois;  • 

Columbia,  South  Carolina; 

Creensboro/High  Point/ Winston-Salem, 
North  Carolina; 

Greenville/Spartanburg,  South  Carolina; 

Hartford,  Connecticut/Springfield, 
Massachusetts; 

Islip,  Long  Island,  New  York; 

Jacksonville,  Florida; 

Louisville,  Kentucky; 

Memphis,  Tennessee; 

Milwaukee,  Wisconsin; 

Nashville,  Tennessee; 

Norfolk/Virginia  Beach,  Virginia; 

Philadelphia,  Pennsylvania; 

Providence,  Rhode  Island; 

Raleigh/Durham,  North  Carolina; 

Richmond,  Virginia; 

St.  Louis,  Missouri; 

White  Plains/Westchester  County,  New 
York. 

Conforming  Applications,  motions  to 
modify  scope,  and  Answers  may  be  filed 
by  February  4, 1981. 

1-8-81 — 39142 — ^Trans  World  Airlines,  Inc., 
605  Third  Avenue,  New  York,  New  York 
10158. 

Application  of  Trans  World  Airlines,  Inc. 
pursuant  to  Section  401  of  the  Act  and 
Subpart  Q  of  the  Board's  Procedural 


Regulations  requests  authority  to  engage  in 
foreign  air  transportation  between  the 
terminal  point  St.  Louis,  Missouri,  and  the 
terminal  points  Mexico  City  and  Acapulco, 
Mexico. 

Conforming  Applications,  motions  to 
modify  scope,  and  Answers  may  be  Hied 
by  February  5, 1981. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.  81-1629  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  6320-01-M 


[Docket  Nos.  33361  and  32412] 

Former  Large  Irregular  Air  Service 
Investigation  and  Application  of  Eric  C. 
Pearson  d.b.a.  Pearson  Alaska  Airlines; 
Hearing 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Aviation  Act  of  1958,  as 
amended,  that  a  hearing  in  the  above- 
entitled  proceeding  is  assigned  to  be 
held  on  February  18, 1981,  at  10:00  a.m. 
(local  time),  in  Room  1003,  Hearing 
Room  B,  Universal  North  Building,  1875 
Connecticut  Avenue,  fi.W.,  Washington, 
D.C.,  before  the  undersigned 
administrative  law  judge. 

Dated  at  Washington,  D.C.,  January  12, 
1981. 

Joseph  J.  Saunders, 

Chief  Administrative  Law  Judge. 

[FR  Doc.  81-1630  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  6320-01-M 


[Docket  No.  39049] 

Transamerica  Airlines,  Inc4 
Compliance  with  Part  252  Enforcement 
Proceeding;  Assignment  of 
Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  William  A. 
Pope,  II.  Future  communications  should 
be  addressed  to  Judge  Pope. 

Dated  at  Washington,  D.C.,  January  12, 
1981. 

Joseph  J.  Saunders, 

Chief  Administrative  Law  Judge. 

[FR  Doc.  81-1631  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  6320-01-M 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

General  Business  Services  Program; 
Financial  Assistance  Application 
Announcement 

January  3, 1981. 

The  Minority  Business  Development 
Agency  annoimces  that  it  is  seeking 
applications  under  its  program  to 


operate  a  grant  for  management  and 
technical  performance  project  for  12 
months  beginning  May  1, 1981. 

Funding  Instrument:  It  is  anticipated 
that  the  funding  instruments  as  deBned 
by  the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  will  be  a  grant. 

Program  Description:  The  General 
Business  Services  Program  (GBS)  of  the 
Minority  Business  Development  Agency 
(MBDA)  provides  technical  assistance 
to  minority  business  persons  and  firms 
for  the  purpose  of  improving  their 
stability  by  increasing  their  management 
and  marketing  capabilities. 

MBDA  offers  competitive  grants  to 
consulting  firms  either  “not  for  profit”  or 
commercial  entities.  These  firms  must 
be  capable  of  providing  such  services 
as: 

- Preparation  of  business  plans; 

- ^Financial  Packaging; 

- Industrial  Management  Services; 

- ^Persormel  Management  Services; 

- ^Marketing  Plaiming. 

Applications  are  invited  for  the 
following  grant: 

H — GBS  Grant  for  a  Management  and 
Technical  Performance  Project  to 
operate  in  Dallas,  TX,  SMSA  county  of 
Dallas.  Project  will  operate  at  a  cost  not 
to  exceed  ^78,000  and  the  Project  I.D. 
Number  is  06-60-80001-01  under 
Catalog  of  Federal  Domestic  Assistance, 
Minority  Business  Development  11.800. 

Eligibility  Requirements:  Any  for- 
profit  or  non-profit  institution  is  eligible 
to  submit  an  application.  If  an  award  is 
made,  continuation  awards  of  up  to  two 
additional  years  may  be  made  to  the 
successful  recipient  without 
competition,  provided  that:  (1)  Funds 
have  been  appropriated  for  a  project  of 
this  kind,  (2)  MBDA  has  determined  that 
such  funds  are  available,  (3)  there  is  a 
continuing  need  for  a  project  of  this  kind 
and  (4)  the  recipient  has  performed 
satisfactorily. 

Application  Materials:  An  application 
kit  for  these  projects  may  be  requested 
by  writing  to  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  Grants 
Administration  Unit,  1100  Commerce 
Street,  Room  7B19,  Dallas,  TX  75242, 
Attn:  Richard  L  Greene,  Grant/ 
Cooperative  Agreement  Specialist. 

The  closing  date  for  submitting  an 
application  is  February  17, 1981.  An 
appliation  kit  is  available  by  written 
request  to  the  above  address.  Attn: 
Rivard  L  Greene.  (kant/Cooperative 
Agreement  Specialist. 
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(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance] 
Richard  H.  Sewing, 

Regional  Director. 

[FR  Doc.  81-1634  Filed  1-15-81: 8:45  am] 

BILLING  CODE  3510-21-11 


General  Business  Services  Program; 
Financial  Assistance  Application 
Announcement 

The  Minority  Business  De’’elopment 
Agency  announces  that  it  is  seeking 
applications  under  its  program  to 
operate  one  project  for  a  twelve  month 
period  beginning  May  1, 1981.  The  total 
cost  of  the  project  will  not  exceed 
$358,000. 

Funding  Instrument:  It  is  anticipated 
that  the  Ending  instrument,  as  defined 
by  the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  will  be  a  grant. 

Program  Description:  The  General 
Business  Services  Program  (GBS)  of  the 
Minority  Business  Development  Agency 
(MBDA)  provides  technical  assistance 
to  minority  businesspersons  and  firms 
for  the  purpose  of  improving  their 
stability  by  increasing  their  management 
and  marketing  capabilities.  MBDA 
offers  competitive  grants  to  consulting 
Hrms  (either  non-profit  or  commercial 
entities).  These  firms  must  be  capable  of 
providing  such  services  as: 

- Preparation  of  business  plans; 

- Financial  packaging; 

- Industrial  management  assistance; 

- ^Personnel  management  services; 

- Marketing  planning; 

and  a  broad  range  of  ofiier  business 
services  excluding  legal  services. 

Applications  are  invited  for  the 
following  project: 

One  grant  for  a  management  and 
technical  assistance  project  to  operate 
in  the  Memphis,  Nashville  and  Louisville 
SMSAs  in  Tennessee  and  Kentucky.  The 
project  will  operate  at  a  cost  not  to 
exceed  $358,000,  and  will  also  include 
supplying  specialized  consulting 
services.  The  Project  I.  D.  Number  is  04- 
10-80003-01. 

Eligibility  Requirements:  There  are  no 
restrictions.  Any  profit  or  non-profit 
institution  is  eligible  to  submit  an 
application. 

Pre-application  Conference:  A  Pre¬ 
application  Conference  for  this  project 
will  be  held  on  January  30, 1981,  at  1:30 
p.m.  at  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  1365 
Peachtree  Street,  NE,  Room  225,  Atlanta, 
Georgia  30309. 

Application  Materials:  An  application 
kit  for  this  project  may  be  requested  by 
writing  the  following  address:  U.S. 
Department  of  Commerce,  Minority 


Business  Development  Agency,  1371 
Peachtree  Street,  NE,  Suite  505,  Atlanta, 
Georgia  30309. 

In  requesting  an  application  kit,  the 
applicant  must  specify  its  profit  status; 
i.e„  State  or  Local  Government, 
federally  recognized  Indian  tribal  units, 
educational  institutions,  hospitals,  or 
other  type  of  profit  or  non-profit 
institution.  This  information  is 
necessary  to  enable  MBDA  to  include 
the  appropriate  cost  principles  in  the 
application  kit. 

Award  Process:  All  applications  that 
are  submitted  in  accordance  with  the 
instructions  in  the  application  kit  will  be 
submitted  to  a  panel  for  review  and 
ranking.  Specific  criteria  by  which 
applications  will  be  evaluated  is 
included  in  the  application  kit. 

Closing  Date:  Applicants  are 
encouraged  to  obtain  an  application  kit 
as  soon  as  possible  in  order  to  allow 
sufficient  time  to  prepare  and  submit  an 
application  before  the  closing  date  of 
February  13, 1981.  Applications  received 
after  this  date  will  not  be  considered. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
(This  program  is  not  subject  to  the 

requirements  of  OMB  Circular  A-95) 

Dated:  January  7, 1981. 

Charles  F.  McMillan, 

Regional  Director. 

[FR  Doc.  81-1635  Filed  1-15-81: 845  am] 

BILLING  CODE  3510-21-M 


General  Business  Services  Program; 
Financial  Assistance  Application 
Announcement 

The  Minority  Business  Development 
Agency  announces  that  it  is  seeking 
applications  under  its  program  to 
operate  one  project  for  a  twelve  month 
period  beginning  May  1, 1981.  The  total 
cost  of  the  project  will  not  exceed 
$436,000. 

Funding  Instrument:  It  is  anticipated 
that  the  funding  instrument,  as  defined 
by  the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  will  be  a  grant. 

Program  Description:  The  General 
Business  Services  Program  (GBS)  of  the 
Minority  Business  Development  Agency 
(MBDA)  provides  technical  assistance 
to  minority  businesspersons  and  firms 
for  the  purpose  of  improving  their 
stability  by  increasing  their  management 
and  marketing  capabilities.  MBDA 
offers  competitive  grants  to  consulting 
firms  (either  non-profit  or  commercial 
entities).  These  firms  must  be  capable  of 
providing  such  services  as: 

- ^preparation  of  business  plans; 

- ^financial  packaging; 

- industrial  management 

assistance; 


- personnel  management  services; 

- marketing  planning; 

and  a  broad  range  of  other  business 
services  excluding  legal  services. 
Applications  are  invited  for  the 
following  project: 

One  grant  for  a  management  and 
technical  assistance  project  to  operate 
in  the  Atlanta,  Augusta  and  Savannah 
SMSAs  in  Georgia.  The  project  will 
operate  at  a  cost  not  to  exceed  $436,000, 
and  will  include  supplying  specializing 
consulting  services.  The  Project  I.  D. 
Number  is  04-19-80004-01. 

Eligibility  Requirements:  There  are  no 
restrictions.  Any  profit  or  non-profit 
institution  is  eligible  to  submit  an 
application. 

Pre-application  Conference:  A  Pre¬ 
application  Conference  for  this  project 
will  be  held  on  Janury  29, 1981  at  1:30 
p.m.  at  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  1371 
Peachtree  Street,  NE,  Suite  505,  Atlanta, 
Georgia  30309. 

Application  Materials:  An  application 
kit  for  this  project  may  be  requested  by 
writing  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  1365 
Peachtree  Street,  NE,  Room  225,  Atlanta, 
Georgia  30309. 

In  requesting  an  application  kit,  the 
applicant  must  specify  its  profit  status; 
i.e..  State  or  Local  Government, 
federally  recognized  Indian  tribal  units, 
educational  institutions,  hospitals,  or 
other  type  of  profit  or  non-profit 
institution.  This  information  is 
necessary  to  enable  MBDA  to  include 
the  appropriate  cost  principles  in  the 
application  kit. 

Award  Process:  All  applications  that 
are  submitted  in  accordance  with  the 
instructions  in  the  application  kit  will  be 
submitted  to  a  panel  for  review  and 
ranking.  Specific  criteria  by  which 
applications  will  be  evaluated  is 
included  in  the  application  kit. 

Closing  Date:  Applicants  are 
encouraged  to  obtain  an  application  kit 
as  soon  as  possible  in  order  to  allow 
sufficient  time  to  prepare  and  submit  an 
application  before  the  closing  date  of 
February  13, 1981.  Applications  received 
after  that  date  will  not  be  considered. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
(This  program  is  not  subject  to  the 
requirements  of  OMB  Circular  A-95) 

Dated:  January  7, 1981. 

Charles  F.  McMillan, 

Regional  Director. 

[FR  Doc.  81-1636  Filed  1-15.«:  845  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procedure  List  1981;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
'  Handicapped. 

action:  Additions  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1981  a  commodity  to 
be  produced  by  and  services  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 
EFFECTIVE  DATE:  January  16, 1981. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  W.  Fletcher  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
October  31, 1980  and  September  19, 

1980,  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notices  (45  FR 
72248  and  45  62520]  of  proposed 

additions  to  Procurement  List  1981, 
November  12, 1980  (45  FR  74836). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat.  77. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to 
Procurement  List  1981: 

Class  7530 

Paper,  Teletypewriter  Roll 
7536-00-142-9037 

SIC  7349 

Janitorial  Service,  Naval  Air  Station  Miramar, 
San  Diego,  California 

SIC  7699 

Repair  of  Rubberized  Items: 

Mattress  Pneumatic 
(Noninsulated  8465-00-254-8887) 
(Insulated  8465-00-518-2781] 

Ponchos  (8405-00-935-3257) 

Bag  Clothing,  Waterproof  (8465-00-261- 
6909)  Fort  Bliss,  Texas 
C.  W.  Fletcher, 

Executive  Director. 

|FR  Doc.  81-1599  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  6S20-33-M 


Procurement  List  1981;  Proposed 
Deletions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Deletions  from 
Procurement  List. 


summary:  The  Committee  has  received 
proposals  to  delete  from  Procurement 
List  1981  services  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  February  18, 1981. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  W.  Fletcher  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77.  Its  purpose  is  to 
provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

It  is  proposed  to  delete  the  following 
services  from  Procurement  List  1981, 
November  12, 1980  (45  FR  74836): 

SIC  7395 
Film  Developing 

Photographic  Processing  for  the  GSA  Self- 
Service  Store  #60,  Denver  Federal 
Center,  Denver,  Colorado 

SIC  7399 

Repair  of  Field  Jackets 
Fort  Riley,  Kansas 
C.  W.  Fletcher, 

Executive  Director. 

(FR  Doc.  81-1800  Filed  1-15-61;  8:45  am] 

BILUNG  CODE  6820-33-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Futures  Contract;  Proposed 
Rules  of  Major  Economic  Significance; 
Terms  and  Conditions  of  the  Three- 
Month  Domestic  Certificates  of 
Deposit  Futures  Contract  of  the 
Chicago  Mercantile  Exchange 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  proposed  rules  of 
contract  markets. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (“CME”)  has  applied  for 
designation  as  a  contact  market  in 
$1,000,000  certifrcates  of  deposit  with 
maturities  of  three  months.  The 
Commodity  Futures  Trading 
Commission  ("Commission”)  has 
determined  that  the  proposed  terms  and 
conditions  of  this  proposed  futures 
contract  are  of  major  economic 
significance  and  that,  accordingly, 
publication  of  the  proposed  terms  and 
conditions  is  in  the  public  interest,  will 
assist  the  Commission  in  considering  the 
views  of  interested  persons  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 


date:  Comments  must  be  received  on  or 
before  March  17, 1981. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jane  K.  Stuckey,  Secretary,  Commodity 
Futures  Tradiiig  Commission,  2033  K. 
Street,  N.W..  Washington,  D.C.  20581. 
Reference  should  be  made  to  CME 
Three-Month  Domestic  CD  Futures 
Contract. 

FUR  FURTHER  INFORMATION  CONTACT: 

Christine  A.  Rock,  Staff  Attorney, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington,  D.C.  20581;  Telephone: 

(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 

terms  and  conditions  of  CME's  proposed 
three-month  domestic  CD  futures 
contract  are  as  follows: 

Chapter  — 

Domestic  Certificates  of  Deposit 

00.  Scope  of  Chapter. — ^This  chapter 
is  limited  in  application  to  futures 
trading  in  Domestic  Certificates  of 
Deposit.  The  procedures  for  trading, 
clearing,  delivery  and  settlement  and 
any  other  matters  not  specifically 
covered  herein  shall  be  governed  by  the 
rules  of  the  Exchange. 

01.  Commodity  Specifications. — 
Each  futures  contract  shall  be  for  a 
$1,000,000  Domestic  Certificate  of 
Deposit  with  a  three-month  maturity. 

02.  Futures  Call. — 

A.  Trading  Months  and  Hours:  Futures 
contracts  shall  be  scheduled  for  trading 
during  such  hours  and  delivery  in  such 
months  as  may  be  determined  by  the 
Board  of  Governors. 

B.  Size  of  Trading  Unit:  The  size  of  the 
unit  of  trading  shall  be  a  Domestic 
Certificate  of  Deposit  in  the  amount  of 
$1,000,000. 

C.  Minimum  Increments:  Bids  and 
offers  shall  be  quoted  in  terms  of  the 
IMM  Index,  100.00  minus  yield  on  an 
annual  basis  for  a  360-day  year.  (A 
deposit  rate  of  7.20%  shall  be  quoted  as 
92.80.)  Minimtun  fluctuations  of  the  IMM 
Index  shall  be  in  multiples  of  .01 
($25.00). 

D.  Daily  Limits:  There  shall  be  no 
trading  at  a  level  more  than  0.60  IMM 
Index  points  above  or  below  the 
prececfing  day’s  settlement  index  except 
as  provided  by  Rule  07  (Expanded  Daily 
Limits)  and  on  the  last  day  of  trading 
when  there  shall  be  no  lii^t. 

E.  Discretionary  Position  Limits:  The 
Board  may  in  its  sole  and  complete 
discretion  impose  limits  upon  an 
individual  or  upon  related  accounts. 

F.  Termination  of  Trading:  Futures 
trading  shall  terminate  on  Ae  business 
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day  immediately  preceding  the  last 
deli  very  day  of  the  contract  month. 

G.  Contract  Modihcation: 

Specifications  shall  be  fixed  as  of  the 
first  day  of  trading  of  a  contract  except 
that  'ill  deliveries  must  conform  to 
government  regulations  in  force  at  the 
time  of  delivery.  If  any  U.S. 
governmental  agency  or  body  issues  an 
order,  ruling,  directive  or  law  pertaining 
to  the  trading  or  delivery  of  Domestic 
CertiOcates  of  Deposit,  such  order, 
ruling,  directive  or  law  shall  be 
construed  to  take  precedence  and 
become  part  of  these  rules,  and  all  open 
and  new  contracts  shall  be  subject  to 
such  government  orders. 

03.  Delivery. — ^The  following  shall 
speciHcally  apply  to  the  delivery  of 
Domestic  Certificates  of  Deposit. 

A.  Par  Delivery  Unit:  A  par  delivery 
unit  shall  be  a  $1,000,000  three-month 
Domestic  Certificate  of  Deposit. 

B.  Delivery  Days:  Delivery  shall  be 
made  on  any  business  day  that  is  not  a 
bank  holiday  in  either  New  York  or 
Chicago,  and  in  the  period  beginning  on 
the  Monday  following  the  15th  day  of 
the  contract  month,  and  ending  on  the 
last  business  day  of  the  contract  month. 

C.  Approved  Delivery  Banks:  The 
Board  of  Governors  shall  maintain  a  list 
of  U.S.  banks  whose  domestic 
certificates  of  deposit  constitute 
approved  delivery  units  on  the  Domestic 
Certificate  of  Deposit  contract. 

Individual  Banks  may  be  deleted  from 
this  list  by  the  Board  of  Governors 
without  prior  notice. 

D.  Deliverable  Issues:  Any  domestic 
certificate  of  deposit  meeting  the 
following  conditions  shall  constitute  a 
deliverable  CD. 

1.  Having  a  fixed  maturity  value 
(principal  plus  interest  at  maturity)  not 
less  than  ^,000,000  and  not  greater  than 
$1,200,000, 

2.  Having  no  interest  payments 
between  the  delivery  date  and  maturity 
date. 

3.  Maturing  not  before  the  16th  of  the 
month  three  months  after  the  spot  month 
nor  after  the  last  day  of  the  month  three 
months  after  the  spot  month, 

4.  Maturing  on  a  business  day  that  is 
not  a  banking  holiday  in  either  New 
York  or  Chicago. 

E.  Seller’s  Duties:  The  clearing 
member  representing  a  customer  making 
delivery  in  liquidation  of  his  position, 
shall  present  to  the  Clearing  House  by 
2:00  p.m.,  one  business  day  before 
delivery  day,  a  Seller's  Delivery 
Commitment  completed  in  full.  If  such 
commitment  is  received  later  than  2:00 
p.m.  on  the  business  day  prior  to  the  last 
delivery  day  but  not  later  than  9:00  a.m. 
on  the  last  delivery  day,  seller’s  clearing 
member  shall  be  assessed  a  fine  on  a 


per  contract  basis,  the  amount  to  be 
determined  by  the  Board.  Any  papers 
received  subsequent  to  9:00  a.m'.  on  the 
last  delivery  day  shall  constitute  the 
seller’s  failure  to  perform  and  be  acted 
upon  in  accordance  with  Rule  06. 

Before  12:00  noon  (Chicago  time]  on 
the  delivery  date.  Seller’s  Clearing 
Member  shall  deliver  a  Domestic 
Certificate  of  Deposit  of  an  Approved 
Delivery  Bank,  satisfying  the  conditions 
of  Rule  03.D,  to  a  bank  registered  with 
the  Exchange  and  a  member  of  the 
Federal  Reserve  System  selected  by  the 
buyer. 

F.  Buyer’s  Duties:  Upon  notification  of 
delivery  by  the  Clearing  House,  the 
clearing  member  representing  the  buyer 
shall  deliver  to  the  Clearing  House  by 
5:00  p.m.  (Chicago  time]  on  the  day 
before  the  delivery  date,  a  buyer’s 
delivery  conunitment  that  includes:  the 
buyer’s  name  and  account  number,  and 
the  name  of  a  Chicago  bank  registered 
with  the  Exchange  and  a  member  of  the 
Federal  Reserve  System  to  which  the 
delivery  unit  should  be  transferred.  The 
clearing  member  representing  the  buyer 
shall,  by  12:45  noon  (Chicago  time]  by 
payment  against  delivery  on  the  day  of 
delivery,  present  to  the  seller’s  clearing 
member’s  bank  or  its  designated  agent  a 
wire  transfer  of  Federal  funds  for  ihe  net 
invoicing  price. 

G.  Matching  Longs  and  Shorts:  The 
Clearing  House  shall  pair  Seller’s  and 
Buyer’s  Delivery  Commitments  by 
matching  the  oldest  long  positions  with 
the  Seller’s  Delivery  Commitments  as 
received.  The  Clearing  House  shall,  as 
soon  as  practicable  thereafter,  present 
or  make  known  the  Buyer’s  Delivery 
Commitment  to  the  appropriate,  paired 
clearing  member. 

04.  Par  Delivery. — 

A.  Par  Delivery:  A  delivery  unit  shall 
be  a  Domestic  Certificate  of  Deposit  of 
an  approved  delivery  bank  satisfying 
the  conditions  of  03-D. 

B.  Payment:  The  following  formula 
shall  be  used  to  calculate  the  net 
invoicing  price: 

(maturity  value  ‘]-^[H-(F  yield  *]  days 
to  maturity] /360 

C.  Delivery  Points:  Delivery  shall  be 
made  to  a  bank,  registered  with  the 
Exchange  and  a  member  of  the  Federal 
Reserve  System,  specified  by  the 
Buyer’s  clearing  member.  All  banks 
selected  by  the  buyer  and  by  the  seller 
to  effectuate  delivery  must  be  members 
of  the  Federal  Reserve  System. 


*  Maturity  value  is  the  value  of  the  delivery  unit  at 
maturity  (principal + interest). 

’The  F  yield  is  the  difference  between  100.00  and 
the  IMM  index  at  settlement  on  the  day  before 
delivery  day,  expressed  in  decimals. 

F  yield = (100.00— F  index)X0.01 


05.  Emergencies,  Acts  of  God,  Acts 
of  Government. — ^If  delivery  or 
acceptance  or  any  precondition  or 
requirement  of  either  is  prevented  by 
strike,  fire,  accident,  action  of 
government  or  act  of  God,  the  seller  or 
buyer  shall  immediately  notify  the 
Exchange  President.  If  the  President 
determines  that  emergency  action  may 
be  necessary,  he  shall  call  a  special 
meeting  of  the  Board  of  Governors  and 
arrange  for  the  presentation  of  evidence 
respecting  the  emergency  condition.  If 
the  Board  determines  that  an  emergency 
exists,  it  shall  take  such  action  as  it 
deems  necessary  under  the 
circumstances  and  its  decision  shall  be 
binding  upon  all  parties  to  the  contract. 
For  example,  and  without  limiting  the 
Board’s  power,  it  may:  take  action  in 
accordance  with  Rule  06;  extend 
delivery  dates;  and  designate  alternate 
approved  banks  in  the  event  of 
conditions  interfering  with  the  normal 
operations  of  approved  facilities. 

In  the  event  that  the  Board  of 
Governors  or  Business  Conduct 
Committee  determines  that  there  exists 
a  shortage  of  deliverable  domestic 
Certificates  of  Deposit,  it  may  upon  a 
two-thirds  vote  of  the  members  present 
or  upon  a  two-thirds  vote  of  the 
members  who  respond  to  a  poll  take 
such  action  as  may  in  the  Board’s  or 
Committee’s  sole  discretion  appear 
necessary  to  prevent,  correct,  or 
alleviate  the  condition.  Without  limiting 
the  foregoing,  the  Board  or  Committee 
may:  (1]  designate  as  deliverable 
Certificates  of  Deposit  of  banks  not  on 
the  Approved  Bank  List  and  (2] 
determine  a  cash  settlement  based  on 
the  current  cash  value  of  a  3-month 
Certificate  of  Deposit  as  determined  by 
using  the  current  cash  market  yield 
curve  on  the  last  day  of  trading. 

06.  Failure  To  Perform. — ^If  the 
clearing  member  with  a  delivery 
commitment  fails  to  perform  all  acts 
required  by  this  chapter,  then  that 
clearing  member  shall  be  deemed  as 
failing  to  perform  which  may  be 
punishable  as  a  major  violation.  A 
clearing  member  failing  to  perform  shall 
be  liable  to  the  clearing  member  to 
which  it  was  matched  on  the  failing 
transaction  for  any  loss  sustained.  The 
Board  shall  determine  and  assess  losses 
sustained,  taking  into  account  the 
settlement  price,  interest  earnings 
foregone,  and  such  other  factors  as  it 
deems  appropriate.  The  Board  may  also 
assess  such  penalties  as  it  deems 
appropriate  in  addition  to  damages. 

07.  Expanded  Daily  Limits. — 
Whenever  on  two  successive  days  any 
contract  month  closes  at  the  normal 
daily  limit  in  the  same  direction  (not 
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necessarily  the  same  contract  month  on 
both  days]  an  expanded  daily  limit 
schedule  shall  go  into  effect  as  follows: 

1.  The  third  day’s  daily  limit  in  all 
contract  months  shall  be  150%  of  the 
normal  daily  limit. 

2.  If  any  contract  month  closes  at  its 
expanded  daily  limit  on  the  third  day  in 
the  same  direction,  then  the  fourth  day’s 
expanded  daily  limit  and  each 
successive  day  thereafter,  shall  be  200% 
of  the  normal  daily  limit,  so  long  as  any 
contract  month  closes  at  its  expanded 
daily  limit. 

3.  Whenever  the  foregoing  daily  limit 
schedule  is  in  effect  and  no  contract 
month  closes  at  the  limit  in  the  same 
direction  which  initiated  or  maintained 
the  expanded  schedule,  then  the  normal 
daily  limit  shall  be  reinstated  on  the 
following  day. 

***** 

The  Commission  also  will  make 
available  any  other  materials  submitted 
by  the  CME  in  support  of  its  application 
for  contract  market  designation  to  the 
extent  that  such  materials  are  not  . 
entitled  to  confidential  treatment  imder 
Part  145  of  the  Commission’s  regulations 
(17  CFR  Part  145).  Copies  of  such 
materials  submitted  by  the  CME  in 
support  of  its  application  for  designation 
will  be  available  through  the 
Conunission’s  Secretary  or  its  offices  in 
Washington,  New  York,  Chicago 
Minneapolis,  Kansas  City  and  San 
Francisco. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  Ae 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  its  application  for  contract 
market  designation,  should  send  such 
comments  to  Jane  K.  Stuckey,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington,  D.C.  20581,  by  March  17, 
1981. 

Issued  in  Washington,  D.C.,  on  January  12, 
1981. 

Jane  K.  Stuckey, 

Secretary  of  the  Commission. 

[FR  Doc.  81-1668  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  6351-01-M 


Proposed  Futures  Contracts; 
Proposed  Rules  of  Major  Economic 
Significance;  Terms  and  Conditions  of 
the  Three-Month  Eurodollar  Futures 
Contract  of  the  Chicago  Mercantile 
Exchange 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  rules  of 
contract  markets. 


SUMMARY:  The  Chicago  Mercantile 
Exchange  (“CME”)  has  applied  for 
designation  as  a  contract  market  in  one 
million  dollar  par  value  Eurodollar 
certificates  of  deposit  or  time  deposits 
with  maturities  of  three  months.  The 
Commodity  Futures  Trading 
Commission  (“Commission”]  has 
determined  that  the  proposed  terms  and 
conditions  of  this  proposed  futures 
contract  are  of  major  economic 
significance  and  that,  accordingly, 
publication  of  the  proposed  terms  and 
conditions  is  in  the  public  interest,  will 
assist  the  Commission  in  determining 
whether  the  CME  should  be  so 
designated,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

date:  Comments  must  be  received  on  or 
before  March  17. 1981. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jane  K.  Stuckey,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  N.W.,  Washington,  D.C.  20581. 
Reference  should  be  made  to  CME 
Three-Month  Eurodollar  Futures 
Contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  A.  Rock,  Attorney,  Division  of 
Trading  and  Markets,  Commodity 
Futimes  Trading  Commission,  2033  K 
Street,  N.W.,  Washington,  D.C.  20581; 
Telephone:  (202]  254-8955. 
SUPPLEMENTARY  INFORMATION:  The 
terms  and  conditions  of  CME’s  proposed 
three-month  Eurodollar  futures  contract 
are  as  follows: 

Chapter  -Three-Month  Eurodollars 

00.  Scope  of  Chapter. — ^This  chapter 
is  limited  in  application  to  futures 
trading  in  Eurodollars.  The  procedures 
for  trading,  clearing,  delivery  and 
settlement,  and  any  other  matters  not 
specifically  covered  herein  shall  be 
governed  by  the  rules  of  the  Exchange. 

01.  Commodity  Specifications. — 
Each  futures  contract  shall  be  for  a 
$1,000,000  Eurodollar  Time  Deposit  or 
Eurodollar  Certificate  of  Deposit  with  a 
three-month  maturity. 

02.  Futures  Call. — 

A.  Trading  Months  and  Hours:  Futures 
contracts  shall  be  scheduled  for  trading 
during  such  hours  and  delivery  in  such 
months  as  may  be  determined  by  the 
Board  of  Governors. 

B.  Size  of  Trading  Unit:  The  size  of  the 
unit  of  trading  shall  be  Eurodollar  Time 
Deposits  or  Eurodollar  Certificates  of 
Deposit  in  the  amount  of  $1,000,000. 

C.  Minimum  Increments:  Bids  and 
offers  shall  be  quoted  in  terms  of  the 
IMM  Index,  100.00  minus  yield  on  an 
annual  basis  for  a  360-day  year.  (A 
deposit  rate  of  7.20%  shall  be  quoted  as 


92.80].  Minimum  fluctuations  of  the  IMM 
Index  shall  be  in  multiples  of  .01 
($25.00). 

D.  Daily  Limits:  There  shall  be  no 
trading  at  a  level  more  than  0.60  IMM 
Index  points  above  or  below  the 
precechng  day’s  settlement  index  except 
as  provided  by  Rule  07  (Expanded  Daily 
Limits]  and  on  the  last  day  of  trading 
when  there  shall  be  no  limit. 

E.  Discretionary  Position  Limits:  The 
Board  may  in  its  sole  and  complete 
discretion  impose  limits  upon  an 
individual  or  upon  related  accounts. 

F.  Termination  of  Trading:  Futures 
trading  shall  terminate  on  the  last 
business  day  immediately  preceding  the 
third  Tuesday  of  the  contract  month. 

G.  Contract  Modification: 
Specifications  shall  be  fixed  as  of  the 
firot  day  of  trading  of  a  contract  except 
that  all  deliveries  must  conform  to 
government  regulations  in  force  at  the 
time  of  delivery.  If  any  U.S.  govermental 
agency  or  body  issues  an  order,  ruling, 
directive  or  law  pertaining  to  the  traifing 
or  delivery  of  Eurodollars,  such  order, 
ruling,  directive  or  law  shall  be 
construed  to  take  precedence  and 
become  part  of  these  rules,  and  all  open 
and  new  contracts  shall  be  subject  to 
such  government  orders. 

03.  Delivery. — ^The  following  shall 
specifically  apply  to  the  delivery  of 
Eurodollars: 

A.  Par  Delivery  Unit:  A  part  delivery 
unit  shall  be  a  $1,000,000  three-month 
Eurodollar  Certificate  of  Deposit  or 
Time  Deposit. 

B.  Delivery  Day:  Delivery  shall  be 
made  on  the  third  business  day 
following  the  last  day  of  trading  if  that 
day  is  followed  by  a  banking  business 
day  in  London,  Chictigo,  and  New  York. 
If  Aat  day  is  the  day  before  a  bank 
holiday,  delivery  shall  be  made  on  the 
next  business  day  that  is  not  followed 
by  a  holiday  or  weekend  in  either  New 
York,  Chicago  or  London. 

C.  Approved  Delivery  Banks:  The 
Board  of  Governors  shall  maintain  a  list 
of  London  branches  of  U.S.  or  European 
banks  whose  dollar-denominated 
liabilities  constitute  approved  delivery 
units  on  the  Eurodollar  contract.  ’The 
Board  of  Governors  may,  without  prior 
notification,  delete  banks  from  the 
Approved  Delivery  Bank  list. 

D.  Deliverable  Issues:  Any  dollar- 
denominated  time  deposit  or  certificate 
of  deposit  of  any  Approved  Delivery 
Bank  meeting  the  following  conditions 
shall  constitute  a  deliverable  deposit: 

1.  For  time  deposits:  (a)  value  dated 
on  delivery  day  in  New  York  Clearing 
House  funds;  (b)  the  initial  amount  of 
the  deposit  w^  be  $1,000,000.00, 

2.  For  both  time  deposits  and 
certificates  of  deposit:  maturing  at  least 
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86  days  and  not  more  than  93  days  after 
delivery  date,  and  maturing  on  a 
business  day,  not  a  banking  holiday,  not 
the  last  banking  day  of  the  week  or  the 
last  banking  day  before  a  holiday  in 
either  London,  New  York  or  Chicago, 

3.  For  certificates  of  deposit:  (a) 
having  a  fixed  maturity  value 
{principal + interest)  not  less  than 
$1,000,000  nor  greater  than  $1,200,000 
and  (b)  having  no  interest  payments 
between  the  delivery  date  and  the 
maturity  data. 

E.  Seller’s  Duties:  The  clearing 
member  representing  a  customer  making 
delivery  in  liquidation  of  his  position, 
shall  present  to  the  Clearing  House  by 
2:00  p.m.  on  the  business  day  before  the 
delivery  day,  a  Seller’s  Delivery 
Commitment  completed  in  full.  If  the 
delivery  unit  is  a  Eurodollar  Certificate 
of  Deposit,  the  Seller’s  Delivery 
Commitment  shall  indicate  the  maturity 
date  and  the  maturity  value  of  the 
delivery  imit.  If  the  delivery  vmit  is  a 
time  deposit,  the  clearing  member 
representing  seller  shall  indicate  the 
bank,  yield  and  maturity  date.  If  seller 
has  failed  to  negotiate  a  deliverable 
time  deposit  or  purchase  a  deliverable 
CD  at  time  of  submission  of  Seller’s 
Delivery  Commitment,  seller’s  clearing 
member  will  notify  the  Clearing  House 
by  2:00  p.m.  Time  deposits  negotiated 
and  CDs  purchased  by  short  following 
2:00  p.m.  on  the  business  day  preceding 
delivery  day  will  not  be  deliverable.  If 
such  commitment  is  received  later  than 
2:00  p.m.  on  the  day  before  the  delivery 
day,  but  not  later  than  9:00  a.m.  on  the 
delivery  day,  the  short  clearing  member 
shall  be  assessed  a  hne  on  a  per 
contract  basis,  the  amount  to  be 
determined  by  the  Board.  Any  papers 
received  subsequent  to  9:00  a.m.  on  the 
delivery  day  shall  constitute  the  seller’s 
failure  to  perform  and  be  acted  upon  in 
accordance  with  Rule  06. 

If  the  delivery  unit  is  a  Certificate  of 
Deposit,  before  11:00  a.m.  on  the 
delivery  date  the  seller  shall  deliver  a 
CertiHcate  of  Deposit  of  an  Approved 
Delivery  Bank,  satisfying  the  conditions 
of  Rule  03-D,  to  a  bank  designated  by 
the  Clearing  House. 

On  the  delivery  date  the  clearing 
member  representing  the  seller  shall 
present  to  the  buyer's  clearing  member  a 
certified  or  cashier’s  check  or  a  wire 
transfer  of  Fed  funds  in  the  amount  of 
the  seller’s  remaining  obligation  to  the 
buyer. 

F.  Buyer’s  Duties:  The  clearing 
member  with  a  long  position  at  close  of 
trading  on  the  last  day  of  trading  shall 


present  to  the  Clearing  House  by  2:00 
p.m.  on  that  day,  a  Buyer’s  Delivery 
Commitment  completed  in  full  and  an 
IMM  approved  payment  order  from  an 
approved  delivery  bank  conHrming 
delivery  of  New  York  Clearing  House 
funds  value  dated  on  the  delivery  date 
to  the  IMM  Eurodollar  delivery  accoimt 
in  a  bank  named  by  the  Clearing  House. 

If  such  commitment  is  received  later 
than  2:00  p.m.  on  the  last  day  of  trading, 
but  not  later  than  9:00  a.m.  on  the 
following  business  day,  buyer’s  clearing 
member  shall  be  assessed  a  fine  on  a 
per  contract  basis,  the  amount  to  be 
determined  by  the  Board.  If  papers  are 
not  submitted  by  9:00  a.m.  on  the 
business  day  following  the  last  day  of 
trading,  the  clearing  member 
representing  the  buyer  shall  pay  a 
penalty  of  no  more  than  the  interest 
yield  on  $1  million,  at  twice  the  average 
of  the  prime  loan  rates  of  the  ten  largest 
U.S.  banks,  ranked  by  deposit  size,  per 
contract. 

Upon  notification  of  a  delivery  of  a 
Eurodollar  time  deposit  in  buyer’s  name 
or  a  certificate  of  deposit,  buyer’s 
clearing  member  shall  present  a  certified 
or  cashier’s  check  or  a  wire  transfer  of 
Fed  funds  in  the  amount  of  buyer’s 
remaining  obligation  to  seller. 

G.  Matching  Longs  and  Shorts:  The 
Clearing  House  shall  match  the  oldest 
short  positions  with  the  Buyer’s  Delivery 
commitments  as  received.  In  the  event 
that  the  clearing  member  representing 
the  buyer  does  not  present  the  Buyer’s 
Delivery  Commitment  to  the  Clearing 
House  by  the  required  time,  the  Clearing 
House  will  assign  the  open  long  position 
to  the  remaining  open  short  position. 

04.  Par  Delivery. — 

A.  Delivery  Unit:  A  delivery  imit  shall 
be  a  $1,000,000  liability  of  a  London 
branch  of  an  approved  delivery  bank 
satisfying  the  conditions  of  03. 

B.  Payment:  If  the  unit  of  delivery  is  a 
Certificate  of  Deposit  satisfying  the 
conditions  of  03-D,  buyer’s  clearing 
member  shall  be  invoiced  according  to 
the  formula: 

Mturlty  (1  ♦  day  to  Mtarity  (F  yi«ld**)) 

•  Invole*  prle« 

'•AturTtf  ylttt  •  valut  at  aaturltj  of  ttoo  dolivarod 

CD. 

**r  Flold  •  (100>r  ladol)  i  0.01  vbora  (F  lad«i>  la 

ttM  lodas  laaal  of  tba  oiplriat  turodollar  eoatraet 

at  cloao  of  buaiaaaa  oa  tba  laat  dajr  of  tradiag. 

If  the  delivery  imit  is  a  time  deposit, 
$1,000,000  in  New  York  Clearing  House 
funds  will  be  transferred  to  the  buyer’s 


time  deposit  account  at  an  Approved 
Delivery  bank. 

If  the  unit  of  delivery  is  a  time  deposit, 
the  following  formula  shall  be  used  to 
calculate  the  amount  of  any  remaining 
obligations  between  buyer’s  clearing 
member  and  seller’s  clearing  member. 

raBalniog  obligatioa  • 

day  to  Maturity  a  (TD  ylald*^  -  F  Tlald**)  a  SI  .000.000 
300 

-  ♦  U  days  to  mtunty  (F  yiald)] 

360 

If  this  amount  is  positive.  Buyer’s 
clearing  member  will  make  payment  to 
Seller’s  clearing  member.  If  this  amount 
is  negative.  Seller’s  clearing  member 
will  make  payment  to  Buyer’s  clearing 
member. 

05.  Emergencies,  Acts  of  God,  Acts  of 
Government. — If  delivery  or  acceptance 
of  any  precondition  or  requirement  of 
either  is  prevented  by  str^e,  fire, 
accident,  action  of  government  or  act  of 
God,  the  seller  or  buyer  shall 
immediately  notify  the  Exchange 
President.  If  the  President  determines 
that  emergency  action  may  be 
necessary,  he  shall  call  a  special 
meeting  of  the  Board  of  Governors  and 
arrange  for  the  presentation  of  evidence 
respecting  the  emergency  condition.  If 
the  Board  determines  that  an  emergency 
exists,  it  shall  take  such  action  as  it 
deems  necessary  under  the 
circumstances  and  its  decision  shall  be 
binding  upon  all  parties  to  the  contract. 
For  example,  and  without  limiting  the 
Board’s  power,  it  may:  take  action  in 
accordance  with  Rule  06;  extend 
delivery  dates;  and  designate  alternate 
dates;  and  designate  alternate  approved 
banks  in  the  event  of  conditions 
interfering  with  the  normal  operations  of 
approved  facilities. 

La  the  event  that  the  Board  of 
Governors  or  Business  Conduct 
Committee  determines  that  there  exists 
a  shortage  of  deliverable  Eurodollar 
deposits,  it  may  upon  a  two-thirds  vote 
of  the  members  who  respond  to  a  poll 
take  such  action  as  may  in  the  Board’s 
or  Committee’s  sole  discretion  appear 
necessary  to  prevent,  correct,  or 
J  alleviate  the  condition.  Without  limiting 
the  foregoing  the  Board  or  Commitee 
may:  (1)  designate  as  deliverable 
deposits  of  banks  not  on  the  Approved 
Bank  List  and  (2)  determine  a  cash 
I  settlement  based  on  the  current  cash 
'  value  of  a  3-month  Eurodollar  deposit  as 
determined  by  using  the  current  cash 
market  yield  ciuve  on  the  last  day  of 
trading. 
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06.  Failure  to  Perform. — If  the  clearing 
member  with  a  delivery  commitment 
fails  to  perform  all  acts  required  by  this 
chapter,  then  that  clearing  member  shall 
be  deemed  as  failing  to  perform  which 
may  be  punishable  as  a  major  violation. 
A  clearing  member  shall  be  liable  to  the 
clearing  member  to  which  it  was 
matched  on  the  failing  transaction  for 
any  loss  sustained.  The  Board  shall 
determine  and  assess  losses  sustained, 
taking  into  account  the  settlement  price, 
interest  earnings  foregone,  and  such 
other  factors  as  it  deems  appropriate. 

The  Board  may  also  assess  such 
penalties  as  it  deems  appropriate  in 
addition  to  damages. 

07.  Expanded  Daily  Limits. — 
Whenever  on  two  successive  days  any 
contract  month  closes  at  the  normal 
daily  limit  in  the  same  direction  (not 
necessarily  the  same  contract  month  on 
both  days]  an  expanded  daily  limit 
schedule  shall  go  into  effect  as  follows: 

1.  The  third  day's  daily  limit  in  all 
contract  months  shall  be  150%  of  the 
normal  daily  limit. 

2.  If  any  contract  month  closes  at  its 
expanded  daily  limit  on  the  third  day  in 
the  same  direction,  then  the  fourth  day’s 
expanded  daily  limit  and  each 
successive  day  thereafter,  shall  be  200% 
of  the  normal  daily  limit,  so  long  as  any 
contract  month  closes  at  its  expanded 
daily  limit. 

3.  Whenever  the  foregoing  daily  limit 
schedule  is  in  effect  and  no  contract 
month  closes  at  the  limit  in  the  same 
direction  which  initiated  or  maintained 
the  expanded  schedule,  then  the  normal 
daily  limit  shall  be  reinstated  on  the 
following  day. 

«  *  *  *  * 

The  Commission  also  will  make 
available  any  other  materials  submitted 
by  the  CME  in  support  of  its  application 
for  contract  market  designation  to  the 
extent  that  such  materials  are  not 
entitled  to  confidential  treatment  under 
Part  145  of  the  Commission’s  regulations 
(17  CFR  Part  145).  Copies  of  such 
materials  submitted  by  the  CME  in 
support  of  its  application  for  designation 
will  be  avialable  through  the 
Commission’s  Secretary  or  its  offices  in 
Washington,  New  York,  Chicago, 
Minneapolis,  Kansas  City  and  San 
Francisco. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  its  application  for  contract 
market  designation,  should  send  such 
comments  to  Jane  K.  Stuckey,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 


Washington,  D.C.  20581,  by  March  17, 
1981. 

Issued  in  Washington,  D.C.,  on  January  12, 
1981. 

Jane  K.  Stuckey, 

Secretary  of  the  Commission. 

[FR  Doc.  81-1669  Filed  1-15-81: 8:45  am) 

BILUNG  CODE  6351-01-M 


Proposed  Futures  Contracts; 

Proposed  Rules  of  Major  Economic 
Significance;  Terms  and  Conditions  of 
the  90-Day  Certificates  of  Deposit 
Futures  Contract  of  the  New  York 
Futures  Exchange,  Inc. 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  proposed  rules  of 
contract  markets. 

summary:  The  New  York  Futures 
Exchange,  Inc.  (“NYFE”)  has  applied  for 
designation  as  a  contract  market  in 
$1,000,000  par  value  certificates  of 
deposit  with  maturities  of  90  days  that 
are  issued  by  major  United  States 
banks.  The  Commodity  Futures  Trading 
Commission  (“Commission”)  has 
determined  that  the  proposed  terms  and 
conditions  of  this  proposed  futures 
contract  are  of  major  economic 
significance  and  that,  accordingly, 
publication  of  the  proposed  terms  and 
conditions  is  in  the  public  interest,  will 
assist  the  Commission  in  determining 
whether  the  NYFE  should  be  so 
designated,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

date:  Comments  must  be  received  on  or 
before  March  17, 1981. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jane  K.  Stuckey,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  D.C.  20581. 
Reference  should  be  made  to  NYFE  90- 
Day  CD  Futures  Contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  A.  Rock,  Attorney,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  D.C.  20581; 
Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION:  The 
terms  and  conditions  of  NYFE’s 
proposed  90-day  certificates  of  deposit 
(“CD”)  futures  contract  are  as  follows: 

CD  Futures  Contract 

1000  Scope  of  Chapter 

This  chapter  governs  transactions 
involving  contracts  for  the  future 
delivery  of  ninety  day  certificates  of 
deposit  (“CD’s”)  issued  by  major  United 
States  banks  (“CD  Futures  Contracts”). 


The  CD  Futures  Contract  and  all  trading 
therein  shall  be  subject  to  the  rules 
contained  in  this  chapter,  the  Rules  of 
the  Exchange  and  the  Rules  of  the 
Clearing  Corporation. 

1001  Obligation  of  Parties  to  Contract 

The  seller  under  any  CD  Futures 
Contract  sells  and  agrees  to  delivery  to 
the  purchaser,  and  the  purchaser  buys 
and  agrees  to  receive  from  the  seller,  the 
delivery  unit  specified  in  these  Rules  in 
the  delivery  month  and  for  the  price 
agreed  upon  at  the  time  the  contract  is 
transacted,  in  accordance  with  the  Rules 
of  the  Exchange  and  the  Rules  of  the 
Clearing  Corporation. 

1002  Standards 

The  contract  grade  for  delivery  in 
satisfaction  of  CD  Futures  Contracts 
shall  be  CDs  issued  by  those  major  U.S. 
banks  whose  CDs  are  approved  by  the 
Board  as  being  deliverable  in 
satisfaction  of  CD  Futures  Contracts  and 
which  have  a  maturity  of  “ninety  (90) 
days”  from  the  day  of  delivery  specified 
in  the  contract.  The  term  “ninety  (90) 
days”  or  “90-days”  as  used  in  these 
rules  shall  refer  to  CDs  maturing  on  any 
Exchange  business  day  within  the  half¬ 
month  matiuity  period  which  includes 
the  90th  calendar  day  from  the  date  of 
settlement  of  the  contract. 

(a)  The  Board  shall  approve  for 
delivery  without  discount,  only  CDs  of 
those  major  U.S.  banks  whose  CDs  trade 
at  the  highest  prices  (lowest  interest 
rate)  and  at  prices  equivalent  to  each 
other’s  and  which  are  accepted  as  good 
delivery  without  specific  name  in  cash 
market  transactions  by  the  major  New 
York  dealers  regularly  trading  in  such 
certificates. 

(b)  In  the  event  of  an  emergency 
situation  affecting  the  adequacy  of  the 
supply  of  CDs  outstanding  deliverable 
under  paragraph  (a)  of  this  rule,  the 
Board  shall  have  the  authority  to 
approve  for  delivery  CDs  of  major  U.S. 
banks  which  trade  at  prices  closest  to 
those  CDs  specified  in  paraigraph  (a)  of 
this  rule.  Such  CDs  shall  be  deliverable 
at  a  discount  approximately  equivalent 
to  the  cash  market  discoimt. 

The  cash  market  discount  for  CDs  of 
each  bank  approved  under  this 
paragraph  shall  be  determined  by 
averaging  the  quotations  of  major  New 
York  CD  dealers  diuing  the  five 
business  days  prior  to  the  day  of 
delivery,  after  removing  the  highest  and 
lowest  quotes,  based  on  the  mean 
between  the  dealers’  representative  bid 
and  asked  quotations.  The  dealers 
whose  quotations  shall  be  used  for  this 
purpose  shall  be  those  as  approved  by 
the  Board. 
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(c)  Once  trading  has  been  initiated  in 
a  contract  month,  no  deletions  of 
approved  banks  under  paragraph  (a)  of 
this  rule  shall  be  made  for  that  contract 
month  except  under  extreme  adverse 
conditions  which  may  impair  that  bank’s 
ability  to  issue  new  or  redeem  its 
outstanding  CDs. 

(d)  The  list  of  banks  approved 
pursuant  to  paragraph  (a)  of  this  rule 
shall  be  posted  on  the  Exchange  bulletin 
board  prior  to  the  opening  of  trading  in  a 
delivery  month.  Additions  to  or 
deletions  from  the  list  of  approved 
banks  as  specified  in  paragraph  (a)  of 
this  rule  shall  be  made  only  for  new 
contract  months  prior  to  their 
introduction  for  trading  and  only  after 
survey  of  the  New  York  cash  dealer 
market  and  determination  by  the  Board 
that  such  additions  or  deletions  of  banks 
correspond  with  such  current  CD  cash 
market  practice. 

(e)  CDs  delivered  under  these  rules 
shall  mature  "ninety  (90)  days”  after 
delivery  in  the  half  month  period 
designated  at  the  beginning  of  trading  in 
that  delivery  month.  The  first  half  month 
period  shall  be  that  period  which 
includes  the  first  and  fifteenth  day  of  the 
delivery  month.  The  second  half  month 
period  shall  be  that  period  which 
includes  the  sixteenth  and  the  last  day 
of  the  delivery  month.  CDs  which 
mature  on  a  weekend  or  a  New  York 
State  bank  holiday  shall  not  be 
deliverable. 

(f)  CDs  delivered  under  these  rules 
shall  not  have  an  issuance  date  which  is 
earlier  than  the  first  business  day  of  the 
sixth  month  prior  to  the  CD’s  maturity 
date. 

(g)  Only  standard  bearer  form  CDs 
paying  a  hxed  rate  of  interest  payable  at 
maturity  shall  be  deliverable.  No 
variable  coupon  rate,  semi-annual 
payment  with  interest  payment  due 
prior  to  maturity  or  any  other  non- 
conventional  type  of  CD  shall  be 
deliverable. 

(h)  The  following  formulae  shall  be 
used  to  calculate  the  settlement  value, 
principal  value  and  accrued  interest  of  a 
delivery  unit  at  the  time  of  delivery: 


360  4  (Li  Ri) 


360  4  (L2  R2) 


0  -  S  -  1 


Where — 

5= Settlement  value  of  a  delivery  unit. 

Li  =  Original  Life  of  CD. 

l4=Remaining  Life  of  CD. 

Ri  =  Coupon  rate  of  CD. 

Ra= Yield  to  maturity  (settlement  price]  of 
CD. 

P=Par  value. 

I = Accrued  interest. 

Q= Principal  value  of  a  delivery  unit. 

1003  Unit  of  Trading 

The  unit  of  trading  for  CD  Futures 
Contracts  shall  be  CDs  having  a  par 
value  of  $1,000,000. 

1004  Months  Traded 

Trading  in  CD  Futures  Contracts  may 
be  conducted  in  the  first  and  second  half 
month  periods  during  the  six  nearby 
calendar  months  and  the  first  half  month 
periods  during  March,  June,  September 
and  June  thereafter. 

1005  Price  Basis 

Prices  quoted  shall  be  complements  of 
100%  of  the  yield  to  maturity  (100-yield 
to  maturity]  based  on  total  dollars 
invested  (e.g.:  a  CD  future  priced  at 
9.50%  yield  to  maturity  basis  would  be 
quoted  on  an  Exchange  Index  at  90.50]. 
Minimum  price  fluctuations  shall  be  one 
basis  point  (.01%)  per  100  points.  For  the 
purpose  of  calculating  variation  margin, 
the  value  of  one  basis  point  shall  be  set 
at  $24.50  per  contract. 

1006  Limits  on  Daily  Price  Changes 

(a]  There  shall  be  no  trading  at  a  price 
more  than  1.00%  (100  basis  points] 
above  or  below  the  preceding  day’s 
settlement  price  for  contracts  in  the 
same  delivery  month.  Exceptions  are 
provided  for  in  paragraphs  (b]  and  (c] 
below. 

(b]  Whenever  on  two  successive  days 
any  contract  month  closes  at  the  normal 
daily  price  limit  in  the  same  direction 
(not  necessarily  the  same  contract 
month  on  both  days]  an  expanded  daily 
price  limit  schedule  shall  go  into  effect 
as  follows: 

(1]  The  third  day’s  daily  price  limit 
shall  be  150%  of  the  normal  daily  price 
limit. 

(2]  If  any  contract  month  closes  at  its 
expanded  daily  price  limit  on  the  third 
day  in  the  same  direction  when  the 
fourth  day’s  expanded  daily  price  limit 
shall  be  200%  of  the  normal  daily  price 
limit. 

(3]  If  any  contract  month  closes  at  its 
expanded  daily  price  limit  on  the  fourth 
day  in  the  same  direction,  then  there 
shall  be  no  daily  price  limit  on  the  hfth 
day.  The  normal  daily  price  limit  will  be 
reinstated  on  the  sixth  day. 


(4]  Whenever  the  foregoing  price  limit 
schedule  is  in  effect  and  no  contract 
month  closes  by  more  than  the 
expanded  daily  price  limit  in  the  same 
direction  which  initiated  or  maintained 
the  expanded  schedule,  then  the  normal 
daily  price  limit  shall  be  reinstated  on 
the  following  day. 

(c]  There  shall  be  no  limit  on  daily 
contract  price  changes  for  the  delivery 
month  on  and  after  the  first  exchange 
business  day  of  the  delivery  month  of 
the  contract. 

1007  Position  Limits 

The  Board  from  time  to  time  may  set 
limits  on  the  maximum  net  long  or  net 
short  position  in  any  one  contract 
delivery  month  or  in  all  months 
combined  in  the  contract  which  any 
individual  or  organization  acting  alone 
or  in  concert  with  any  other  person  may 
hold  or  control  in  CD  Futures  Contracts 
at  the  end  of  any  business  day. 

1008  Reportable  Positions 

The  Board  from  time  to  time  may  set 
the  number  of  contracts,  long  or  short,  in 
any  one  contract  delivery  month  or  in  all 
months  combined  in  the  contract 
whether  owned  or  controlled  or  carried 
for  any  individual  or  organization,  either 
alone  or  in  conjunction  with  any  other 
person,  which  shall  be  a  reportable 
position.  Every  member  and  member 
organization  shall  report  each  and  every 
reportable  position  to  the  Exchange  at 
such  times  and  in  such  form  and  manner 
as  shall  be  prescribed  by  the  Exchange. 

1009  Hours  of  Trading 

The  hours  of  Futures  trading  in  CD 
futures  Contracts  shall  be  from  9:00  a.m. 
to  3:00  p.m.  Eastern  time  on  all  exchange 
business  days  except  that  on  the  last 
day  of  trading,  trading  shall  be  closed  at 
11:00  a.m.  of  that  day. 

1010  Last  Day  of  Trading 

(a]  No  trades  in  CD  Futures  Contracts 
deliverable  in  any  first  half  month  shall 
be  made  after  the  Tuesday  closest  to  the 
seventh  calendar  day  of  that  first  half 
month  period. 

(b]  No  trades  in  CD  Futures  Contracts 
deliverable  in  any  second  half  month 
period  shall  be  made  after  the  Tuesday 
closest  to  the  twenty-first  calendar  day 
of  the  second  half  month  period. 

(c]  Should  such  Tuesday  be  an 
Exchange  holiday  or  precede  an 
Exchange  holiday,  or  the  closest 
Tuesdays  to  the  seventh  and  twenty- 
first  calendar  days  not  be  determinable, 
the  Board  shall  set  the  delivery  day  for 
that  half  month  period. 
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1011  Delivery  of  Futures  Contracts 

All  deliveries  must  be  made  through 
the  Clearing  Corporation.  No  deliveries 
shall  be  made  in  a  current  half  delivery 
month  except  on  the  day  specified  for 
such  delivery  in  these  rules.  At  the 
conclusion  of  trading  in  the  current 
delivery  half  month,  all  open  positions 
must  be  satisfied  by  actual  delivery  of 
CDs  meeting  the  standards  of  Rule  1002 
or  otherwise  as  provided  for  in  the  Rules 
of  the  Exchange. 

1012  Tender  of  Deli  very  Notices 

(a)  A  clearing  member  holding  open 
positions  in  the  CD  Futures  Contract  in 
the  current  delivery  month  at  the  time 
trading  in  that  contract  has  ceased  in 
accordance  with  Rule  1010  of  these 
rules,  shall  furnish  delivery  notices  to 
the  Clearing  Corporation  on  a  form 
prescribed  by  the  Clearing  Corporation 
not  later  than  1:00  p.m.  of  the  last  day  of 
trading  in  that  contract. 

(b)  Delivery  notices  from  clearing 
members  representing  sellers  shall 
contain  the  following  information: 

1.  Name  of  bank  CD  to  be  delivered. 

2.  Interest  rate  of  CD. 

3.  Original  date  of  issuance  of  CD. 

4.  Date  of  maturity  of  CD. 

5.  Such  other  information  as  the 
Clearing  Corporation  may  require. 

1013  Copy  of  Deli  very  Notice  to 
Commission 

Every  clearing  member  shall  furnish 
promptly  to  the  Commission  a  copy  of 
each  delivery  notice  specified  in  Rule 
1012  of  these  rules  issued  by  such 
member  in  conjunction  with  the  delivery 
of  CDs. 

1014  Delivery  Through  the  Clearing 
Corporation 

(a)  Delivery  of  CDs  as  required  by 
these  rules  shall  be  made  not  later  than 

- p.m.,  on  the  Exchange  business  day 

following  the  last  day  of  trading.  In  the 
event  that  day  is  a  bank  holiday  in  New 
York  State,  delivery  shall  be  made  on 
the  next  business  day  common  to  the 
Exchange  and  banks  in  New  York  State. 

(b)  The  Clearing  Corporation  will 
advise  clearing  members  holding  open 
long  positions  of  the  details  and 
settlement  amounts  of  each  delivery 
assigned  to  them,  based  on  the 
settlement  price  established  on  the  last 
day  of  trading  in  the  delivery  half  month 
and  the  information  furnished  to  it  in  the 
delivery  notices  tendered  to  it  in 
accordance  with  Rule  1012  of  these 
rules,  no  later  than  2:00  p.m.  of  the 
Exchange  business  day  prior  to  the 
delivery  date. 


Quarterly  Publication  of  Indexes; 
Order 


1015  Payment  by  Buyers 

Payment  by  buyers  shall  be  remitted 
in  Federal  funds  to  the  Clearing 
Corporation  designated  delivery  bank 

not  later  than - p.m.  on  the  day 

specified  for  delivery.  Calculation  of  the 
value  of  the  delivery  unit  shall  be  in 
accordance  with  the  formulae  in  Rule 
1002(h)  of  these  rules. 

1016  Delinquency  in  Performance 

If  a  clearing  member  fails  to  perform 
any  acts  required  by  this  chapter  or  fails 
to  deliver  or  accept  delivery  as  required 
under  Clearing  Corporation  Rules  502 
and  503,  respectively,  the  clearing 
member  will  be  subject  to  disciplinary 
action,  and  the  Exchange  may  assess 
such  clearing  member  for  the  expenses 
associated  therewith. 

The  Commission  also  will  make 
available  any  other  materials  submitted 
by  the  NYFE  in  support  of  its  application 
for  contract  market  designation  to  the 
extent  that  such  materials  are  not 
entitled  to  confidential  treatment  under 
Part  145  of  the  Commission’s  regulations 
(17  CFR  Part  145).  Copies  of  such 
materials  submitted  by  the  NYFE  in 
support  of  its  application  for  designation 
will  be  available  through  the 
Commission’s  Secretary  or  its  offices  in 
Washington,  New  York,  Chicago, 
Minneapolis,  Kansas  City  and  San 
Francisco. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  NYFE  in 
support  of  its  applicatioa  for  contract 
market  designation,  should  send  such 
comments  to  Jane  K.  Stuckey,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington,  D.C.  20581,  by  March  17, 
1981. 

Issued  in  Washington,  D.C.,  on  January  12, 
1981. 

Jane  K.  Stuckey, 

Secretary  of  the  Commission. 

(FR  Doc.  81-1670  Filed  1-15-81: 8:45  am] 

BILLING  CODE  6351-01-M 


The  Commodity  Futures  Trading 
Commission  hereby  determines, 
pursuant  to  subparagraph  (a)(2)  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(a)(2),  that  quarterly  publication  of 
the  indexes  required  to  be  kept 
thereunder  of: 

(A)  final  Commission  opinions, 
including  concurring  and  dissenting 
opinions,  as  well  as  orders,  made  in  the 
adjudication  of  cases; 

(B)  statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  Commission  and  are  not 
published  in  the  Federal  Register;  and 

(C)  Commission  administrative  staff 
manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public;  is 
unnecessary  and  impractical.  One  of  the 
reasons  for  this  determination  is  that  the 
records  referred  to  in  paragraph  A 
above  are  continually  being  generated, 
so  that  any  publication  of  an  index  of 
them  would  be  quite  lengthy  and  might 
soon  become  out-of-date.  With  respect 
to  the  items  referred  to  in  paragraph  B 
above,  all  currently-effective 
Commission  statements  of  policy  and 
interpretations,  except  for  one,  have 
been  published  in  the  Federal  Register 
and  the  Commission  now  generally 
publishes  such  documents  in  the  Federal 
Register  so  that  there  will  be  few,  if  any, 
which  are  unpublished  in  the  futiu%.  The 
Commission  has  determined  that  it  is 
unnecessary  to  publish  an  index  of  this 
one  document.  Furthermore,  the  records 
listed  in  paragraph  C  are  gradually 
generated  and  no  need  is  seen  for 
quarterly  publication  of  an  index  of 
them.  Finally,  publication  of  the  indexes 
would  require  an  additional  expenditiue 
of  the  Commission’s  limited  resources. 

Instead  of  publication,  the 
Commission’s  Office  of  the  Secretariat 
will  provide  copies  of  the  indexes  of 
these  records  upon  request  at  the  direct 
cost  of  duplication.  A  listing  of 
Commission  indexes  currently  available 
is  Appedix  A  hereto. 

Issued  by  the  Commission  in  Washington, 
D.C.  on  January  9, 1981. 

Jane  K.  Stuckey, 

Secretary  of  the  Commission. 


Appendix  A — Commodity  Futures  Trading  Commission  Irtdexes  Avaiable  for  Public  Inspection  and  Copying 


Index  title:  period  covered.  Order  from;  price:  make  For  nspedion.  copying,  or 
brief  description  of  contents  checks  payable  to  ComnvxMy  adiMionai  totormalion  oonlact 
Agency  Futures  Tradmg  Commission 


ComtTtodity  Futures  Trading 
Commission. 


Index  of  fmal  Commission 
opinions,  including 
concurring  arxl  dissenting 
opinions,  and  orders  in  the 
adiudication  of  cases.  Aprs 
21. 1975  to  date  '. 


OfBoe  of  the  Secretariat 
Commodky  Futures 
Ttadng  Commission.  2033 
K  Sheet  N.W.. 
Washington.  D.a  20561. 
Price:  10  cents  par  page 


Office  of  ttia  Sacratariat 
Commafly  Fuhaes  Tradng 
Commisaion.  2033  K  Sheet 
N.Wf.,  Ikfaahingtort  D.C. 
20581,  (202)  254-6314. 
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Index  title:  period  covered.  Order  trom;  price:  make  For  inspection,  copying,  or 
brief  desrmption  of  contents  checks  payable  to  Commodity  additional  information  contact 
Agency  Futures  Trading  Commission 


ComtTKxlity  Futures  Trading 
Commission.  —Continued 


Do 


Index  of  statements  of  policy 
arxl  interpretatiorts 
adopted  by  the 
Commission  aixi  rxit 
published  in  the  Federal 
Register.  April  21,  1975  to 
date. 

Index  of  Commission 
administrative  manuals  and 
instructions  to  staff  that 
affect  a  member  of  the 
public.  April  21,  1975  to 
date  *. 


Office  of  the  Secretariat. 
Commodity  Futures 
Trading  Commission.  2033 
K  Sheet.  N.W.. 

Washington,  D  C.  20561. 
Price:  10  cents  per  page. 

. do . 


Office  of  the  Secretariat, 
Commodity  Futures  Trading 
Commission,  2033  K  Street, 
N.W.,  Washington.  O.C. 
20581,(202)254-6314. 


Do. 


■This  index  consists  of  separate  chronological  listings  of  final  Commission  opinions  and  orders  in  enforcement  cases  and 
reparations  proceedings  before  the  Commission. 

’Comrnission  instructions  no  longer  in  use  are  not  iryduded  in  this  index. 


DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Developing 
Institutions;  Meeting 

agency:  Advisory  Council  on 
Developing  Institutions. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Developing  Institutions.  This 
notice  also  describes  the  functions  of 
the  Coimcil.  Notice  of  this  meeting  is 
required  under  section  10(a](2)  of  the 
Federal  Advisory  Committee  Act. 
date:  January  29-30,  8  a.m.  to  5  p.m. 
ADDRESS:  F.O.B.  6,  Room  1130, 400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Paul  H.  Camell,  Executive  Director, 
Advisory  Council  on  Developing 
Institutions,  Regional  Office  Building  3, 
(202)  245-2455,  7th  and  D  Streets,  SW., 
Washington,  D.C.  20202. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Developing 
Insitutions  is  established  under  Section 
303  of  the  Higher  Education  Act  of  1965, 
as  amended  (20  U.S.C.  1051-1086), 
unless  otherwise  noted.  The  Council  is 
established  to  identify  developing 
institutions  through  which  the  purposes 
of  this  title  may  be  achieved;  and 
establish  the  priorities  and  criteria  to  be 
used  in  making  grants  under  section 
304(a). 

The  meeting  of  the  Council  shall  be 
open  to  the  public.  The  proposed  agenda 
includes: 

1.  Swearing-in  of  new  members. 

2.  An  Analysis  of  the  Application 
Review  Award  Process. 

3.  A  Progress  Report  on  the  “Study  of 
the  Streng&ening  Developing 
Institutions  Program.” 

Records  are  kept  of  all  Council 


proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Executive  Director  of  the  Advisory 
Council  on  Developing  Institutions, 
Room  3068,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington, 
D.C.  20202. 

Signed  at  Washington,  D.C.,  on  January  13, 
1981. 

Paul  H.  Camell, 

Executive  Director,  Advisory  Council  on 
Developing  Institutions. 

[FR  Doc.  81-1555  Filed  1-15-81;  8:45  am) 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IDocket  No.  RP81-30-000] 

Algonquin  Gas  Transmission  Co.; 
FHing 

January  13, 1981. 

Take  notice  that  on  January  9, 1981, 
Algonquin  Gas  Transmission  Company 
(Algonquin  Gas)  filed  three  tariff  sheets 
relating  to  Rate  Schedule  SNG-1  to 
provide  for  extra-schedule  deliveries  of 
synthesized  natural  gas  (SNG)  pursuant 
to  urgent  customer  requests.  Algonquin 
Gas  also  requests  such  other 
authorization  as  may  be  necessary  to 
effectuate  such  deliveries. 

By  its  proposal,  Algonquin  Gas  states 
that  it  will  deliver  to  its  regular  SNG-1 
customers  such  extra-schedule 
quantities  of  SNG  as  are  available  from 
the  SNG  plant  at  Freetown, 
Massachusetts  which  is  owned  and 
operated  by  Algonquin  Gas’  wholly- 
owned  subsidiary,  Algonquin  SNG,  Inc. 
Deliveriers  will  be  made  during  the 
remainder  of  the  1980-81  SNG  delivery 
season.  Algonquin  Gas  states  that  the 
price  will  be  based  on  the  incremental 
cost  of  feedstock  plus  the  established 
rate  for  converting  feedstock  into  SNG. 


It  also  states  that  its  intent  is  neither  to 
gain  nor  lose  in  net  income  as  a  result  of 
making  such  proposed  extra-schedule 
SNG  deliveries.  The  full  details  of 
Algonquin  Gas’  filing  are  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Algonquin  further  states  that  its 
proposal  is  designed  to  meet  two  force 
majeure  situations,  namely  the  inability 
of  its  distributor-customers  to  receive 
LNG  supplies  due  to  the  interruption  of 
shipping  at  Algeria,  and  the  20%  colder- 
than-normal  winter  currently  being 
experienced.  Accordingly,  Algonquin 
Gas  requests  Commission  acceptance  of 
its  tariff  filing  and  the  issuance  of  any 
necessary  authorization  on  an  expedited 
basis. 

Algonquin  states  that  a  copy  of  its 
letter  and  enclosure  has  been  mailed  to 
all  affected  customers  and  interested 
state  commissions  and  is  being  posted 
as  provided  by  our  Regulations. 

Take  further  notice  that  the  above 
referenced  tariff  sheets  were  accepted 
for  filing  by  letter  order  of  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation  subject  to  noticing  and 
review  of  any  comments  received.  Said 
tariff  sheets  are  to  be  effective  for  the 
period  January  9, 1981  through  March  31, 
1981. 

The  January  9, 1981  order  indicates 
that  the  proposed  tariff  sheets  provide 
for  an  increase  in  the  level  of  service 
without  a  change  in  rate,  and  that  the 
revenues  collected  thereunder  shall  be 
subject  to  a  revenue-cost  comparison 
pursuant  to  the  post  audit  procedures  of 
§  10.6  of  Rate  Schedule  SNG-1,  which 
are  intended  to  protect  customers 
against  overcollection  of  revenues. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §  §  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  23, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene. 

Lois  D.  Cashell, 

Acting  Secretary. 

UPS.  Doc.  81-1599  Filed  1-15-81;  8:45  a.m.] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-1628-7] 

Availability  of  Environmental  Impact 
Statements 

agency:  OfHce  of  Evironmental  Review 
(A-104)  U.S.  Environmental  Protection 
Agency. 

PURPOSE:  This  notice  lists  the 
environmental  impact  statements  (EIS’s) 
which  have  been  officially  filed  with  the 
EPA  and  distributed  to  Federal  agencies 
and  interested  groups,  organizations  and 
individuals  for  review  pursuant  to  the 
Council  on  Environmental  Quality’s 
regulations  (40  CFR  Part  1506.9). 

PERIOD  covered:  This  notice  includes 
EIS’s  filed  during  the  week  of  January  5, 
1981  to  January  9, 1981. 

REVIEW  periods:  The  45-day  review 
period  for  draft  EIS’s  listed  in  this  notice 
is  calculated  from  January  16, 1981  and 
will  end  on  March  2, 1981.  The  30-day 
review  period  for  final  EIS’s  as 
calculated  from  January  16, 1981  will 
end  on  February  16, 1981. 

EIS  AVAILABILITY:  To  obtain  a  copy  of  an 
EIS  listed  in  this  notice  you  should 
contact  the  Federal  agency  which 
prepared  the  EIS.  This  notice  will  give  a 
contact  person  for  each  Federal  agency 
which  has  filed  an  EIS  during  the  period 
covered  by  the  notice.  If  a  Federal 
agency  does  not  have  the  EIS  available 
upon  request  you  may  contact  the  Office 
of  Environmental  Review,  EPA,  for 
further  information. 

BACK  COPIES  OF  EIS’S:  Copies  of  EIS’s 
previously  filed  with  EPA  or  CEQ  which 
are  no  longer  available  from  the 
originating  agency  are  available  with 
charge  from  the  following  source: 
Information  Resources  Press,  1700  North 
Moore  Street,  Arlington,  Virginia  22209 
(703)  558-8270. 

SUMMARY  OF  NOTICE:  This  notice  sets 
forth  a  list  of  EIS’s  filed  with  EPA  during 
the  week  of  January  5, 1981  to  January  9, 
1981.  The  Federal  agency  filing  the  EIS, 
the  name,  address,  and  telephone 
number  of  the  Federal  agency  contact 
for  copies  of  the  EIS,  the  filing  status  of 
the  EIS,  the  actual  date  the  EIS  was  filed 
with  EPA,  the  title  of  the  EIS,  the 
State(s)  and  county(ies)  of  the  proposed 
action  and  a  brief  summary  of  the 
proposed  Federal  action  and  the  Federal 
agency  EIS  number,  if  available,  is  listed 
in  this  notice.  Commenting  entities  on 
draft  EIS’s  are  listed  for  final  EIS’s.  All 
additional  information  relating  to  EIS’s 
such  as  time  extensions  or  reductions  of 
prescribed  review  periods,  withdrawals, 
retractions,  corrections  or  supplemental 
reports  is  also  noticed  under  the 
appropriate  agency. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L.  Wilson,  Office  of  Environmental 
Review,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460  (202)  245-3006. 

Dated:  January  13, 1981. 

William  N.  Hedeman,  Jr., 

Director,  Office  of  Environmental  Review  (A- 
104). 

U.S.  ARMY  CORPS  OF  ENGINEERS 
Contact:  Mr.  Richard  Makinen,  Office  of 
Environmental  Policy,  Attn:  DAEN-CWR-P, 
Office  of  the  Chief  of  Engineers,  U.S.  Army 
Corps  of  Engineers,  20  Massachusetts 
Avenue,  Washington,  D.C.  20314  (202)  272- 
0121. 

-Draft 

UVAS  CREEK  FLOOD  PROTECTION 
PLAN,  GILROY:  Santa  Clara  County, 
California,  January  6:  Proposed  is  a  flood 
control  plan  for  Uvas  Creek  located  along  the 
city  of  Gilroy,  Santa  Clara  County,  California. 
The  preferred  alternative  consists  of:  (1)  A 
new  or  reconstructed  levee  along  the  north 
side  of  the  creek,  setback  wherever  possible; 

(2)  reconstruction  of  about  1,000  feet  of 
existing  levee  downstream  of  Miller  Avenue; 

(3)  raising  of  up  to  1,000  feet  of  levee 
upstream  of  Miller  Avenue;  (4)  relocation  of 
Thomas  Road;  and  (5)  construction  of  a  new 
bridge  upstream  of  the  existing  structure. 

(San  Francisco  District]  (EIS  order  No. 
810007). 

EXTENSION:  The  review  period  for  the 
above  EIS  has  been  extended  until  March  29, 
1981.  (No.  810007.) 

Draft  Supplement 

MANKATO-N.  MANKATO-LE  HH.I.IKR 
FLOOD  CONTROL  (DS-2):‘Blue  Earth 
County,  Minnesota,  January  5:  Proposed  is 
the  alternation  or  relocation  of  two  MN-169/ 
60  bridges  over  the  Blue  Earth  River  in  Blue 
Earth  County,  Minnesota.  The  bridges  must 
be  raised  or  replaced  to  an  elevation 
approximately  17  feet  above  the  existing 
bridges.  The  alternatives  differ  only  in 
location  and  would  consist  of  a  new  bridge 
built  inunediately  upstream  of  the  existing 
bridges  and  new  off  and  on  ramps  to  replace 
an  existing  at-grade  intersection.  This 
statement  supplements  an  amended  final  EIS 
filed  in  April  1972.  (St.  Paul  District]  (EIS 
order  No.  810003). 

Report 

REPORT— MISSOURI  RIVER 
MANAGEMENT  PLAN:  Several,  January  9: 
This  supplemental  report  provides 
information  concerning  a  management  plan 
for  the  Missouri  River  as  related  to  final  EIS, 
No.  790003,  filed  1-2-79  on  the  Missouri  River 
bank  stabilization  and  navigation  project, 
continuing  construction  and  maintenance. 
(Missouri  River  division)  (EIS  order  No. 
810019). 

REESTABUSHMENT  OF  EIS 
AVAILABILITY  DATE:  Based  on  the  actual 
availability  of  the  following  EIS’s  EPA  has 
reestablished  the  date  of  availability  and 
subsequently  the  end  of  the  review  periods 
for  the  following  EIS’s: 

Rouge  River  Basin,  Elk  Creek  Lake,  OR — 
Date  of  EIS  availability  is  December  12, 


1981 — End  of  Review  is  January  22, 1981.  (No. 
800946FS.] 

Maalaea  Harbor  for  Light-Draft  Vessels, 

HI — ^Date  of  EIS  availability  is  December  29, 
1981 — ^End  of  Review  is  January  27, 1981.  (No. 
800887F.) 

DEPARTMENT  OF  ENERGY 

Contact:  Dr.  Robert  Stem,  Acting  Director, 
NEPA  Affairs  Division,  Department  of 
Energy,  Mail  Station  4G-064,  Forrestal  Bldg., 
Washington,  D.C.  20585. 

Draft 

SOLVENT  REFINED  COAL-1 
DEMONSTRATION  PROJECT;  Daviess 
County,  Kentucky,  January  9:  Proposed  is  a 
cost  sharing  agreement  for  the  constmction 
and  operation  of  a  6.000  TPSD  solvent  refined 
coal  demonstration  project  with  the  potential 
for  ultimate  development  of  a  30,000  TPSD 
commercial  facility  at  Newman  in  Daviess 
County,  Kentucky.  The  alternatives  consider 

(1)  Site  locations,  (2)  design  options,  (3)  plant 
layout  and  (4)  termination  of  contract  (DOE/ 
EIS-0073-0/VI)  (EIS  order  No.  810017). 

ENVRONMENTAL  PROTECTION  AGENCY 
Draft 

Contact  RTP  Library.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
North  Carolina  27711,  (919)  541-2777. 

BENZENE  STORAGE  TANK  EMISSIONa 
STANDARDS:  Regulatory,  January  7: 
Proposed  are  benzene  emissions  standards 
which  would  limit  emissions  from  existing 
and  new  storage  tanks.  Several  control 
options  are  considered  both  for  new  and 
existing  plants  including  no  additional 
standard  and  the  prohibition  of  benzene 
tanks.  The  other  options  address  the  possible 
use  of:  (1)  Internal  floating  roofs  (contact  or 
noncontact),  (2)  secondary  seals,  (3)  contact 
internal  floating  roofs  with  liquid-mounted 
primary  seals  and  a  continuous  secondary 
seal,  and  (4)  vapor  control  systems.  (EPA- 
45013-80-034A.) 

EXTENSION:  The  review  period  for  the 
above  EIS  has  been  extended  until  March  10, 
1981.  (No.  810011.) 

Final 

Contact:  Mr.  Edward  Vest  Region  VD, 
Environmental  Protection  Agency.  324  East 
11th  Street  Kansas  City,  Missouri  64106,  (816) 
374-2921. 

MARION  COUNTY  SEWERACX 
FACnJTIES,  GRANT:  Marion  County, 

Kansas,  January  7:  Proposed  is  the  awarding 
or  non-approval  of  funding  for  the 
constructing  of  a  conventional  sewerage 
collection  and  treatment  system  to  serve  the 
Marion  County  Lake  Improvement  District 
Kansas.  The  project  includes:  (1)  A 
conventional  gravity  collection  system,  and 

(2)  a  force  main  to  the  city  of  Marion’s 
proposed  treatment  plant  Alternatives 
include:  (1)  A  total  retention  lagoon,  (2)  new 
on-site  systems,  (3)  pressure  sewer  and 
vacuum  sewer  collection  systems,  and  (4) 
conununity  leach  fields.  (EPA-907/9-80-004.) 
Comments  made  by:  COE,  USDA,  HHS,  HUD, 
DOI,  State  agencies,  individuals  and 
businesses.  (EIS  order  No.  810013.) 
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Draft 

Contact:  Ms.  Lisa  Corbin,  Region  X, 
Environmental  Protection  Agency,  1200  6th 
Avenue,  Seattle,  Washington  98101,  (206) 
442-1285. 

CITY  OF  COEUR  D’ALENE  WWT 
FACILITY,  GRANT:  Kootenai  County,  Idaho, 
January  7:  Proposed  is  the  awarding  of  a 
grant  for  the  upgrading  of  sewage  treatment 
facilities  in  the  city  of  Coeur  D'Alene, 

Kootenai  County,  Idaho.  The  alternatives 
consider.  (1)  no  action,  (2)  upgrading  of 
existing  facilities  and  construction  of 
additional  facilities,  (3)  closure  of  existing 
plant  and  construction  of  a  new  trickling 
niter/activated  sludge  plant,  and  (3) 
upgrading  the  existing  plant  and  construction 
of  an  additional  plant.  All  of  the  alternatives 
would  include  sewer  interceptor  extensions. 
(EPA-910/9-80-076)  (EIS  order  No.  810612). 

GENERAL  SERVICE  ADMINISTRATION 

Contact:  Mr.  Carl  W.  Penland,  Acting 
Director,  Environmental  Affairs  Division, 
General  Services  Administration,  18th  and  F 
Streets,  NW.,  Washington,  D.C.  20405,  (202) 
566-1416. 

Draft 

POST  OFFICE  AND  COURTHOUSE 
RENOVA’nON,  CHARLESTON:  Charleston 
County,  January  9;  Proposed  is  the  renovation 
of  and  annex  construction  to  the  US  post 
office  and  courthouse  in  the  city  and  county 
of  Charleston,  South  Carolina.  The  annex  will 
contain  25,270  sq.  ft.  of  occupiable  space.  Hie 
alternatives  consider  (1)  No  action,  (2) 
construction  of  annex,  (3)  relocation  of  post 
office,  (4)  relocation  of  courthouse,  (5)  leasing 
of  existing  space,  (6)  acquisition  of  adjacent 
building,  and  (7)  use  of  existing  Government- 
owned  buildings.  (ESC-81001)  (EIS  order  No. 
810020). 

DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

SECTION  104H 

The  following  are  community  development 
block  grant  statements  prepared  and 
circulated  directly  by  applicants  pursuant  to 
section  104  (H)  of  the  1974  Housing  and 
Community  Development  Act.  Copies  may  be 
obtained  ^m  the  office  of  the  appropriate 
local  executive.  Copies  are  not  available  ffom 
HUD. 

Final 

PUEBLO  DOWNTOWN  HOTEL/ 
CONVENTION  CENTER,  UDAG:  Pueblo 
County,  Colorado,  January  1:  Proposed  is  the 
awarding  of  a  UDAG  for  the  Pueblo 
Downtown  Hotel/Convention  Center  project 
in  the  city  and  county  of  Pueblo,  Colorado. 
The  complex  will  be  composed  of  separate 
but  integrated  facilities  including:  (1)  A 
conference  center,  (2)  a  hotel,  (3)  a  retail 
complex,  (4)  a  paiking  facility,  and  (5) 
associated  on-site  improvements.  Comments 
made  by:  AHP,  EPA,  FEMA,  State,  and  local 
agencies.  (EIS  order  No.  810010). 

DEPARTMENT  OF  INTERIOR 

Contact:  Mr.  Bruce  Blanchard,  Director, 
Environmental  Project  Review,  Room  4256 
Interior  Bldg.,  Department  of  the  Interior, 
Washington,  D.C.  20240  (202)  343-3891. 


Bureau  of  Land  Management 
Draft 

MOON  LAKE  POWER  PLANT  UNITS  1 
AND  2,  RIGHT-OF-WAY:  Uintah  County. 
Utah.  January  8:  Proposed  is  the  awarding  of 
right-of-way  for  the  Moon  Lake  Power  Plant 
units  1  and  2  in  Uintah  County,  Utah.  The 
electricity  generated  would  be  distributed  by 
one  345  kV  transmission  line  and  four  138  kV 
lines.  The  alternatives  consider  various 
options  for  plant  sites,  coal  supply,  coal 
transport,  water  source,  and  power 
transmission  systems.  The  USDA/REA  is  a 
joint  lead  agency  and  proposes  to  issue  loan 
guarantees.  The  FS  is  a  cooperating  agency. 
(FES-81-2).  (USDA-REA-(ADM)-81-l-0). 

(EIS  order  No.  810016). 

Final 

EASTERN  SAN  DIEGO  COUNTY 
PLANNING  AREA  MANAGEMENT;  San 
Diego  County,  California,  January  6:  Proposed 
is  a  grazing  and  wilderness  management  plan 
for  the  eastern  San  Diego  County  planning 
unit  (McCain  Valley)  in  the  El  Cento  resource 
area  of  the  Riverside  district,  California.  The 
planning  area  encompasses  98,902  acres  of 
public  land.  Grazing  management  would  be 
implemented  on  67,903  acres,  and  wilderness 
designation  recommended  for  41,776  acres. 
The  grazing  alternatives  include:  (1)  No 
grazing,  (2)  intensive  use,  (3)  limited  use,  and 
(4)  no  action.  The  wilderness  alternatives  are: 
(1)  Maximize  wilderness,  (2)  no  wilderness, 
and  (3)  limited  wilderness.  Comments  made 
by:  DOI,  EPA,  USDA,  State  and  local 
agencies,  groups,  individuals,  and  business. 
(Els  order  No.  810006). 

Final 

MOUNT  DOME  PLANNING  UNIT 
LIVESTOCK  GRAZING  MGMT.:  Siskiyou 
and  Modoc  Coimties,  California,  January  6: 
Proposed  is  the  implementation  of  a  livestock 
grazing  management  plan  for  the  Moimt 
Dome  area  in  Siskiyou  and  Modoc  Counties, 
California.  Components  include:  (1) 
Adjustments  of  authorized  livestock  use;  (2) 
introduction  of  grazing  treatments;  and  (3) 
range  projects  and  facilities  including 
vegetation  manipulation  and  construction  of 
reservoirs,  fencing,  pipeline,  water  tank  and 
troughs.  The  alternatives  include  moderate, 
primitive,  limited  or  exclusive  uses  and  no 
action.  (FES-81-2).  Comments  made  by: 
FERC,  DOI.  EPA.  USDA,  HHS,  AHP.  State 
agencies,  groups,  and  individuals.  (EIS  order 
No.  810005). 

Bureau  of  Indian  Affairs 

Final 

WILDHORSE  RESERVOIR  AND  LANDS, 
RECREA-nONAL  LEASE:  Elko  County. 
Nevada.  January  6;  Proposed  is  the  leasing  of 
150  acres  of  Federal  lands,  known  as  the 
Wildhorse  Mafina,  within  the  Wildhorse 
Reservoir,  Elko  County,  Nevada.  The 
alternatives  consider:  (1)  No  action,  (2)  retain 
present  administration  in  addition  to  further 
recreational  development,  (3)  lease  or  convey 
all  or  portions  of  the  reservoir  area  to 
nontribal  entities,  and  (4)  seek  DOI 
sponsorship  of  legislation  for  the  conveyance 
in  trust  of  the  BIA-administered  areas  of 
Wildhorse  Reservoir  to  the  tribes  (Proposed 


Action  of  draft  EIS).  (FES-80-55).  Comments 
made  by:  DOI.  DOC.  USDA.  EPA,  COE,  AHP. 
State  and  Local  Agencies,  Groups, 

Individuals,  and  Businesses.  (EIS  order  No. 
810009). 

Water  and  Power  Resources  Service 
Draft 

ACREAGE  UMITATION,  RECLAMATION 
ACT  OF  1902:  Programmatic,  January  8: 
Proposed  are  three  alternatives  for  regulatory 
procedures  under  the  Reclamation  Act  of 
1902,  specifically  regarding  acreage  limitation 
provisions.  The  act  allows  Federal  assistance 
through  irrigation  development  so  that 
opportunities  can  be  provided  in  arid  parts  of 
the  Western  U.S.  Acreage  limitations  provide 
that  federally  developed  water  could  not  be 
sold  for  use  on  more  than  160  acres  in 
individual  ownership  and  that  the  user  had  to 
live  on  or  near  the  benefited  land.  (DES-81- 
1).  (EIS  order  No.  810015). 

EXTENSION:  The  review  period  for  the 
above  EIS  has  been  extended  until  March  16, 
1981.  (No.  810015). 

O’NEILL  UNIT,  PICK-SLOAN  BASIN 
PROGRAM,  NB,  published  FR  December  17, 
1980 — review  extended  from  February  10, 

1981  (prior  extension)  to  March  2, 1981.  (No. 
800958). 

DEPAR’TMENT  OF  LABOR 

Contact;  Ms.  Joanne  Lindhart,  Chief,  Office 
of  Environmental  Impact  Assessment, 
Department  of  Labor,  Room  N-3673, 
Washington,  D.C.  20210  (202)  523-7111. 

Final 

OCCUPATIONAL  NOISE  EXPOSURE 
STANDARDS,  AMENDMENT:  Regulatory, 
January  6:  Proposed  is  the'  amendment  of  the 
standard  for  occupational  exposure  to  noise. 
The  amendment  imposes  requirements  for 
hearing  conservation  programs.  The 
alternatives  consider:  (1)  Revision  of  the 
permissible  exposure  limits  for  noise,  (2) 
initiation  of  hearing  conservation  programs  at 
higher  or  lower  levels,  (3)  revision  of  the 
monitoring,  testing,  and  training  provisions, 
and  (4)  no  regulatory  action.  Comments  made 
by:  USDA.  HEW,  DOT.  DOI,  STAT.  DOD, 
HUD,  EPA,  CEQ,  ERDA,  groups,  and 
individuals.  (EIS  ORDER  No.  810008). 

DEPARTMENT  OF  TRANSPORTATION 

Contact:  Mr.  Martin  Convisser,  Director, 
Office  of  Environment  and  Safety,  U.S. 
Department  of  Transportation,  400  7th  Street, 
SW.,  Washington,  D.C.  20590,  (202)  426-4357. 

Federal  Highway  AdministratioD 
Draft 

US  27  BYPASS  OF  DECATUR;  Adams 
County,  Indiana,  January  8;  Proposed  is  the 
relocation  of  US  27  to  create  a  bypass  of  the 
city  of  Decatur  in  Adams  County,  Indiana. 
The  bypass  would  extend  from  0.5  mile  south 
of  the  intersection  of  US  27  and  In-124  to  US 
27/US  33,  and  vary  from  9.4  to  12.7  miles 
depending  on  the  alternative  chosen.  The 
alternatives  considered  are;  (1)  Construction 
on  a  new  alignment  west  of  Decatur,  (2) 
Construction  on  a  new  alignment  east  of 
Decatur,  and  (3)  widening  and  upgrading  of 
the  existing  alignment.  (FHWA-IND-EIS-79- 
05-D).  (EIS  order  No.  810014). 
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EXTENSION:  The  review  period  for  the 
above  EIS  has  been  extended  until  March  9, 
1981.  (No.  810004). 

Final 

1-78  COMPLETION,  BERKELEY  HEIGHTS 
TO  SPRINGFIELD:  Somerset  and  Union 
Counties,  New  Jersey,  January  9:  Proposed  is 
the  completion  of  1-78  from  the  present 
termini  of  1-78  in  the  vicinity  of  Plainfield 
Avenue  in  Berkeley  Heights  to  the  vicinity  of 
Baltusrol  Road  in  SpringReld  and  within  the 
coimties  of  Somerset  and  Union,  New  Jersey. 
The  facility  would  be  a  six  lane,  controlled 
access  freeway  extending  for  5.5  miles.  In 
addition  to  no  build  eight  alternatives  are 
considered.  (FHWA-NJ-EIS-76-02-F). 
Comments  made  by:  USDA,  DOC,  DOI,  HUD, 
DOT,  EPA,  COE,  and  State  and  local 
agencies.  (EIS  order  No.  810018). 

Report 

REPORT— NB-31  IMPROVEMENT,  1-80 
TO  NB-31/50:  Sarpy  County,  Nebraska, 
January  5:  This  supplemental  report  is  an 
addendum  to  the  Bnal  EIS,  No.  800639,  filed 
8-26-80  concerning  the  improvement  of  NB- 
31  from  1-80  to  the  junction  of  NB-31/50  in 
Sarpy  County,  Nebraska.  (EIS  order  No. 
810004). 

EXTENSION:  US  70  Improvement, 
Portales-Clovis  Section,  NM,  published  FR 
January  9, 1981 — review  extended  from 
February  23, 1981  to  February  26, 1981.  (No. 
810001). 

[FR  Doc.  81-1663  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  6S60-37-M 


[OPP-180548;  PH-FRL  1628-2] 

California;  Issuance  of  Specific 
Exemption  for  Carbofuran  on 
Artichokes 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  a  speciHc 
exemption  to  the  California  Department 
of  Food  and  Agriculture  (hereafter 
referred  to  as  the  “Applicant”)  for  the 
use  of  carbofuran  to  control  the  cribrate 
weevil  on  625  acres  of  globe  artichokes 
in  Monterey  County,' California.  The 
speciftc  exemption  is  issued  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act. 

date:  The  specific  exemption  expires  on 
August  25, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jack  E.  Housenger,  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-107,  401  M  St.  SW.,  Washington,  D.C. 
20460,  (202-426-0223). 

SUPPLEMENTARY  INFORMATION:  The 
cribrate  weevil,  Otiorhynchus 
cribricollis,  has  caused  repeated  and 
increasing  damage  to  artichokes  since  it 
was  found  in  artichoke  fields  in  1956. 
The  spread  of  this  pest  has  been  slow 


but  steady  since  adults  do  not  fly.  They 
spread  by  moving  from  plant  to  plant  or 
by  being  carried  with  propagating  stock 
to  new  fields.  Damage  occurs  both  to  the 
roots  by  the  larvae  and  to  the  foliage 
and  buds  by  the  adults.  Control  is 
achieved  by  killing  the  adults. 

The  Applicant  claims  that  there  are  no 
registered  alternatives  for  the  control  of 
cribrate  weevils  on  artichokes.  Aldrin 
and  endrin  had  been  successfully  used 
until  these  uses  were  cancelled.  No 
cultural  or  biological  control  methods 
are  known.  The  Applicant  reported  that 
losses  for  the  1979  growing  season 
exceeded  $194,000.  A  negligible  crop 
loss  is  anticipated  with  the  use  of 
carbofuran  treatments. 

The  Applicant  proposed  to  treat  625 
acres  of  artichokes  with  a  maximum  of 
two  applications  at  a  rate  of  0.5  to  1.0 
pound  active  ingredient  (a.i.)  carbofuran 
per  acre.  All  applications  are  to  be  made 
by  ground  equipment  with  a  30-day 
preharvest  interval  and  a  24-hoiu'  field 
reentry  interval  to  be  observed.  The 
second  half  of  the  1980  growing  season 
and  the  first  half  of  the  1981  growing 
season  will  be  covered  by  this 
exemption. 

EPA  has  determined  that  residues  of 
carbofuran  and  its  metabolites  from  the 
proposed  use  should  not  exceed  1.0  part 
per  million  (ppm),  of  which  no  more  than 
0.2  ppm  is  carbamate.  EPA  also  notes 
that  control  of  the  cribrate  weevil  now 
on  this  limited  acreage  could  retard  the 
spread  of  this  pest  to  new  acreage  in  the 
future.  No  imdue  adverse  efiects  on  the 
environment  are  anticipated  from  this 
use  of  carbofuran. 

After  reviewing  the  application  and 
other  available  information,  EPA  has 
determined  that  the  criteria  for  an 
exemption  have  been  met.  Accordingly, 
the  Applicant  has  been  granted 
permission  to  use  the  pesticide  noted 
above  until  August  25, 1981,  to  the 
extent  and  in  the  manner  set  forth  in  the 
application.  The  specific  exemption  is 
also  subject  to  the  following  conditions: 

1.  The  product  Furadan  4  Flowable, 
EPA  Reg.  No.  279-2876,  may  be  used.  If 
an  unregistered  label  is  used  in 
connection  with  this  product,  it  must 
contain  the  identical  applicable 
precautions  and  restrictions  which 
appear  on  the  registered  label. 

2.  A  maximum  of  two  applications  per 
season  may  be  made. 

3.  Furadan  may  be  applied  at  a  rate  of 
1  to  2  pints  of  formulation  (0.5  to  1.0 
pound  a.i.)  per  acre. 

4.  Applications  may  be  made  using 
ground  equipment.  A  minimum  of  50 
gallons  of  water  per  acre  will  be  used. 


5.  All  applications  will  be  made  by  or 
under  the  direct  supervision  of  State- 
certified  applicators. 

6.  A  maximum  of  625  acres  of  globe 
artichokes  in  the  county  named  above 
may  be  treated. 

7.  A  total  of  2,500  pounds  of 
carbofuran  is  authorized. 

8.  No  applications  may  be  made 
within  30  days  of  harvest. 

9.  A  field  reentry  interval  of  at  least  24 
hours  shall  be  observed. 

10.  Carbofuran  may  not  be  applied 
directly  to  any  body  of  water,  and  drift 
reduction  precautions  must  be  observed. 
Carbofuran  may  not  be  applied  where 
excessive  runofi  is  likely  to  occur.  Care 
must  be  taken  to  prevent  contamination 
of  water  by  the  cleaning  of  equipment  or 
disposal  of  wastes  or  excess  pesticides. 

11.  Residue  levels  of  carbofuran  in  or 
on  artichokes  resulting  frt)m  this  use  are 
not  expected  to  exceed  1.0  ppm,  of 
which  no  more  than  0.2  ppm  is 
carbamate.  Artichokes  with  residue 
levels  not  exceeding  this  level  may  enter 
interstate  commerce.  The  Food  and  Drug 
Administration,  U.S.  Department  of 
Health  and  Human  Services,  has  been 
advised  of  this  action. 

12.  The  EPA  shall  be  immediately 
informed  of  any  adverse  effects 
resulting  from  the  use  of  carbofuran  in 
connection  with  this  exemption. 

13.  The  Applicant  is  responsible  for 
ensuring  that  all  of  the  provisions  of  this 
specific  exemption  are  met  and  must 
submit  an  interim  report  by  March  31, 
1981,  on  the  1980  treatments  and  by 
February  28, 1982,  on  the  1981 
treatments. 

(Sec.  18  as  amended  92  Stat.  819;  (7  U.S.C. 
136)). 

Dated:  January  9, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

(FR  Doc.  81-1642  FUed  1-15-81;  8:45  am) 

BIUJNQ  CODE  e560-32-M 


[OPTS-S1193,  TSH-FRL  1628-3] 

Certains  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMART.  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Section  5(d)(2)  requires  EPA  to  publish 
in  the  Federal  Register  certain 
information  about  each  PMN  within  5 
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working  days  after  receipt.  This  Notice 
announces  receipt  of  two  PMN’s  and 
provides  a  summary  of  each. 

DATES:  Written  comments  by: 

PMN  80-330  February  2, 1980 
PMN  80-340  February  9, 1981 
ADDRESS:  Written  comments  to: 
Document  Control  Officer  (TS-793), 
Management  Support  Division,  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-447,  401  M  St.,  SW.,  Washington,  D.C. 
20460,  [202-755-8050). 

FDR  FURTHER  INFDRMATION  CONTACT: 
Carolyn  Brown,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-221,  401  M  St.,  SW., 
Washington,  D.C.  20460,  (202-426-3980). 
SUPPLEMENTARY  INFORMATION:  Section 
5(a)(1)  of  TSCA  (90  Stat.  2012  (15  U.S.C. 
2604)),  requires  any  person  who  intends 
to  manufacture  or  import  a  new 
chemical  substance  to  submit  a  PMN  to 
EPA  at  least  90  days  before  manufacture 
or  import  commences.  A  “new” 
chemical  substance  is  any  substance 
that  is  not  on  the  Inventory  of  existing 
substances  compiled  by  EPA  under 
section  8(b)  of  TSCA.  EPA  first 
published  the  Initial  Inventory  on  Jime  1, 
1979.  Notices  of  availability  of  the 
Inventory  were  published  in  the  Federal 
Register  of  May  15, 1979  (44  FR  28558- 
Initial)  and  July  29, 1980  (45  FR  505444- 
Revised).  The  requirement  to  submit  a 
PMN  for  new  chemical  substances 
manfactured  or  imported  for  commercial 
purposes  became  effective  on  July  1, 

1979. 

EPA  has  proposed  premanufacture 
notification  rules  and  forms  in  the 
Federal  Register  issues  of  January  10, 
1979  (44  FR  2242)  and  October  16, 1979 
(44  FR  59764).  These  regulations, 
however,  are  not  yet  in  effect.  Interested 
persons  should  consult  the  Agency’s 
Interim  Policy  published  in  the  Federal 
Register  of  May  15, 1979  (44  FR  28564) 
for  guidance  concerning  premanufacture 
notification  requirements  prior  to  the 
effective  date  of  these  rules  and  forms. 

In  particular,  see  page  28567  of  the 
Interim  Policy. 

A  PMN  must  include  the  information 
listed  in  section  5(d)(1)  of  TSCA.  Under 
section  5(d)(2)  EPA  must  publish  in  the 
Federal  Register  nonconfidential 
information  on  the  identity  and  use(s)  of 
the  substance,  as  well  as  a  description 
of  any  test  data  submitted  under  section 
5(b).  In  addition,  EPA  has  decided  to 
publish  a  description  of  any  test  data 
submitted  with  the  PMN  and  EPA  will 
publish  the  identity  of  the  submitter 
unless  this  information  is  claimed 
confidential. 


Publication  of  the  section  5(d)(2) 
notice  is  subject  to  section  14 
concerning  disclosure  of  confidential 
information.  A  company  can  claim 
confidentiality  for  any  information 
submitted  as  part  of  a  PMN.  If  the 
company  claims  confidentially  for  the 
specific  chemical  identity  or  use(s)  of 
the  chemical,  EPA  encourages  the 
submitter  to  provide  a  generic  use 
description,  a  nonconHdential 
description  of  the  potential  exposures 
from  use,  and  a  generic  name  for  the 
chemical.  EPA  will  publish  the  generic 
name,  the  generic  use(s),  and  the 
potential  exposure  descriptions  in  the 
Federal  Register. 

If  no  generic  use  description  or 
generic  name  is  provided,  EPA  will 
develop  one  and  after  providing  due 
notice  to  the  submitter,  will  publish  an 
amended  Federal  Register  notice.  EPA 
immediately  will  review  confidentiality 
claims  for  chemical  identity,  chemical 
use,  the  identity  of  the  submitter,  and  for 
health  and  safety  studies.  If  EPA 
determines  that  portions  of  this 
information  are  not  entitled  to 
confidental  treatment,  the  Agency  will 
publish  an  amended  notice  and  will 
place  the  information  in  the  public  file, 
after  notifying  the  submitter  and 
complying  with  other  applicable 
procedures. 

After  receipt,  EPA  has  90  days  to 
review  a  PMN  under  section  5(a)(1).  The 
section  5(d)(2)  Federal  Register  notice 
indicates  the  date  when  the  review 
period  ends  for  each  PMN.  Under 
section  5(c),  EPA  may,  for  good  cause, 
extend  the  review  period  for  up  to  an 
additional  90  days.  If  EPA  determines 
that  an  extension  is  necessary,  it  will 
pubish  a  notice  in  the  Federal  Register. 

Once  the  review  period  ends,  the 
submitter  may  manufacture  the 
substance  unless  EPA  has  imposed 
restrictions.  When  the  submitter  begins 
to  manufacture  the  substance,  he  must 
report  to  EPA,  and  the  Agency  will  add 
the  substance  to  the  Inventory.  After  the 
substance  is  added  to  the  Inventory,  and 
company  may  manufacture  it  without 
providing  EPA  notice  under  section 
5(a)(1)(A). 

Therefore,  under  the  Toxic 
Substances  Control  A  ct,  summaries  of 
the  data  taken  from  the  PMN’s  are 
published  herein. 

Interested  persons  may,  on  or  before 
the  dates  shown  imder  “Dates,”  submit 
to  the  Document  Control  Officer  (TS- 
793),  Management  Support  Division, 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-447,  401  M  St.,  SW, 
Washington,  DC  20460,  written 
comments  regading  these  notices.  Three 
copies  of  all  comments  shall  be 


submitted,  except  that  individuals  may 
submit  single  copies  of  comments.  The 
comments  are  to  be  identified  with  the 
document  control  number  “(OPTS- 
51193]”  and  the  specific  PMN  number. 
Comments  received  may  be  seen  in  the 
above  office  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

(Sec.  5,  90  Stat.  2012  (15  U.S.C.  2604]) 

Dated;  January  8, 1981. 

Edward  A.  Klein, 

Director,  Chemical  Control  Division. 

PMN  80-330 

The  following  information  is  taken 
from  data  submitted  by  the 
manufacturer  in  the  PMN. 

Close  of  Review  Period.  February  17, 
1981. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of  $500 
million. 

Manufacturing  site — West-north 
central  U.S. 

Standard  Industrial  Classification 
Code — 286  “Industrial  Organic 
Chemicals.” 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Amino  alcohol. 

Use.  Claimed  confidential  business 
information.  Generic  use  information 
provided:  PMN  substance  will  be  used 
in  an  open  use  that  will  release  less  than 
5,000  kilograms  (kg)  to  the  environment 
per  year  with  potential  exposure  to  both 
chemical  and  non-chemical  industrial 
employees. 

Production  Estimates 

First  year — 50,000  kg. 

Second  year — 60,000  kg. 

Third  year — 70,000  kg. 

Physical/Chemical  Properties 

Viscosity  (23°C,  73°F) — 12.5  cps. 
Density  (23'’C,  73°F)-^.9019  g/ml. 
Flashpoint  (Closed  cup) — 203°F  (95°C). 
Coefficient  of  expansion  (23-63°C,  73- 
145°F)— 7.35  X  lO-^rC,  (4.09  x  10"V°F). 
Freezing  point — <  —  78'’C,  (<  —  108°F). 
Vapor  pressure  (100°F,  38°C) — 6.00 
Torr. 

Boiling  range — 238-240°C,  (460-464°F). 
pH  of  10%  aqueous  solution — 11.4. 
Solubility  in  water  (23°C,  73°F) — 
>10%. 

Toxicity  Data 

Ames  test — Nonmutagenic. 

Acute  oral  LDm  (male,  female  rats] — 
1.72  ml/kg. 
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Primary  ocular  irritation — Severely  Primary  dermal  irritation — Severely 

irritating.  All  adverse  effects  were  irritating,  corrosive.  All  adverse  effects 

reversible  in  30  days.  were  reversible  in  30  days. 


Exposure  Maximum  Maximum  duration  Corx^entration  (ppm) 

Activity  route(s)  number _ 

exposed  Hours/day  Day/year  Average  Peak 


Manufacture . .  Dermal .  10  8  21  0-1 

(Jo .  Ocular . . . . . . . . 

Do .  Inhalation . . . 


The  manufacturer  states  that  workers  will  be  potentially  exposed  to  the  new  chemical  substance  during  sampling,  drum 
filling,  and  cleanup  operations. 


10 

24 

30 

0-1 

Do 

40 

Do _ _ 

40 

10 

5 

30 

0-1 

Do 

4-0 

Do 

Inhalation....... 

Environmental  Release/Disposal.  The 
manufacturer  states  that  less  than  10  kg/ 
yr  of  the  chemical  will  be  released  into 
the  air,  with  the  duration  of  release 
reported  as  24  hr/da,  21  da/yr;  and  that 
all  air  emissions  will  be  incinerated.  The 
manufacturer  also  states  that  less  than 
100  Ib/yr  of  this  chemical  will  be 
sewered  to  an  onsite  evaporative  lagoon 
designed  for  long-term  chemical  storage. 

PMN  80-340. 

The  following  information  is  taken 
from  data  submitted  by  the 
manufacturer  in  the  PMN. 

Close  of  Review  Period.  February  24, 
1981. 

Manufacturer’s  Identity.  Claimed 
conHdential  business  information. 

Specific  Chemical  Identity.  Polymer 
of:  Polymer  diol,  monocarboxylic  acid 
diol,  diamine,  and  a  diisocyanate. 

Use.  No  data  were  submitted. 

Production  Estimates 


KHograms  per  year 

Minimum 

Maximum 

First  year . . 

.  30,000 

100,000 

Second  year . . 

100,000 

300,000 

Third  year _ 

300,000 

500,000 

Physical/Chemical  Properties.  No 
data  were  submitted. 

Toxicity  Data.  The  manufacturer 
states  that  an  Ames  test  has  been 
conducted  on  the  substance.  It  was 
found  to  be  nonmutagenic  when  tested 
using  the  microbial  plate  assay  for 
mutagenic  potential  both  with  and 
without  S-9  enzymatic  activation.  The 
result  indicated  that  neither  the 
substance  nor  its  metabolites  are 
mutagenic. 

Exposure.  The  manufacturer  states 
that:  The  substance  will  be  produced  at 
one  plant  controlled  by  the  submitter. 


five  8-hour  shifts  using  four  employees 
per  week  will  be  required  to  produce  the 
maximum  quantities  indicated  for  1983; 
and  that  direct  exposure  occurs  only 
during  accidental  situations  such  as 
spills  or  leaks  during  loading  or 
transferring  of  the  product  both  at  the 
manufacturing  location  and  at  the 
customer’s  site. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  because  the 
product  is  manufactured  in  closed 
kettles,  environmental  release  at  the 
manufacturing  location  or  at  the 
customer’s  site  under  normal  operating 
conditions  is  nil. 

(FR  Doc.  81-1641  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  6560-31-M 


[OPP-180528;  PH-FRL  1627-8] 

New  Mexico;  Crisis  Exemption  for 
Fenvalerate  on  Lettuce 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. _ 

summary:  EPA  gives  notice  that  the 
New  Mexico  Department  of  Agriculture 
(hereafter  referred  to  as  “New  Mexico") 
has  availed  itself  of  a  crisis  exemption 
for  the  use  of  fenvalerate  to  control 
Heliothis  species  on  3,300  acres  of 
lettuce  in  the  Mesilla  Valley,  New 
Mexico.  New  Mexico  had  submitted  a 
request  for  a  specific  exemption  for  this 
use  on  August  25, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  E.  Housenger,  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-107, 401  M  St.,  SW.,  Washington,  D.C. 
20460,  (202-126-0223). 

SUPPLEMENTARY  INFORMATION:  New 
Mexico  reported  that  the  State  has 
experienced  infestations  of  Heliothis 
species  in  lettuce  for  the  past  three 


years.  The  pest  destroys  the  head  and 
makes  the  lettuce  unmarketable.  This 
year  New  Mexico  anticipated  a  severe 
infestation  of  this  pest  in  lettuce 
because  there  was  an  outbreak  of 
Heliothis  spp.  in  cotton  which  is 
intermingled  with  lettuce  fields.  New 
Mexico  stated  that  the  time  element 
became  to  critical  to  wait  for  a  specific 
exemption  so  it  initiated  a  crisis 
exemption  on  September  8, 1980.  A  total 
loss  of  the  lettuce  crop  could  mean  a 
monetary  loss  of  up  to  $28.7  million  for 
growers  in  the  State,  New  Mexico 
claimed. 

According  to  New  Mexico,  methomyl, 
Orthene,  Dipel,  Phosdrin,  Nudrin, 
Thiodan,  and  Thuricide  are  registered 
for  use  against  Heliothis  spp.,  but  they 
have  given  erratic  results. 

New  Mexico  used  Pydrin 
(fenvalerate),  EPA  Reg.  No.  201-401, 
manufactured  by  Shell  Chemical  Co.  A 
majumum  of  3,300  pounds  active 
ingredient  (a.i.)  was  used  at  a  rate  of  0.1 
to  0.2  poimd  a.i.  per  acre.  A  minimum  of 
3  gallons  per  acre  with  the  specified 
dosage  was  applied  by  air;  a  minimum 
of  10  gallons  per  acre  with  the  specified 
dosage  was  applied  by  ground.  A 
maximum  of  5  applications  were  to  be 
made  at  5-7  day  intervals  and  a  7-day 
pre-harvest  interval  was  to  be  observed. 
State-certified  applicators  or  personnel 
under  their  direct  supervision  made  the 
applications.  Pydrin  residue  levels  in 
lettuce  were  set  at  1  part  per  million.  On 
December  19,  the  agency  raised  the 
residue  levels  to  2  parts  per  million. 

In  order  to  reduce  possible  adverse 
effects  on  man  and  the  environment, 
bu^er  zones  were  established  according 
to  the  specific  exemption  issued  last 
year  for  Pydrin;  New  Mejcico 
Department  of  A^culture  personnel 
monitored  the  applications;  wrapper 
leaves  were  to  be  trimmed  on  the  lettuce 
where  Pydrin  applications  were  made; 
and  all  applicable  directions, 
restrictions,  and  precautions  on  the 
product  label  were  to  be  made  available 
to  the  personnel  involved.  Since  the 
program  was  expected  to  be  needed  for 
more  than  15  days.  New  Mexico 
requested  a  specific  exemption  for  its 
continuation. 

(Sec.  18  as  amended  92  Stat.  891;  (7  U.S.C. 
136)) 

Datecl:  January  9, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

[FR  Doc.  81-1644  Filed  1-15-81: 8:45  am] 

BILUNQ  CODE  SSSO-SS-M 
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[OPP-180531A;  PH-FRL  1628-4] 

Oklahoma;  Issuance  of  Specific 
Exemption  for  DIazInon  In  Wheat 
Fields 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  granted  a  specific 
exemption  to  the  Oklahoma  Department 
of  Agriculture  (hereafter  referred  to  as 
the  "Applicant”)  for  the  use  of  Diazinon 
to  control  white  grubs  on  a  maximum  of 
10,000  acres  of  winter  wheat  in  10 
counties  in  Oklahoma.  The  specific 
exemption  was  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

DATE:  The  specific  exemption  expired  on 
November  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Gross,  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124,  401  M  St.  SW.,  Washington,  D.C. 
20460,  (202-426-0223). 

SUPPLEMENTARY  INFORMATION:  On 
September  18, 1980,  the  Applicant 
initiated  a  crisis  exemption  for  the  use 
of  Diazinon  14G  and  Diazinon  AG500  in 
Blaine,  Canadian,  GarBeld,  Grant, 
Kingfisher,  and  Major  Counties, 
Oklahoma,  for  the  control  of  white  grubs 
in  winter  wheat.  Notice  of  this  crisis 
exemption  appeared  in  the  Federal 
Register  of  December  12, 1980. 

According  to  the  Applicant,  white 
grubs  infested  land  to  be  planted  to 
winter  wheat  in  Blaine,  Canadian, 

Cotton,  Garfield,  Grant,  Kay,  Jackson, 
Kingfisher,  Major,  and  Tillman  Counties. 
The  Applicant  stated  that  white  grubs 
exceeded  economic  threshold  levels  of  3 
per  square  foot.  There  are  no  pesticides 
registered  for  use  on  white  grubs  in 
winter  wheat.  Data  indicate  that 
Diazinon,  which  contains  the  active 
ingredient  O,  0-diethyl  0-(2-isopropyl-6- 
Methl-4-pyrimidinyl)  phosphorothioate, 
is  effective.  The  Applicant  estimated 
that  without  the  use  of  Diazinon,  losses 
will  range  from  $400,000  to  $600,000  this 
year. 

The  Applicant  proposed  to  use  a 
maximum  of  20,000  pounds  of  the  active 
ingredient  (a.i.)  in  a  single  pre-plant 
application.  Diazinon  is  manufactured 
by  Ciba-Geigy  Corp.  as  Diazinon  14G, 
EPA  Reg.  No.  100-469  and  Diazinon 
AG500,  EPA  Reg.  No.  100-461. 

EPA  determined  that  residues  of  the 
a.i.  in  or  on  winter  wheat  grain  should 
not  exceed  0.03  part  per  million  (ppm) 
from  this  use.  This  level  has  been  judged 
adequate  to  protect  the  public  health.  It 
was  expected  that  the  proposed  use 


would  not  present  an  undue  hazard  to 
the  environment. 

After  reviewing  the  application  and 
other  available  information,  EPA 
determined  that  the  criteria  for  a 
specific  exemption  had  been  met. 
Accordingly,  the  Applicant  was  granted 
permission  to  use  the  pesticide  noted 
above  until  November  30, 1980,  to  the 
extent  and  in  the  manner  set  forth  in  the 
application.  The  specific  exemption  was 
also  subject  to  the  following  conditions: 

1.  The  products  Diazinon  14G  and 
Diazinon  AG500  might  be  used. 

2.  Diazinon  might  be  applied  in  the  ten 
counties  named  above. 

3.  The  dosage  rate  was  not  to  exceed 
7-14  poimds  per  acre  of  Diazinon  14G  or 
iVi  quarts  per  acre  of  Diazinon  AG500. 

4.  A  single  application  was 
authorized. 

5.  Application  was  restricted  to 
ground  equipment  only .6.  The  product 
was  to  be  soil  incorporated  immediately 
after  application. 

7.  Turn  areas  or  row  ends  were  to  be 
soil  incorporated. 

8.  Areas  recently  treated  with 
Diazinon  were  not  to  be  retreated. 
Infested  areas  were  to  be  treated  only 
once. 

9.  Granules  which  were  spilled  during 
loading  or  application  were  to  be  either 
covered  or  soil  incorporated. 

10.  All  applicable  restrictions  and 
precautions  addressed  on  the  label  were 
to  be  adhered  to. 

11.  The  EPA  was  to  be  immediately 
informed  of  any  adverse  effects 
resulting  from  the  use  of  Diazinon. 

12.  The  Applicant  was  responsible  for 
assuring  that  all  of  the  provisions  of  this 
specific  exemption  were  met  and  must 
submit  a  report  summarizing  the  results 
of  this  program  by  May  1, 1981. 

13.  Residues  of  the  a.i.  in  wheat  grain 
or  forage  were  not  expected  to  exceed 
0.03  ppm  from  this  use.  Wheat  grain 
with  residues  not  in  excess  of  this  level 
may  be  offered  in  interstate  commerce. 
The  Food  and  Drug  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  has  been  advised  of  this 
action. 

(Sec.  18  as  amended,  92  Stat.  819,  (7  U.S.C. 
136)) 

Dated:  January  9, 1981. 

Edwin  L  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

|FR  Doc.  81-1640  Filed  1-15-81: 8:45  am] 

BILUNQ  CODE  6560-32-M 


[OPP-180546:  PH-FRL  16228-1] 

Pennsylvania;  Issuance  of  Specific 
Exemption  for  Permethrin  In 
Mushroom  Houses 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  a  specific 
exemption  to  the  Pennsylvania 
Department  of  Agriculture  (hereafter 
referred  to  as  the  “Applicant”)  for  the 
use  of  permethrin  to  control  adult 
sciarid  flies  in  the  mushroom  houses  in 
Pennsylvania.  The  specific  exemption  is 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act. 

DATE:  The  specific  exemption  expires  on 
August  22, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  E.  Housenger,  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-107,  401  M  St.  SW.,  Washington,  D.C. 
20460  (202-426-0223). 

SUPPLEMENTARY  INFORMATION:  The 
sciarid  fly  is  a  serious  pest  of 
mushrooms  in  Pennsylvania.  The  sciarid 
flies  transmit  mushroom  diseases  in 
addition  to  causing  damage  from  larval 
feeding.  The  Applicant  reports  that  the 
shift  in  marketing  from  processing  to 
fresh  by  the  Pennsylvania  mushroom 
industry  makes  the  requirement  for 
higher  mushroom  quality  more  vital. 

According  to  the  Applicant,  pesticides 
registered  for  use  on  mushrooms  are  not 
providing  effective  control  of  the  adult 
sciarid  flies.  Resistance  is  developing  to 
some  of  the  pesticides,  phytotoxicity  is  a 
problem  in  some,  and  pyrethrins  are 
generally  not  available  and  are 
expensive,  the  Applicant  reports.  Data 
indicate  that  permethrin  is  effective  in 
controlling  sciarid  fly  populations.  The 
Applicant  estimates  that  without  the  use 
of  permethrin,  a  15-to-17  percent  yield 
loss  will  occur,  amounting  to  a  4,800 
pound  loss  per  double  house  per  crop. 

The  Applicant  proposed  to  treat  a 
maximum  of  38.8  million  square  feet  of 
mushroom  houses  with  Pounce 
Mushroom  Spraymist,  an  unregistered 
product.  The  product  is  to  be  applied  as 
an  aerosol  with  a  mechanical  fog 
applicator. 

EPA  has  determined  that  residues  of 
permethrin,  per  se,  should  not  exceed 
0.05  part  per  million  (ppm)  in  or  on 
mushrooms  from  the  proposed  use.  This 
level  has  been  judged  adequate  to 
protect  the  public  health.  The  risk  from 
applicator  exposure  is  expected  to  be 
significantly  reduced  by  the  protective 
clothing  and  respirator  requirements 
EPA  has  imposed. 
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After  reviewing  the  application  and 
other  available  information,  EPA  has 
determined  that  the  criteria  for  an 
exemption  have  been  met.  Accordingly, 
the  Applicant  has  been  granted  a 
speciflc  exemption  to  use  the  pesticide 
noted  above  until  August  22, 1981,  to  the 
extent  and  in  the  manner  set  forth  in  the 
application.  The  specific  exemption  is 
also  subject  to  the  following  conditions: 

1.  The  product  Pounce  Mushroom 
Spraymist,  manufactured  by  the  FMC 
Corp.,  may  be  used. 

2.  Pounce  is  to  be  applied  with  a 
mechanical  fog  applicator  at  a  rate  of  2 
to  2.5  ounces  of  formulation  in  30  ounces 
of  water  per  double  house  (35,000  cubic 
feet). 

3.  A  maximum  of  20  applications  may 
be  made  prior  to  piiming  of  Hrst  break. 

4.  Pounce  may  not  be  applied  once 
pins  begin  to  form. 

5.  Pounce  may  not  be  used  when 
mushrooms  are  present. 

6.  Prior  to  application,  all  doors, 
windows,  and  ventilators  should  be 
closed.  All  entrances  should  be  locked 
or  barricaded,  pilot  lights  turned  off, 
warning  signs  posted,  and  precautions 
taken  to  prevent  persons  and  animals 
from  entering  the  area. 

7.  During  treatment,  a  pesticide 
respirator,  which  has  been  jointly 
approved  by  the  Mining  Enforcement 
and  Safety  Administration  (formerly  the 
U.S.  Bureau  of  Mines]  and  the  National 
Institute  of  Occupational  Safety  and 
Health,  must  be  worn. 

8.  Applicators  must  wear  protective 
clothing  and  rubber  gloves.  They  must 
wash  thoroughly  with  soap  and  water 
after  handling  permethrin  and  before 
eating  or  smoking.  They  must  remove 
contaminated  clothing  and  wash  it 
before  reuse. 

9.  It  is  recommended  that  a  closed 
system  be  used  for  mixing/loading 
operations  of  Pounce  Mushroom 
Spraymist. 

10.  No  applications  may  be  made 
within  6  days  before  harvest. 

11.  Mushroom  houses  should  be 
ventilated  to  remove  fog  after  the 
treatment  time  has  elapsed.  Fans  should 
be  used  in  houses  that  do  not  have 
forced  air  circulation. 

12.  Permethrin  is  extremely  toxic  to 
fish  and  aquatic  invertebrates.  Care 
must  be  taken  not  to  contaminate  water 
by  the  cleaning  of  equipment  or  disposal 
of  wastes  or  excess  pesticides. 

13.  Applications  will  be  made  by  or 
imder  the  direct  supervision  of 
applicators  State-certified  for  this 
category  of  pest  control. 

14.  A  maximum  of  10,000  gallons  of 
Pounce  Mushroom  Spraymist  may  be 
used. 


15.  Residues  of  permethrin,  per  se,  are 
not  expected  to  exceed  0.5  ppm  in.  or  on 
mushrooms.  Mushrooms  with  residues 
that  do  not  exceed  this  level  may  enter 
interstate  commerce.  The  Food  and  Drug 
Administration,  U.S.  Department  of 
Health  and  Human  Services,  has  been 
advised  of  this  action. 

16.  Participants  are  to  be  notified  of 
their  obligation  to  report  any  adverse 
effects  arising  from  the  use  of  Pounce 
Mushroom  Spraymist.  The  EPA  must  be 
immediately  informed  of  any  adverse 
effects  resulting  from  this  use. 

17.  The  Applicant  is  responsible  for 
ensuring  that  all  of  the  provisions  of  this 
specific  exemption  are  met  and  must 
submit  a  final  report  summarizing  the 
results  of  this  program  by  January  31, 
1982. 

(Sec.  18  as  amended  92  Stat.  819,  (7  U.S.C. 
136)) 

Dated:  January  9, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

[FR  Doc.  81-1643  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  6560-32-M 


[OPP-30000/25C:  PH-FRL  1627-6] 

Preliminary  Notice  of  Determination 
Concluding  the  Rebuttable 
Presumption  Against  Registration  of 
Pesticides  Containing  Ethylene 
Dibromide;  Extension  of  Comment 
Period 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  extended  the  period 
for  submission  of  comments  in  regard  to 
the  preliminary  determination 
concluding  the  rebuttable  presumption 
against  the  registration  and 
reregistration  (RPAR)  of  pesticide 
products  containing  ethylene  dibromide 
(EDB). 

DATE:  The  comment  period  now  closes 
on  March  10, 1981. 

ADDRESS  COMMENTS  TO:  Document 
Control  Officer  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-447,  401  M  St.,  SW.,  Washington,  D.C. 
20460. 

Three  copies  of  the  comments  should 
be  submitted  bearing  the  identifying 
notation  [OPP  30000/25B]. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  Johnson,  Special  Pesticide 
Review  Division  (TS-791),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  709,  Crystal 
Mall  No.  2, 1921  Jefferson  Davis 


Highway,  Arlington,  VA  22202,  (703- 
557-7451). 

SUPPLEMENTARY  INFORMATION:  On 

December  2, 1980,  EPA  issued  a 
preliminary  determination  concluding 
the  RPAR  on  EDB.  Notice  of  this  action 
was  published  in  the  Federal  Register  of 
December  10, 1980  (45  FR  81518).  The 
determination  was  not  final,  pending 
external  review  by  the  U.S.  Department 
of  Agriculture  and  the  Scientific 
Advisory  Panel.  Registrants  and  other 
interested  persons  were  given  the  same 
30-day  period  in  which  to  submit 
comments  that  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  provides 
for  comments  from  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel.  That  comment  period  ends  on 
January  9, 1981. 

EPA  has  received  requests  for  an 
additional  60  days  in  which  to  submit 
comments  on  the  preliminary 
determination.  The  agency  has 
determined  that  additional  time  would 
be  beneficial  to  ensure  the  submission 
of  complete  and  accurate  responses  to 
this  preliminary  notice  of  determination. 
Therefore,  all  registrants,  applicants  for 
registration,  and  other  interested 
persons  shall  have  until  March  10, 1981, 
to  submit  rebuttal  evidence  and  other 
comments  or  information.  These 
submissions  should  be  sent  to  the 
Document  Control  Officer  at  the  address 
given  above.  All  comments  should  bear 
the  identifying  notation  30000/25B.  All 
written  comments  filed  will  be  available 
for  public  inspection  in  the  office  of  the 
Document  Control  Officer  at  the  above 
address  from  8:00  a.m.  to  4:00  p.m.  daily 
except  legal  holidays. 

(Sec.  (3)  as  amended  (Pub.  L  92.516,  86  Stat. 
973;  Pub.  L  94-140,  89  Stat.  755;  7  U.S.C.  136 
et  seq.)) 

Dated:  January  9, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

(FR  Doc.  81-1646  Filed  1-15-81;  8:45  am] 

BILUNO  CODE  6560-32-M 


[OPP-160517A;  PH-FRL  1627-7] 

Wyoming;  Amendment  to  Specific 
Exemption  for  Strychnine  To  Control 
Rabid  Skunks 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  issued  an 
amendment  to  a  specific  exemption 
granted  to  the  Wyoming  Department  of 
Agriculture  (hereafter  referred  to  as  the 
“Applicant”)  to  use  strychnine  baits  to 
control  rabid  skunks  in  Wyoming. 
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date:  The  amendment  extends  the 
expiration  date  to  December  31, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Libby  Welch,  Registration  Division  (TS- 
767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124, 401  M  St.,  SW.,  Washington,  D.C. 
20460,  (202-426-0223). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  13, 1980 
(45  FR  74990),  EPA  announced  that  EPA 
had  granted  a  specitic  exemption  to  the 
Applicant  to  use  strychnine  baits  to 
control  rabid  skunks  in  Campbell  and 
Crook  Counties,  Wyoming.  The  specific 
exemption  expired  on  October  31, 1980. 
Since  then,  the  Applicant  has  requested 
that  the  specific  exemption  be  extended. 
No  additional  material  will  be  required. 

After  reviewing  the  application  and 
other  available  information,  EPA  has 
determined  that  the  requested  revision 
should  not  result  in  any  additional 
environmental  problems.  Accordingly, 
EPA  has  granted  the  amendment  so  that 
applications  of  strychnine  baits  may  be 
made  until  December  31, 1980,  if 
necessary.  All  other  provisions  and 
restrictions  of  the  specific  exemption 
granted  on  May  23, 1980,  still  apply. 

(Sec.  18  as  amended  92  Stat.  819;  (7  U.S.C. 
138)) 

Dated:  January  9, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

(FR  Doc.  81-1645  Filed  1-15-81;  8:45  am] 

BILLING  CODE  6S60-32-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  A-22] 

FM  Broadcast  Applications  Accepted 
for  Rling  and  Notification  of  Cut-Off 
Date 

Released:  December  22, 1980. 

Cut-Off  Date:  February  4, 1981. 

Notice  is  hereby  given  that  the 
applications  listed  in  the  attached 
appendix  are  hereby  accepted  for  filing. 
Tliey  will  be  considered  to  be  ready  and 
available  for  processing  after  February 
4, 1981.  An  application,  in  order  to  be 
considered  with  any  application 
appearing  on  the  attached  list  or  with 
any  application  on  file  by  the  close  of 
business  on  February  4, 1981,  which 
involves  a  conflict  necessitating  a 
hearing  with  any  application  on  this  list, 
must  be  substantially  complete  and 
tendered  for  filing  at  the  offices  of  the 
Commission  in  Washington,  D.C.,  not 
later  than  the  close  of  business  on 
February  4, 1981. 


Petitions  to  deny  any  application  on 
this  list  must  be  on  file  with  the 
Commission  no  later  than  the  close  of 
business  on  February  4, 1981. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

Appendix 

BPH-800716AD,  WOWW,  Pensacola,  Florida, 
Colonial  Broadcasting  Company,  Inc.;  HAS: 

107.3  MHz:  Channel  No.  297C:  ERP:  100 
kW;  HAAT:  360  ft.  (Uc);  REQ:  107.3  MHz; 
Channel  No.  297C;  ERP:  100  kW;  HAAT: 

469  ft. 

BPH-800725AD  (new),  Buffalo,  Wyoming, 
Buffalo  Communication  Corporation;  REQ: 
92.7  MHz;  Channel  No.  224A;  ERP:  3  kW; 
HAAT:  25  ft. 

BPH-800903AD,  WFMF,  Baton  Rouge, 
Louisiana,  Baton  Rouge  Broadcasting  Co., 
Inc.;  HAS:  102.5  MHz;  Channel  No.  273C; 
ERP:  100  kW;  HAAT:  560  ft.  (Uc);  REQ: 

102.5  MHz:  Channel  No.  273C;  ERP:  84.6 
kW;  HAAT:  1558  ft. 

BPH-800904AD  (new),  Hampton,  Iowa, 
Wayne  E.  Grant;  REQ:  104.9  MHz;  Channel 
No.  285A:  ERP;  3  kW;  HAAT:  300  ft. 
BPH-800910AD,  WNSL,  Laurel,  Mississippi, 
Voice  of  the  New  South,  Inc.;  HAS:  100.3 
MHz;  Channel  No.  262C;  ERP:  28  kW; 
HAAT:  165  ft.  (Uc);  REQ:  100.3  MHz; 
Channel  No.  262C;  ERP:  30  kW;  HAAT:  400 

ft- 

BPH-800911AC,  KNEY,  Pierre,  South  Dakota, 
Sorenson  Broadcasting  Corporation;  REQ: 

95.3  MHz;  Channel  No.  237 A;  ERP:  3  kW; 
HAAT:  300  ft. 

BPH-800915AE  (new),  Bonneville,  Arkansas, 
Bonneville  Broadcasting  Company;  REQ: 

92.1  MHz;  Channel  No.  221A;  ERP:  3  kW; 
HAAT:  300  ft. 

BPH-800918AC  (new).  Mountain  Home, 
Arkansas,  B  &  M  Communications,  Inc.; 
REQ:  105.5  MHz;  Channel  No.  288A;  ERP: 
1.13  kW;  HAAT:  457  ft. 

BPH-800923AB  (new),  Columbus,  Kansas, 
Columbus  FM  98,  Inc.;  REQ:  98.3  MHz; 
Channel  No.  252A:  ERP:  3  kW;  HAAT:  300 
ft. 

BPH-800923AC,  KNEV,  Reno,  Nevada; 
McClatchy  Newspapers;  HAS:  95.5  MHz; 
Channel  No.  238C;  ERP:  50  kW;  HAAT:  530 
ft.  (Lie);  REQ:  95.5  MHz;  Channel  No.  238C; 
ERP:  60  kW;  HAAT:  2269  ft. 

BPH-800923AD  (new),  Mexia,  Texas, 
Limestone  Broadcasting,  Inc.;  REQ:  104.9 
MHz;  Channel  No.  285A;  ERP:  3  kW; 
HAAT:  292  ft. 

BPH-800923AD,  KYND,  Pasadena,  Texas, 
Southern  Broadcasting  Company;  HAS: 

92.5  MHz;  Channel  No.  223C;  ERP:  97  kW; 
HAAT:  800  ft.  (Lie);  REQ:  92.5;  MHz; 
Channel  No.  223C;  ERP:  100  kW;  HAAT: 
1425  ft. 

BPH-800923AF  (new).  North  Platte, 
Nebraska,  Tri-State  B/Cting  Association, 
Inc.;  REQ:  103.5  MHz;  Channel  No.  278C; 
ERP:  100  kW;  HAAT:  366  ft. 

BPH-800925AB  (new),  West  Plains,  Missouri, 
C  M  Broadcasting  Company;  REQ:  102.3 
MHz;  Channel  No.  272A;  ERP:  3  kW; 
HAAT:  300  ft. 

BPH-800926AA,  KORT-FM,  Grangeville, 
Idaho,  4-K  Radio,  Inc.;  HAS:  92.7  MHz; 


Channel  No.  224A;  ERP:  .79  kW;  HAAT:  67 
ft.  (Lie):  REQ:  92.7  MHz;  Channel  No.  224A: 
ERP:  .410  kW;  HAAT:  710  ft. 

EPH-800929AB  (new),  Boyce,  Louisiana, 

KGIM  Broadcasting  Corporation;  REQ:  98.3 
MHz;  Channel  No.  252A;  ERP:  3  kW; 

HAAT:  300  ft. 

BPH-800929AE,  KSRR,  Houston,  Texas, 
KAUM,  Inc.;  HAS:  96.5  MHz;  Channel  No. 
243C:  ERP:  100  kW;  HAAT:  580  ft.  (Uc); 

REQ:  96.5  MHz;  Channel  No.  243C;  ERP:  100 
kW;  HAAT:  1425  ft. 

BPH-800929AF,  KFMK,  Houston,  Texas,  First 
Media  Corporation;  HAS:  97.9  MHz; 

Channel  No.  250C:  ERP:  100  kW;  HAAT: 

440  ft.  (Lie);  REQ:  97.9  MHz;  Channel  No. 
250C;  ERP:  100  kW;  HAAT:  1425  ft. 
BPH-800929AG,  KILT-FM,  Houston,  Texas, 
Lin-Texas  Broadcasting  Corporation;  HAS: 

100.3  MHz:  Channel  No.  262C:  ERP:  97  kW; 
HAAT:  790  ft.  (Uc);  REQ:  100.3  MHz; 
Channel  No.  262C;  ERP:  100  kW;  HAAT: 

1425  ft. 

BPH-800929AH,  KIKK-FM,  Houston,  Texas, 
Viacom  Broadcasting,  Inc.;  HAS:  95.7  MHz; 
Channel  No.  239C:  ERP:  96  kW;  HAAT:  790 
ft.  (Uc);  REQ;  95.7  MHz;  Channel  No.  239C; 
ERP:  100  kW;  HAAT:  1425  ft. 

BPH-800929AI,  KLOL,  Houston,  Texas,  Rusk 
Corporation;  HAS;  101.1  MHz;  Channel  No. 
266C;  ERP:  97  kW;  HAAT:  790  ft.  (Lie); 

REQ:  101.1  MHz;  Channel  No.  266C;  ERP: 

100  kW:  HAAT:  1425  ft. 

BPH-800929AJ,  KLEF,  Houston,  Texas, 
Entertainment  Communications,  Inc.;  HAS: 

94.5  MHz:  Channel  No.  233C:  ERP:  100  kW; 
HAAT:  590  ft.  (Uc);  REQ:  94.5  MHz; 

Channel  No.  233C:  ERP:  100  kW;  HAAT: 
1425  ft. 

BPH-800929AK,  KRBE,  Houston,  Texas,  GCC 
Communications  of  Houston,  Inc.;  HAS: 

104.1  MHz;  Channel  No.  281C;  ERP:  96  kW; 
HAAT:  790  ft.  (Lie);  REQ:  104.1  MHz; 
Channel  No.  28lC;  ERP:  100  kW;  HAAT: 
1425  ft. 

BPH-800929AL,  KODA,  Houston,  Texas, 
Westinghouse  Broadcasting  Co.,  Inc.;  HAS: 

99.1  MHz;  Channel  No.  256C;  ERP:  97  kW; 
HAAT:  790  ft.  (Uc);  REQ:  99.1  MHz; 

Channel  No.  256C:  ERP:  100  kW;  HAAT: 
1425  ft. 

BPH-800930AC,  KUFO,  Odessa.  Texas; 
Stream  Broadcasting  of  Texas,  Inc.;  HAS' 
97.9  MHz;  Channel  No.  250C;  ERP:  34  kW; 
HAAT:  100  ft.  (Uc);  REQ:  97.9  MHz; 

Channel  No.  250C:  ERP:  100  kW;  HAAT: 

359  ft. 

BPH-801002AC  (new).  Auburn,  Nebraska, 
Midway  Broadcasters;  REQ:  105.5  MHz; 
Channel  No.  288A:  ERP:  3  kW;  HAAT;  100 
ft. 

BPED-780802AK  (new).  Norwich. 

Connecticut,  Ct.  Educ.  Telecommunications 
Corp.;  REQ:  89.1  MHz;  Channel  No.  206B; 
ERP:  5.05  kW;  HAAT:  589  ft. 
BPED-790928AC,  KSMC,  Moraga,  California, 
Students  of  St  Marys  College  of  Ca;  HAS: 

89.5  MHz;  Channel  No.  208D;  ERP:  .055  kW; 
HAAT:  95  ft.  (Uc);  REQ:  89.5  MHz;  Channel 
No.  208A;  ERP:  .800  kW;  HAAT:  80  ft. 

BPED-791015AD,  WLKL,  Mattoon,  Illinois, 
Commimity  Dist.  #517  Lake  Land  College; 
HAS:  90.3  MHz;  Channel  No.  212DS;  ERP: 

.01  kW;  HAAT: - ft.  (Uc);  REQ:  89.9 

MHz;  Channel  No.  210A;  ERP;  1.3  kW; 
HAAT:  206  ft. 
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BPED-791220AI,  KTAI,  Kingsville,  Texas, 
Texas  A  &  1  University;  HAS:  91.1  MHz; 
Channel  No.  216DS;  ERP:  .01  kW;  HAAT: 

- ft.  (Lie);  REQ:  91.1  MHz;  Channel  No. 

216A;  ERP:  .1  kW;  HAAT:  100  ft. 
BPED-791221AO,  WXBA,  Brentwood,  New 
York,  Brentwood  Union  Free  School 
District;  HAS:  88.5  MHz;  Channel  No. 

203DS;  ERP;  .01  kW;  HAAT: - ft.  (Lie); 

REQ:  88.1  MHz;  Channel  No.  201A;  ERP:  .18 
kW;  HAAT:  53  ft. 

BPED-791226AW,  KVIK,  Travis  AEB, 
California,  Vanden  High  School;  HAS:  91-5 
MHz:  Channel  No.  218D:  TPO:  .01  kW. 

(Lie):  REQ:  91.5  MHz;  Channel  No.  218A; 
ERP:  .369  kW;  HAAT:  -41.7  ft. 
BPED-791226BF.  WVHP-FM,  Highland  Park, 
New  Jersey,  Highland  Park  High  School; 
HAS:  90.3  MHz;  Channel  No.  212DS;  ERP; 

.01  kW;  HAAT: - ft.  (Uc);  REQ:  90.3 

MHz;  Channel  No.  212A;  ERP:  .15  kW; 
HAAT:  67.6  ft. 

BPED-791226BO.  KTCC,  Colby,  Kansas, 

Colby  Community  Junior  College;  HAS:  91.9 
MHz;  Channel  No.  220D:  TPO:  .01  kW; 

(Lie);  REQ:  91.9  MHz;  Channel  No.  220A; 
ERP:  .100  kW:  HAAT:  73  ft. 

BPED-791226BR,  (New),  Becker,  Minnesota, 
Becker  Public  School  District  #726;  REQ; 
88.9  MHz;  Channel  No.  205A;  ERP;  .10  kW; 
HAAT;  79  ft. 

BPED-791226BY,  WWLR,  Lyndon,  Vermont, 
Lyndon  State  College;  HAS:  91.7  MHz; 
Channel  No.  219D:  TPO:  .01  kW.  (Lie); 
(Lyndonville,  Vermont);  REQ:  91.5  MHz; 
Channel  No.  218A;  ERP:  2.73  kW;  HAAT: 
—182  ft.  (Lyndon,  Vermont). 
BPED-791226CG,  WQFS,  Greensboro,  North 
Carolina,  Trustees  of  Guilford  College; 

HAS:  90.7  MHz;  Channel  No.  214DS:  ERP: 

.01  kW;  HAAT: - ft.  (Lie);  REQ:  90.9 

MHz;  Channel  No.  215A;  ERP:  1.91  kW; 
HAAT:  198  ft. 

BPED-791226DB,  KQAL,  Winona,  Minnesota, 
Winona  State  University;  HAS;  89.5  MHz; 
Channel  No.  208DS;  ERP:  .01  kW;  HAAT: 

- ft.  (Lie);  REQ:  89.5  MHz;  Channel  No. 

208A:  ERP:  1.32  kW;  HAAT:  -148  ft. 
BPED-791227AZ,  WCBN-FM,  Ann  Arbor, 
Michigan,  The  Regents  of  the  University  of 
Michigan;  HAS:  88.3  MHz;  Channel  No. 
202D;  TPO:  .01  kW.  (Uc):  REQ:  88.3  MHz; 
Channel  No.  202A:  ERP:  .200  kW;  HAAT: 
178  ft. 

BPED-791227D1.  WNTE,  Mansfield, 
Pennsylvania,  Mansfield  State  College; 
HAS:  89.5  MHz;  Channel  No.  208D;  TPO: 

.01  kW;  HAAT:  320  ft.  (Lie);  REQ;  89.5  MHz; 
Channel  No.  208A:  ERP:  .113  kW;  HAAT: 
-344  ft. 

BPED-791228AF,  WHFR,  Dearborn,  Michigan, 
Henry  Ford  Community  College;  REQ:  89.3 
MHz;  Channel  No.  207 A;  ERP:  .268  kW; 
HAAT;  60  ft. 

BPED-791228AH,  WDCV-FM,  Carlisle, 
Pennsylvania,  trustees  of  Dickinson 
College;  REQ:  88.3  MHz;  Channel  No.  202A; 
ERP:  .454  kW;  HAAT:  -50  ft. 
BPED-791228AL,  WGRN,  Greenville,  Illinois, 
Greenville  College  Ed.  B/C  Fndatn.,  Inc.; 
HAS:  89.3  MHz;  Channel  No.  207DS;  ERP: 

.01  kW;  HAAT: - ft.  (Lie);  REQ:  89.5 

MHz;  Channel  No.  208A;  ERP:  .226  kW; 
HAAT:  163  ft. 

BPED-791228AO,  WERB,  Berlin,  Connecticut, 
Berlin  Board  of  Education;  HAS:  89.9  MHz; 


Channel  No.  210DS;  ERP;  .01  kW;  HAAT: 

- ft.  (Lie);  REQ:  97.3  MHz;  Channel  No. 

247D:  ERP;  .024  kW;  HAAT:  -69  ft. 
BPED-791228AX,  WBCX,  Gainesville, 

Georgia,  Brenau  College;  HAS:  89.1  MHz; 
Channel  No.  206D;  TPO:  .01  kW;  (Lie);  REQ: 
89.1  MHz:  Channel  No.  206A:  ERP:  .1  kW; 
HAAT:  482  ft. 

BPED-791228BA,  WDBK,  Blackwood,  New 
Jersey,  Camden  County  College;  HAS:  91.5 
MHz;  Channel  No.  218DS;  ERP:  .01  kW; 

HAAT; - ft.  (Uc);  REQ:  91.5  MHz; 

Channel  No.  218A:  ERP:  .100  kW;  HAAT:  81 
ft. 

BPED-791228BC,  KPGR,  Pleasant  Grove, 

Utah,  Alpine  School  District;  HAS;  88.1 
MHz;  Channel  No.  201D  ERP:  .001  kW; 
HAAT:  -1180  ft.  (Uc);  REQ:  88.1  MHz; 
Channel  No.  201A:  ERP:  .115  kW;  HAAT: 
-1126  ft. 

BPED-791228BD,  WMTB-FM,  Emmitsburg, 
Maryland,  Mount  Saint  Marys  College; 

HAS:  89.9  MHz;  Channel  No.  210DS;  ERP: 

.01  kW;  HAAT:  ft.  (Uc);  REQ:  89.9  MHz; 
Channel  No.  210A;  ERP;  .118  kW;  HAAT: 
740  ft. 

BPED-791228BF.  KCEP,  Las  Vegas,  Nevada, 
Economic  Opportunity  Board;  HAS;  88.1 
MHz;  Channel  No.  201DS;  ERP:  .01  kW; 
HAAT:  ft.  (Uc):  REQ:  89.1  MHz;  Channel 
No.  201B:  ERP:  4.7  kW;  HAAT:  118  ft. 
BPED-791228BH,  WRDL,  Ashland  Ohio, 
Ashland  College;  HAS:  89.5  MHz;  Channel 
No.  201DS;  ERP;  .01  kW;  HAAT;  ft.  (Uc); 
REQ:  88.9  MHz;  Channel  No.  205A;  ERP:  3 
kW;  HAAT:  172  ft. 

BPED-791228BM,  KCNT,  Hastings,  Nebraska, 
Central  Technical  Community  College  area; 
HAS;  88.1  MHz;  Channel  No.  201DS;  ERP: 
.01  kW;  HAAT:  ft.(Lic):  REQ:  88.1  MHz; 
Channel  No.  201A;  ERP:  2.32  kW;  HAAT: 
162  ft. 

BPED-791231AR,  KAYE-FM,  Tonkawa, 
Oklahoma,  Northern  Oklahoma  College; 
HAS:  90.5  MHz;  Channel  No.  213DS:  ERP; 
.01  kW;  HAAT:  ft.  (Lie);  REQ;  90.7  MHz; 
Channel  No.  214A:  ERP:  1.21  kW;  HAAT:  66 
ft. 

BPED-791231BV,  KWTS,  Canyon,  Texas, 
West  Texas  State  University:  HAS;  91.1 
MHz;  Channel  No.  216DS;  ERP;  .012  kW; 
HAAT:  -9  ft.  (Lie);  REQ:  91.1  MHz; 
Channel  No.  216A:  ERP:  .125  kW;  HAAT: 
-9  ft. 

BPED-791231BY,  KEOL,  La  Grande,  Oregon, 
State  Bd.  of  Higher  Education;  HAS: 
91.lMHz;  Channel  No.  216D;  TPO:  .01  kW; 
ft.  (Lie);  REQ:  91.7  MHz;  Channel  No.  219A; 
ERP:  .307  kW;  HAAT:  -749  ft. 
BPED-791231CA,  KLCD,  Decorah,  Iowa, 
Minnesota  Public  Radio,  Inc.;  HAS:  89.5 
MHz;  Channel  No.  208DS;  ERP:  .01  kW; 
HAAT:  ft.  (Uc);  REQ:  89.5  MHz;  Channel 
No.  208A;  ERP:  .10  kW;  HAAT:  182  ft. 
BPED-791231CR,  WJSC-FM,  Johnson, 
Vermont,  VSC  board  of  trustees;  HAS;  90.1 
MHz:  Channel  No.  211D;  TPO:  .01  kW; 

(Uc);  REQ:  90.7  MHz;  Channel  No.  214A; 
ERP:  .155  kW;  HAAT:  -485  ft. 
BPED-800306AD,  KWAX,  Eugene,  Oregon, 
Oregon  State  Board  of  Higher  Education; 
HAS:  91.1  MHz;  Channel  No.  216C;  ERP:  20 
kW;  HAAT:  -46  ft.  (Uc);  REQ:  91.1  MHz; 
Channel  No.  216C;  ERP:  20  kW;  HAAT: 
1,015  ft. 

BPED-800502AD,  WWSU,  Fairborn,  Ohio, 
Wright  State  University;  HAS:  88.5  MHz; 


Channel  No.  203DS;  ERP:  .01  kW;  HAAT:  ft. 
(Uc);  (Dayton,  Ohio);  REQ:  106.9  MHz; 
Channel  No.  295D:  ERP:  .007  kW;  HAAT: 
211  ft.  (Fairborn,  Ohio). 

BPED-800708AJ,  (new),  Woodlake,  California, 
Farmworkers  Communications,  Inc.;  REQ: 
90.5  MHz:  Channel  No.  213B;  ERP:  .870  kW; 
HAAT:  2,511  ft. 

[FR  Doc.  81-1621  Filed  1-15-81: 8:45  am) 

BILUNG  CODE  6712-«1-H 


[Report  No.  B-10] 

FM  Broadcast  Applications  Accepted 
for  Filing  and  Notification  of  Cut-Off 
Date 

Released:  December  22, 1980. 

Cut-Off  Date:  February  19, 1981. 

Notice  is  herdby  given  that  the 
applications  listed  in  the  attached 
appendix  are  accepted  for  filing. 

Because  the  applications  listed  in  the 
attached  appendix  are  in  conflict  with 
applications  which  were  accepted  for 
filing  and  listed  previously  as  subject  to 
a  cut-off  date  for  conflicting 
applications,  no  application  which 
would  be  in  conflict  with  the 
applications  listed  in  the  attached 
appendix  will  be  accepted  for  filing. 

Petitions  to  deny  the  applications 
listed  in  the  attached  appendix  and 
minor  amendments  thereto  must  be  on 
file  with  the  Commission  not  later  than 
the  close  of  business  on  February  19, 
1981.  Any  application  previously 
accepted  for  filing  and  in  conflict  with 
the  applications  listed  in  the  attached 
appendix  may  also  be  amended  as  a 
matter  of  right  not  later  than  the  close  of 
business  on  February  19, 1981. 
Amendments  filed  pursuant  to  this 
notice  are  subject  to  the  provisions  of 
§  73.3572(b)  of  the  Commission’s  Rules. 
Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

BPH-800731AE  (new).  Elk  City,  Oklahoma, 
RONCA  Broadcasting  Company,  Inc.;  REQ: 
96.5  MHz;  Channel  No.  243C;  ERP:  100  kW; 
HAAT:  500  ft. 

BPH-800818AA  (new),  Whitehouse,  Texas, 
Smith  County  Broadcasters;  REQ:  99.3 
MHz;  Channel  No.  257 A;  ERP.  3  kW; 
HAAT:  300  ft. 

BPH-800827AI  (new).  Cape  Charles,  Virginia, 
Ronald  Smith;  REQ:  96.1  MHz;  Channel  No. 
241B;  ERP.  50  kW;  HAAT:  490  ft. 
BPH-800925AA  (new),  Ponce,  Puerto  Rico. 
Family  Broadcasting  Group;  REQ:  101.1 
MHz;  Channel  No.  266B;  ERP  50  kW; 
HAAT:  -46  ft. 

BPH-800930AD  (new),  Ponce,  Puerto  Rico. 
Zaba  Radio  Corporation;  REQ;  101.1  MHz; 
Channel  No.  266B;  ERP.  50  kW;  HAAT:  363 
ft. 

BPH-800930AE  (new),  St  Simons  Island. 
Georgia,  James  U.  Steele;  REQ:  92.7  MHz; 
Channel  No.  224A;  ERP.  3  kW;  HAAT:  300 
ft. 
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BPH-801001AA  (new),  St  Simons  Island, 
Georgia,  Burrows  Broadcasting  Company; 
REQ:  92.7  MHz;  Channel  No.  224A:  ERP;  3 
kW:  HAAT:  300  ft. 

BPH-801003AA  (new),  Malakoff,  Texas, 
Henderson  County  Radio;  REQ:  95.9  MHz; 
Channel  No.  240A;  ERP:  3  kW;  HAAT:  300 
ft. 

BPH-801003AC  (new),  Carthage,  Texas,  East 
Delta  Communications,  Inc.;  REQ:  98.9 
MHz:  Channel  No.  255C:  ERP:  100  kW; 
HAAT:  549.3  ft. 

BPH-801003AD  (new),  Athens,  Texas,  Seven 
Seals  Broadcasting  Co.,  Inc.;  REQ;  95.9 
MHz:  Channel  No.  240A:  ERP:  1.6  kW; 
HAAT;  400  ft.  (Allocated  to  Malakoff,  Tx.) 
BPH-801003AE  (new),  Whitehouse,  Texas, 
North  American  Broadcasting  Co.,  Inc.; 
REQ:  99.3  MHz:  Channel  No.  257 A;  ERP:  3 
kW;  HAAT:  300  ft. 

BPH-801003AF  (new),  St  Simons  Island, 
Georgia,  Dale  Bell;  REQ;  92.7  MHz; 

Channel  No.  224A;  ERP:  3  kW;  HAAT:  147 
ft. 

BPH-801003AI  (new),  Ephrata,  Washington, 
Robert  L.  &  Lougena ).  Wikstrom;  REQ;  95.9 
MHz;  Channel  No.  2WA;  ERP:  3  kW; 

HAAT:  300  ft. 

BPH-801003AI  (new),  Ponce,  Puerto  Rico, 
Marsona  Broadcasting  Corporation;  REQ: 
101.1  MHz:  Channel  No.  266B;  ERP:  50  kW; 
HAAT:  90  ft. 

BPH-801027AI  (new),  San  Mateo,  California, 
San  Mateo  Broadcasting  Co.,  Inc.;  REQ: 
107.7  MHz;  Channel  No.  299B:  ERP:  6.2  kW; 
HAAT:  1160  ft.  (Mutually  Exclusive  with 
renewal  of  KSOL.) 

BPH-801103AL  (new),  San  Mateo,  California, 
Afro-American  Comm.,  a  Calif  Corp4  REQ; 
107.7  MHz:  Channel  No.  299B:  ERP:  6.17 
kW;  HAAT:  1162  ft.  (Mutually  exclusive 
with  renewal  of  KSOL.) 

[FR  Doc.  81-1622  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

American  Holding  Co.;  Formation  of 
Bank  Holding  Company 

American  Holding  Co.,  Glencoe, 
Illinois,  has  applied  for  the  Board’s 
approval  under  section  3(a](l]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Bank  of  Highland  Park, 
Highland  Park,  Illinois.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  Februarjfs,  1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  9, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  afthe  Baard. 

(FR  Doc.  81-1601  Filed  1-15-81:  8:45  am] 

BILLING  CODE  6210-01-M 


Arapahoe  Financial  Corp.,  Formation 
of  Bank  Holding  Company 

Arapahoe  Financial  Corp.,  Arapahoe, 
Nebraska,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Citizens  State  Bank, 
Arapahoe,  Nebraska.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  11, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presetned  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-1602  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  6210-01-M 


BancMIdwest  Corporation;  Formation 
of  Bank  Holding  Company 

BancMidwest  Corporation,  St.  Paul, 
Minnesota,  has  applied  for  the  Board’s 
approval  under  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  82.7  percent  of 
the  voting  shares  of  Goodhue  State 
Bank,  Goodhue,  Minnesota,  64.4  percent 
of  the  voting  shares  of  Chisago  County 
State  Bank,  Center  City,  Minnesota,  and 
72.3  percent  of  the  voting  shares  of 
White  Rock  State  Bank,  White  Rock, 
Minnesota.  The  factors  that  are 
considered  in  acJing  on  the  application 
are  set  forth  in  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 


at  the  Federal  Reserve  Bank  of 
Minneapolis.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
February  11, 1981.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1603  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  6210-01-M 


Bank  Holding  Companies;  Porposed 
de  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
section  225.4(b)(1)  of  the  Board’s 
Regulation  Y  (12  CFR  225.4(b)(1)),  for 
permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  earlier 
commenced  do  novo),  directly  or 
indirectly,  solely  in  the  activities 
indicated,  which  have  been  determined 
by  the  Board  of  Governors  to  be  closely 
related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreasd  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices.”  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and,  except  as  noted,  received 
by  the  appropriate  Federal  Reserve 
Bank  not  later  than  February  11, 1981. 
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A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

CITICORP,  New  York,  New  York 
(finance  company  activities;  Georgia, 
Virginia,  North  Carolina,  South 
Carolina,  Tennessee,  Alabama, 
Mississippi,  and  Florida):  to  engage 
through  a  de  novo  office  of  its  subsidiary 
Citicorp  Private  Capital,  Inc.,  in  finance 
company  activities,  including  the 
making  or  acquiring  of  loans  and  other 
extensions  of  credit  (including  loans 
secured  by  real  or  personal  property) 
with  primary  emphasis  on  loans  to 
business  enterprises  and  large  loans  to 
individuals.  These  activities  will  be 
conducted  from  an  offlce  in  Atlanta, 
Georgia,  serving  the  eight  states  listed 
above.  Comments  on  this  application 
must  be  received  by  February  4, 1981. 

B.  Federal  Reserve  Bank  of  San 
Franscisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

SECURITY  PACinC  CORPORATION, 
Los  Angeles,  California  (Mortgage 
banking  activiites;  Texas):  to  engage 
through  its  subsidiary,  Seciuity  Pacifrc 
Mortgage  Corporation,  in  the  origination 
and  acquisition  of  mortgage  loans, 
including  development  and  construction 
loans  on  multi-family  and  commercial 
properties  for  Security  Pacific  Mortgage 
Corporation’s  own  account  or  for  sale  to 
others,  and  the  servicing  of  such  loans 
for  others.  These  activities  would  be 
conducted  from  an  office  in  Dallas, 
Texas,  serving  the  State  of  Texas. 

C.  Other  Federal  Reserve  Banks: 
None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981 
Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  ei-ieoe  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  6210-01-M 


Bank  Holding  Companies;  Proposed 
de  Novo  Nonbank  Activities 

The  bank  holding  company  listed  in 
this  notice  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843  (c)(8))  and 
section  225.4(b)(1))  of  the  Board’s 
Regulation  Y  (12  CFR  §  225.4(b)(1),  for 
permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  earlier 
commenced  de  novo),  directly  or 
indirectly,  soley  in  the  activities 
indicated,  which  have  been  determined 
by  the  Board  of  Governors  to  be  closely 
related  to  banking. 

With  respect  to  this  application, 
interested  persons  may  express  their 
views  on  the  question  whether 


consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefrts  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices.”  Any 
comment  on  the  application  that 
requests  a  hearing  must  include  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  that  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  the  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writting  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
February  8, 1981. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President),  400  Sansome  Street  San 
Francisco,  California  94120: 

Secimty  Pacific  Corporation,  Los 
Angeles,  California;  (financing, 
servicing,  industrial  loan,  and  credit- 
related  insurance  activities;  California): 
to  engage,  through  its  subsidiary. 
Security  Pacific  Finance  Money  Center 
Inc.,  in  financing  and  industrial  loan 
corporation  activities,  including  making, 
acquiring  and  servicing  loans  and  other 
extensions  of  credit;  in  selling  and 
issuing  investment  certificates;  and  in 
acting  as  agent  for  the  sale  of  credit- 
related  life,  credit-related  accident  and 
health,  and  credit-related  property 
insurance,  all  as  authorized  by 
California  law.  These  activities  would 
be  conducted  from  an  office  in  the  city 
of  Escondido,  California,  serving  the 
state  of  California. 

B.  Other  Federal  Reserve  Banks: 
None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  9, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1607  Filed  1-15-81: 8:45  am) 

BtUJNG  CODE  6210-01-M 


Callaway  Security  Banks,  Inc.; 
Formation  of  Bank  Holding  Company 

Callaway  Security  Banks,  Inc.,  Fulton, 
Missouri,  has  applied  for  the  Board's 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  The 
Callaway  Bank,  Fulton,  Missouri;  and  80 
percent  or  more  of  the  voting  shares  of 
The  Security  Bank  of  Auxvasse, 
Auxvasse,  Missouri.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  February  9, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  9, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-1804  Filed  1-15-81;  8:45  un] 

BILLING  CODE  6210-01-H 


Central  and  Southern  Holding  Co; 
Formation  of  Bank  Holding  Comj^y 

Central  and  Southern  Holding 
Company,  Milledgeville,  Georgia,  has 
applied  for  the  Board’s  approval  under 
Section  3(a)(1)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(1))  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Citizens  and  Southern  Bank  of 
Milledgeville,  Milledgeville,  Georgia. 

The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 
Section  3(c)  of  the  Act  (12  U.S.C. 

1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  sulimit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  11, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  sununarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1605  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  6210-01-M 


First  Arkansas  Bancshares,  Inc., 
Formation  of  Bank  Hoiding  Company 

First  Arkansas  Bancshares,  Inc., 
Jacksonville,  Arkansas,  has  applied  for 
the  Board’s  approval  under  section 
3(aJ(l)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(l)J  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  (less 
directors’  qualifying  shares)  of  First 
Jacksonville  Bank,  Jacksonville, 
Arkansas.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  section  1842(c)). 

The  application  may  be  inspected  at 
the  office  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  1, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-1608  Filed  1-15-81:  8:45  a.m.] 

BILUNG  CODE  621IH)1-«I 


First  State  Bancorporation;  Formation 
of  Bank  Hoiding  Company 

First  State  Bancorporation, 

Tiptonville,  Tennessee,  has  applied  for 
the  Board’s  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
First  State  Bank  and  Trust  Company, 
Tiptonville,  Tennessee.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  9, 1981. 
Any  comment  on  an  application  that 


requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-1609  Filed  1-15-81:  8:45  am] 

BILUNG  CODE  6210-01-M 


Geneseo  Bancshares,  Inc.;  Formation 
of  Bank  Holding  Company 

Geneseo  Bancshares,  Inc.,  Geneseo, 
Kansas,  has  applied  for  the  Board’s 
approval  under  §  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  The 
Citizens  State  Bank,  Geneseo,  Kansas. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in  §  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  sumit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  11, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1610  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  6210-01-M 


Lakin  Bancshares,  Inc.;  Formation  of 
Bank  Holding  Company 

January  12, 1981. 

Lakin  Bancshares,  Inc.,  Lakin,  Kansas, 
has  applied  for  the  Board’s  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  The 
Kearney  County  Bank,  Lakin,  Kansas. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C. 

1842(c)). 


The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  9, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  9, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1611  Filed  1-5-81: 8:45  am] 

BILLING  CODE  6210-01-M 


Northwest  Pennsylvania  Corp.; 
Formation  of  Bank  Holding  Company 

Northwest  Pennsylvania  Corp.,  Oil 
City,  Pennsylvania,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Northwest  Pennsylvania  Bank  &  Trust 
Company,  Oil  City,  Pennsylvania.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

■rhe  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Cleveland.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
February  11, 1981.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1612  Filed  1-15-81: 8:45  am] 

BILLING  CODE  6210-01-M 


Peoples  Bancshares,  Inc.;  Formation 
of  Bank  Holding  Company 

Peoples  Bancshares,  Inc.,  Colorado 
Springs,  Colorado,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
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holding  company  by  acquiring  87.94 
percent  of  the  voting  shares  of  Peoples 
Bank  of  Westville,  Westville,  Oklahoma. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C. 

1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  11, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-1613  Filed  1-15-81;  8:45  am] 

BILIJNG  CODE  6210-01-M 

First  Bank  Holding  Company  of 
Batesvilie;  Formation  of  Bank  Holding 
Company 

First  Bank  Holding  Company  of 
Batesvilie,  Batesvilie,  Arkansas,  has 
applied  for  the  Board’s  approval  under 
section  3(a)(1)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(1))  to 
become  a  bank  holding  company  by 
acquiring  82.9  percent  or  more  of  the 
voting  shares  of  First  National  Bank, 
Batesvilie,  Arkansas.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  February  11, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1657  Filed  1-15-81;  8:45  am] 
nUJNG  CODE  621IMI1-M 

United  Texas  Financial  Corp.; 
Acquisition  of  Bank 

United  Texas  Financial  Corporation, 
Wichita  Falls,  Texas,  has  applied  for  the 
Board’s  approval  under  section  3(a)(3)  of 
the  Bank  Holding  company  Act  (12 
U.S.C.  1842(a)(3))  to  acquire  76.9  percent 
or  more  of  ffie  voting  shares  of  First 
State  Bank  in  Archer  City,  Archer  City, 
Texas. The  factors  that  are  considered 
in  acting  on  the  application  are  set  forth 
in  section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at ' 
the  offices  of  the  Boai^  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank  to  be 
received  not  later  than  February  11, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc  81-1659  Filed  1-15-81;  8:45  am] 

BILLING  CODE  6210-01-U 


FEDERAL  TRADE  COMMISSION 

Commercial  Practices;  Early 
Termination  of  the  Waiting  Period  of 
the  Premerger  Notification  Rules 

agency:  Federal  Trade  Commission. 
ACTION:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

SUMMARY:  Baldwin-United  Corporation 
is  granted  early  termination  of  the 
waiting  period  provided  by  law  and  the 
premerger  notification  rules  with  respect 
to  the  proposed  acquisition  of  all  voting 
securities  of  Mt.  Hood  Stages,  Inc.  The 
grant  was  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  Justice  in 
response  to  a  request  for  early 
termination  submitted  by  both  parties. 
Neither  agency  intends  to  take  any 


action  with  respect  to  this  acquisition 
during  the  waiting  period. 

EFFECTIVE  DATE:  December  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch,  Senior  Attorney, 
Premerger  Notification  Office.  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a,  as 
added  by  Title  II  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  inffividual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thcmias, 

Secretary. 

(FR  Doc.  81-1852  Filed  1-15-Sl;  8:45  am] 

BILLING  CODE  67S0-01-H 

Commercial  Practices;  Early 
Termination  of  the  Waiting  Period  of 
the  Premerger  Notification  Rules 
agency:  Federal  Trade  Commission. 
action:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premetger  notification  rules. 

summary:  Midland  Investment 
Company  is  granted  early  termination  of 
the  waiting  period  provided  by  law  and 
the  premerger  notification  rules  with 
respect  to  the  proposed  acquisition  of 
certain  voting  securities  of  AMP  Inc. 

The  grant  was  made  by  the  Federal 
Trade  Commission  and  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  of  the  Department  of 
Justice  in  response  to  a  request  for  early 
termination  submitted  by  both  parties. 
Neither  agency  intends  to  take  any 
action  with  respect  to  this  acquisition 
during  the  waiting  period. 

EFFECTIVE  DATE:  December  31. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch.  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a.  as 
added  by  Title  II  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
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the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section  7A 
(b)(2)  of  the  Act  permits  the  agencies,  in 
individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary.  , 

[FR  Doc.  81-1653  Filed  1-15.81;  8:45  am] 

BILLING  CODE  6750-01-M 


Commercial  Practices;  Early 
Termination  of  the  Waiting  Period  of 
the  Premerger  Notification  Rules 

agency:  Federal  Trade  Commission. 
action:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

SUMMARY:  Tamco  Enterprises,  Inc.  is 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules  with  respect 
to  the  proposed  acquisition  of  certain 
voting  securities  of  Kennecott  Corp.  The 
grant  was  made  by  the  Federal  Trade 
Cpmmission  and  the  Assistant  Attorney 
General  in  Charge  of  the  Antitrust 
Division  of  the  Department  of  Justice  in 
response  to  a  request  for  early 
termination  submitted  by  Tamco. 

Neither  agency  intends  to  take  any 
action  with  respect  to  this  acquisition 
during  the  waiting  period. 

EFFECTIVE  DATE:  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch,  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a,  as 
added  by  Title  II  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  Advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section  7 A 
(b)  (2)  of  the  Act  permits  the  agencies,  in 
individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doc.  81-1654  Filed  1-15-81:  8:45  am] 

BILUNG  CODE  6750-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FPR  37] 

Federal  Procurement;  Supplement  10 

December  29, 1980. 

TO:  Heads  of  Federal  agencies. 

SUBJECT:  Companies  not  in  compliance 
with  the  Voluntary  Wage  and  Price 
Standards. 

1.  Purpose.  This  supplement  provides 
a  complete  relisting  of  all  companies 
that  have  been  determined  to  be,  and 
are  now,  in  noncompliance  with  the 
Voluntary  Wage  and  Price  Standards 
formulated  under  Executive  Order 
12092. 

2.  Expiration  date.  This  bulletin 
contains  information  of  a  continuing 
nature  and  will  remain  in  effect  until 
canceled. 

3.  Substance.  Attachment  A  is  the 
November  21, 1980,  letter  from  the 
Administrator,  Office  of  Federal 
Procurement  Policy,  to  GSA  and  DOD. 
The  letter  includes  the  list  of  companies 
that  are  in  noncompliance  with  the 
Voluntary  Wage  and  Price  Standards. 
The  list  supersedes  the  list  previously 
published  in  GSA  Bulletin  FPR  37, 
Supplement  9. 

4.  Cancellation.  This  bulletin  cancels 
GSA  Bulletin  FPR  37,  Supplement  9, 
dated  November  20. 1980. 

Gerald  McBride, 

Assistant  Administrator  for  Acquisition 
Policy. 

GSA  Bulletin  FPR  37 — Supplement  10 — 
Attachment  A 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 
Office  of  Management  and  Budget 
Washington,  D.C.  20503 
November  21, 1980. 

Memorandum  to:  The  Secretary  of  Defense, 
The  Administrator  of  General  Services. 
From:  Karen  Hastie  Williams,  Administrator, 
Office  of  Federal  Procurement  Policy. 
Subject:  Companies  not  in  compliance  with 
the  Voluntay  Wage  and  Price  Standards. 
The  Council  on  Wage  and  Price  Stability 
has  determined  that  the  following  companies 
are  not  in  compliance  with  the  Voluntary 
Wage  and  Price  Standards  formulated 
pursuant  to  Executive  Order  12092  (43  FR 
51375).  The  list  is  current  as  of  November  12, 
1980. 

Company  and  Original  Date  Listed 
Cement  Division  compliance  unit  of  Ideal, 
Basic  Industries.  Inc.,  P.O.  Box  8789, 

Denver,  Colorado  80201,  DUNS  Number  00- 
706-1385— June  15. 1979. 

Northwestern  Steel  and  Wire  Co.,  121 
Wallace  Street,  Sterling,  Illinois  61081, 
DUNS  Number  00-526-3157— July  24, 1979. 
Mason  Contractors  of  DuPage  County,  P.O. 
Box  129,  Mount  Prospect,  Illinois  60056, 
DUNS  Number  99-106-2472— July  24, 1979. 


American  Hoechst  Corporation,  Route  202- 
206  North.  Somerville,  New  Jersey  08876, 
DUNS  Number  04-578-7991— October  23, 
1979. 

SCOA  Industries,  Inc.  (excluding  foreign 
subsidiaries],  155  East  Broad  Street, 
Columbus,  Ohio  43215,  DUNS  Number  00- 
790-2208— October  23, 1979. 

National  Electrical  Contractors  Association 
(Oregon-Columbia  Chapter),  201  S.W. 

Arthur  Street,  Portland,  Oregon  97201, 

DUNS  Number  99-106-2480— October  23, 
1979. 

The  Eureka  Company,  1201  East  Bell  Street, 
Bloomington,  Illinois  61701,  DUNS  Number 
00-116-3823— November  27. 1979. 

Portland  Association  of  Plumbing  Heating 
and  Cooling  Contractors  (two 
noncomplying  agreements),  612  S.W.  Idaho, 
Portland,  Oregon  97201,  DUNS  Number  06- 
509-2300— November  27. 1979. 

Sheetmetal  Association,  Inc.,  c/o  3434  S.W. 
Water  Avenue,  Portland,  Oregon  97201, 
DUNS  Number  99-106-2498 — November  27, 

1979. 

San  Diego  Contracting  Lathers  Association, 
7855  Ostrow  Street,  San  Diego,  California 
92111,  DUNS  Number  99-106-2506— 
November  27, 1979. 

“All  other”  compliance  unit  of  Gifford-Hill  & 
Company,  Inc.  (which  includes  all  products 
exclusive  of  transportation,  irrigation  and 
metal  building  products),  8435  Stimmons 
Freeway,  P.O.  Box  47127,  Dallas,  Texas 
75247,  DUNS  Number  00-792-6496— 
December  27, 1979. 

Boston  Distributors,  a  compliance  unit  of 
Cook  United,  Inc.,  16501  Rockside  Road, 
Cleveland,  Ohio  44137,  DUNS  Number  09- 
449-7245 — January  21, 1980. 

National  Gypsum  Company,  4100  First 
International  Building,  Dallas,  Texas  75270, 
DUNS  Number  00-138-2431 — January  21, 

1980. 

Crown  Central  Petroleum  Corp.,  One  North 
Charles,  P.O.  Box  1168,  Baltimore, 

Maryland  21203,  DUNS  Number  00-308- 
2401— March  25, 1980. 

Gust  K.  Newberg  Company  &  Assoc,  (out  of 
compliance  only  in  Will  County  and 
vicinity,  Illinois],  2040  North  Ashland 
Avenue,  Chicago,  Illinois  60614,  DUNS 
Number  00-693-1869— March  25, 1980. 

Mid-America  Regional  Bargaining 
Association,  228  North  LaSalle  Street, 
Chicago,  Illinois  60601,  DUNS  Number  99- 
106-2514— March  25, 1980. 

Contractors  Association  of  Will  and  Grundy 
Counties,  254  Vz  Rusy  Street,  Joliet,  Illinois 
60435,  DUNS  Number  96-106-2522— March 
25, 1980. 

Residential  Construction  Employers  Council, 
1010  Jorie  Boulevard,  Suite  112,  Oak  Brook, 
Illinois  60521,  DUNS  Number  99-106- 
2530— March  25, 1980. 

Koch  Fuels,  Inc.,  a  compliance  unit  of  Koch 
Refining  Company,  P.O.  Box  31,  Gloucester 
City,  N.J.  08030,  DUNS  Number  07-057- 
9404— April  2, 1980. 

Church’s  Fried  Chicken,  Inc.,  P.O.  Box  BHOOl, 
San  Antonio,  Texas  78284,  DUNS  Number 
02-701-7417— April  2, 1980. 

Monolith  Portland  Cement  Co.,  P.O.  Box  3303 
Terminal  Annex,  Suite  201,  Glendale, 
California  91202,  DUNS  Number  00-825- 
5580— April  18, 1980. 
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Dundee  Cement  Company,  P.O.  Box  122, 
Dundee,  Michigan  48131,  DUNS  Number 
00-503-8500— May  2, 1980. 

Santee  Portland  Cement  Co..  S.C.  Highway 
No.  53,  Holly  Hill,  South  Carolina,  DUNS 
Number  00-336-8891— May  2. 1980. 

Hyatt  Hotels  compliance  unit  of  Hyatt 
Corporation  (which  includes  all  hotels 
owned  or  managed  by  the  Hyatt 
Corporation),  9701  W.  Higgins  Road, 
Rosemont,  Illinois  60018,  DUNS  Number 
04-738-6677— May  20. 1980. 

Air  Conditioning  and  Rehigeration 
Contractors  Association,  870  Market  Street, 
San  Francisco,  California  94102,  DUNS 
Number  99-106-2548— May  30. 1980. 
Industrial  Contractors  (UMIC.  Inc.],  P.O.  Box 
1005,  Tiburon,  California  94920,  DUNS 
Number  99-106-2555— May  30. 1980. 
Plumbing  Heating  Piping  Employers  Council, 
36  Tiburon  Blvd.,  Mill  Valley,  California 
94941,  DUNS  Number  99-106-2563— May 

30. 1980. 

Residential  Plumbing  and  Mechanical 
Contractors  of  North  California,  1545  B 
Palos  Verdes  Mall,  Walnut  Creek, 

California  94596,  DUNS  Number  99-106- 
2571— May  30. 1980. 

Santa  Clara  Valley  Contractors  Association, 
400  Reed  Street,  Santa  Clara,  California 
95050,  DUNS  Number  99-106-2589— May 

30.1980. 

Burlington  Northern  Air  Freight,  Inc.,  a 
compliance  imit  of  Burlington  Northeni, 

Inc.,  4350  Von  Karman  Avenue,  New  Port 
Beach,  California  92660,  DUNS  Number  05- 
80Z-049&— July  2, 1980. 

Hotels  Division  and  Hotel-Casinos  Division, 
compliance  units  of  Hilton  Hotels 
Corporation,  9880  Wilshire  Blvd.,  Beverly 
Hills,  California  90210,  DUNS  Number  00- 
693-0531  (limited  to  Hotels  Division  and 
Hotel-Casinos  Division] — ^July  10, 1980. 
Murphy  Oil,  Domestic  Marketing  and 
Refining  Division,  a  compliance  unit  of 
Murphy  Oil  Corporation  (excluding  foreign 
subsidiaries],  200  Jefferson  Avenue,  El 
Dorado,  Arkansas  71730,  DUNS  Number 
00-805-3712— July  15. 1980. 

Harris-Teeter  Supermarkets,  Inc.,  a 
compliance  unit  of  Ruddick  Corporation, 
4017  Chesapeake  Drive,  P.O.  Box  33129, 
Charlotte,  N.C.  28233,  DUNS  Number  99- 
106-9287— August  13. 1980. 

Circle  K  Corporation,  4500  South  40th  Street 
Phoenix,  Arizona,  DUNS  Number  00-894- 
8143— August  13, 1980. 

Louisville  Cement  Company,  501  South 
Second  Street  Louisville,  Kentucky  40201, 
DUNS  Number  00-636-6678 — September 

17, 1980. 

Brown-Forman  Distillers  Corporation,  850 
Dixie  Highway,  Louisville,  Kentucky  40201, 
DUNS  Number  00-637-9812 — September 

17, 1980. 

Dairymen's  Creamery  Association.  Inc.,  520 
Albany,  Caldwell,  Idaho  83605,  DUNS 
Number  04-520-5865— October  15, 1980. 
Agricultural  Chemicals  Group,  compliance 
unit  of  W.  R.  Grace  and  Company,  100 
North  Main  Street  Memphis,  Tennessee 
38103,  DUNS  Number  04-487-7910— 
October  15. 1980. 

American  PetroHna,  Inc.,  8350  North  Central 
Expressway,  Dallas,  Texas  75221,  DUNS 
Number  00-132-9077  (excluding  crude  oil 


exploration  and  development] — October 

15, 1980. 

Glen-Gery  Corporation,  227  North  5th  Street. 
Reading,  Pa.  19603,  DUNS  Number  0-235- 
5857 — ^November  12, 1980. 

Supermarkets  General  Corporation,  301  Blair 
Road,  Woodbridge,  N.J.  07095,  DUNS 
Number  00-697-4950 — November  12, 1980. 
Hollingsworth  &  Vose  Company,  112 
Washington  Street,  East  Walpole, 
Massachusetts,  DUNS  Number  00-100- 
6378 — November  12, 1980. 

Deltic  Farm  &  Timber  Company  Inc.,  a 
compliance  unit  of  Murphy  Oil 
Corporation,  200  Jefferson  Avenue,  El 
Dorado,  Arkansas  71730,  DUNS  Number 
00-690-2878— November  12. 1980. 

Eastern  Coal  &  Coke  Company,  a  compliance 
unit  of  Westmoreland  Coal  Company,  P.O. 
Box  63,  Banner,  Kentucky  41603,  DUNS 
Number  99-123-9724 — November  12, 1980. 
Howell  Corporation,  800  Houston  Natural 
Gas  Bldg.,  Houston,  Texas  77002,  DUNS 
Number  00-811-8671— November  12. 1980. 
This  supersedes  the  previous  list 
promulgated  by  OFPP  memorandum  of 
October  29, 1980.  Changes  to  that  list  include 
the  addition  of  six  companies.  There  are  no 
deletions. 

Pursuant  to  the  terms  of  Office  of  Federal 
Procurement  Policy  Letter  78-6  dated 
December  27, 1978, 1  request  that  you  publish 
this  information  in  a  Defense  Acquisition 
Circular  and  Federal  Procurement 
Regulations  Bulletin. 

[FR  Doc  81-1627  Filed  l-lS-81;  8:45  am] 

BILUNQ  CODE  6S20-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism;  Meeting 

In  accordance  with  Section  10(a](2j  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  I],  aimouncement  is 
made  of  the  following  national  advisory 
body  scheduled  to  assemble  during  the 
month  of  February  1981, 

National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism,  February  2-3, 
9:30  a.m.,  Conference  Room  10, 
Building  31C,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20205.  Open — February  2. 
Closed  February  3.  Contact:  Mr.  James 
Vaughan,  Room  16C-06,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-3887. 
Purpose:  The  Council  advises  the 
Secretary  of  Health  and  Hiunan  Services 
regarding  policy  direction  and  program 
issues  of  national  signihcance  in  the 
area  of  alcohol  abuse  and  alcoholism. 
The  Council  reviews  all  grant 
applications  submitted,  evaluates  these 
applications  in  terms  of  scientific  merit 


and  coherence  with  Department 
policies,  and  makes  recommendations  to 
the  Secretary  with  respect  to  approval 
and  amount  of  award. 

Agenda:  February  2  will  be  devoted  to 
general  business  of  the  Council  and  a 
discussion  of  legislation,  budget,  current 
program  issues  and  other  subjects 
related  to  Institute  programs. 

February  3,  the  Council  will  conduct  a 
final  review  of  grant  applications  for 
Federal  assistance  and  this  session  will 
not  be  open  to  the  public  in  accordance 
with  the  determination  by  the  Acting 
Administrator,  Alcohol,  E)rug  Abuse, 
and  Mental  Health  Administration 
pursuant  to  the  provisions  set  forth  in 
Section  552b(c)(6),  Title  5  U.S.  Code  and 
Section  10(d]  of  I^blic  Law  92-463  (5 
U.S.C.  Appendix  I). 

Substantive  program  information  may 
be  obtained  from  the  contact  person 
listed  above.  The  NIAAA  Committee 
Management  Office  will  furnish  upon 
request  summaries  of  the  meeting  and  a 
roster  of  Committee  members.  Contact 
Ms.  Helen  Garrett,  Room  16C-21, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
2860. 

Dated:  January  12, 1981. 

Elizabeth  A.  Connolly, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  81-1552  Filed  1-15-81;  8:45  am] 

BILUNO  CODE  4110-88-M 


Rape  Prevention  and  Control  Advisory 
Committee;  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  I),  announcement  is 
made  of  the  following  National  advisory 
body  scheduled  to  assemble  during  the 
month  of  February  1981. 

Rape  Prevention  and  Control  Advisory 
Committee,  February  5-6, 1981;  9:30 
a.m. — open  meeting.  Conference  Room 
K,  Parklawn  Building,  Rockville, 
Maryland  20857.  Contact:  Mary 
Lystad,  Ph.D.,  Executive  Secretary, 
Room  15-99,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-1910. 

Purpose:  The  Rape  Prevention  and 
Control  Advisory  Committee  advises  the 
Secretary,  Department  of  Health  and 
Human  Services,  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health, 
through  the  National  Center  for  the 
Prevention  and  Control  of  Rape,  on 
matters  regarding  the  needs  imd 
concerns  associated  with  rape  in  the 
United  States  and  makes 
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recommendations  pertaining  to 
activities  to  be  undertaken  by  the 
Department  to  address  the  problems  of 
rape. 

Agenda:  The  entire  meeting  will  be 
open  to  the  public.  The  Advisory 
Committee  will  provide  input  to  Title  VI, 
Rape  Prevention  and  Control,  of  the 
Mental  Health  Systems  Act. 

Substantive  information  may  be 
obtained  from  the  contact  person  listed 
above.  Ms.  Debbie  Clawson,  Assistant 
to  the  Executive  Secretary,  Rape 
Prevention  and  Control  Advisory 
Committee,  Room  15-99,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
telephone  number  (301)  443-1910,  will 
furnish  upon  request  summaries  of  the 
meeting  and  rosters  of  the  committee 
members. 

Dated:  January  12, 1981. 

Elizabeth  A.  Connolly, 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  81-1553  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  4110-88-M 

Treatment  and  Rehabilitation  Work 
Group;  Meeting 

In  accordance  with  Section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  I],  announcement  is 
made  of  the  following  national  advisory 
body  scheduled  to  assemble  during  the 
month  of  February  1981. 

The  Treatment  and  Rehabilitation  Work 
Group  of  the  Interagency  Committee 
on  Federal  Activities  for  Alcohol 
Abuse  and  Alcoholism,  February  3; 

2:00  p.m. — open.  Conference  Room  A, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Contact: 
Mr,  David  Clough,  Room  11-19, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
2070. 

Purpose:  The  Treatment  and 
Rehabilitation  Work  Group  evaluates  all 
Federal  efforts  in  the  areas  of  alcohol 
abuse  and  alcoholism  treatment  and 
rehabilitation;  provides  for  the 
communication  and  exchange  of 
information  necessary;  and  seeks  to 
coordinate  and  enhance  these  programs 
and  activities.  Any  reports  or 
recommendations  are  submitted  to  the 
Interagency  Committee  on  Federal 
Activities  for  Alcohol  Abuse  and 
Alcoholism. 

Agenda:  Tentative  agenda  items 
include  updated  reports  from  work 
group  members,  a  followup  report  on  the 
Treatment  Alternatives  to  Street  Crime 
(TASC)  program,  and  a  report  on 
criminal  justice/alcoholism  treatment 
issues. 


Substantive  program  information  may 
be  obtained  form  the  contact  person 
listed  above.  The  NIAAA  Committee 
Management  Office  will  furnish 
summaries  of  the  meeting  and  a  roster  of 
Committee  members  upon  request. 
Contact  Ms.  Helen  Garrett,  Room  16C- 
21,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-2860. 

Dated;  January  12, 1981. 

Elizabeth  A.  Connolly, 

Committee  Management  Officer,  Alcohal, 

Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc.  81-1554  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  4110-88-M 

Centers  for  Disease  Control 

Control  Technology  Assessment  of 
Chemical  Process  Batch  Unit 
Operations;  Open  Meeting; 

Cancellation 

The  notice  of  a  meeting  on  the  Control 
Technology  Assessment  of  Chemical 
Process  Batch  Unit  Operations,  to  be 
held  January  22, 1981,  was  published  in 
the  Federal  Register  (46  FR  1030)  on 
Monday,  January  5, 1981.  This  open 
meeting  is  cancelled  until  further  notice. 

Dated:  January  12, 1981. 

William  H.  Foege, 

Director,  Centers  for  Disease  Control. 

[FR  Doc.  81-1656  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  4110-87-M 

Food  and  Drug  Administration 
Consumer  Participation;  Open  Meeting 
agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  a 
forthcoming  consumer  exchange  meeting 
to  be  chaired  by  Federick  R.  Carlson, 
District  Director,  Boston  District  Office, 
Boston,  MA. 

date:  The  meeting  will  be  held  at  10 
a.m.,  Thursday,  January  29, 1981. 
ADDRESS:  The  meeting  will  be  held  at 
the  Food  and  Drug  Administration  Bldg., 
2d  Floor  Conference  Room,  585 
Commercial  St.,  Boston,  MA  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yolan  L.  Harsanyi,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
585  Commercial  St.,  Boston,  MA  02109, 
617-223-5857. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  Boston  District 


Office,  and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  January  12, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  81-1556  Filed  1-15-61:  8:45  am] 

BILLING  CODE  4110  03-M 

Consumer  Paiticipation;  Open  Meeting 
agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  a 
forthcoming  consumer  exchange  meeting 
to  be  chaired  by  Loren  Y.  Johnson, 
District  Director,  Philadelphia  District 
Office,  Philadelphia,  PA. 
date:  The  meeting  will  be  held  at  9:30 
a.m.,  Wednesday,  February  25, 1981. 
ADDRESS:  The  meeting  will  be  held  at 
the  Federal  Bldg.,  Rm.  3306  (3d  Floor), 

600  Arch  St.,  Philadelphia,  PA  19106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Lockett,  Consumer  Affairs  Officer, 
Food  and  Drug  Administration,  U.S. 
Customhouse,  Rm.  900,  2d  and  Chestnut 
Sts.,  Philadelphia,  PA  19106,  215-597- 
0837. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  Philadelphia 
District  Office,  and  to  contribute  to  the 
agency's  policymaking  decisions  on  vital 
issues. 

Dated:  January  12, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  81-1557  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  4110-03-M 

Ophthalmic  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  and  Throat; 
and  Dental  Devices  Panel;  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  sets  forth  a  summary  of  the 
procedures  governing  committee 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  conducted  by  the 
committees  and  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
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770-776  (5  U.S.C.  App.  I)),  and  FDA 
regulations  (21  CFR  Part  14)  relating  to 
advisory  committees.  The  following 
advisory  committee  meeting  is 
announced: 

Ophthalmic  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel 

Date,  time,  and  place:  February  5  and  6, 9 
a.m.,  Holiday  Inn,  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

Type  of  meeting  and  contact  person:  Open 
public  hearing,  February  5, 9  a.m.  to  10 
a.m.,  open  committee  discussion,  February 
5, 10  a.m.  to  5  p.m.;  open  public  hearing, 
February  6, 9  a.m.  to  10  a.m.,  open 
committee  discussion,  February  6, 10  a.m. 
to  5  p.m.;  Max  W.  Talbott,  Bureau  of 
Medical  Devices  (HFK-460),  Food  and  Drug 
Administration,  87557  Georgia  Ave.,  Silver 
Spring,  MD  20910,  301-427-7538. 

General  function  of  the  Committee:  The 
Committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  bearing:  Interested 
persons  are  encouraged  to  present 
information  pertinent  to  intraocular  lenses 
and  the  intraocular  lens  clinical 
investigation  (February  5)  and  on  contact 
lenses  and  contact  lens  products  (February 
6).  Those  desiring  to  make  formal 
presentations  should  notify  the  contact 
person  by  January  22, 1981.  and  submit  a 
brief  statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  references  to  any 
data  to  be  relied  on,  and  an  indication  of 
the  approximate  time  required  to  make 
their  comments. 

Open  committee  discussion.  The  Section 
will  conduct  reviews  of  premarket  approval 
applications  of  intrraoedar  lenses  and  will 
discuss  other  statistical/epidemiological 
questions  pertaining  to  intraocular  lenses 
(February  5)  and  will  conduct  reviews  of 
premarket  approval  applications  for  contact 
lens  products  (February  6). 

Applications  for  reimbursement.  Must  be 
received  by  January  26, 1981. 

Board  of  Tea  Experts 

Date,  time,  and  place:  February  9, 10  a.m., 
Rm.  700, 850  Third  Ave.,  Brooklyn,  NY. 
Type  of  meeting  and  contact  person:  Open 
public  hearing,  10  a.m.  to  11  a.m.,  open 
committee  discussion,  11  a.m.  to  4:^  p.m.; 
Robert  H.  Dick,  Food  and  Drug 
Administration,  850  Third  Ave.,  Brooklyn, 
NY.  11232,  212-965-5739. 

General  function  of  the  Committee:  The 
Board  advises  on  establishment  of  uniform 
standards  of  purity,  quality,  and  fitness  for 
consumption  of  all  teas  imported  into  the 
United  States  pursuant  to  21  U.S.C.  42. 
Agenda — Open  public  hearing:  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writing, 
on  issues  pending  before  the  Board. 

Open  committee  discussion:  Discussion  and 
selection  of  tea  standards. 


Applications  for  reimbursement-  Must  be 

received  by  January  28, 1981. 

FDA  public  advisory  committee  meetings 
may  have  as  many  as  four  separable 
portions:  (Ij  An  open  public  hearing,  (2)  an 
open  committee  discussion,  (3)  a  closed 
presentation  of  data,  and  (4)  a  closed 
committee  deliberation.  Every  advisory 
conunittee  meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions  will 
depend  upon  the  specinc  meeting  involved. 
There  are  no  closed  portions  for  the  meetings 
announced  in  this  notice.  The  dates  and  times 
reserved  for  the  open  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  or 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  un  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (formerly  the 
Hearing  Clerk's  office)  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  The  FDA  regulations 
relating  to  public  advisory  committees 
may  be  foimd  in  21  CFR  Part  14. 

Applications  for  reimbursement  for 
participation  in  the  meeting  listed  above 
should  be  sent  to  the  Office  of  Consumer 
Affairs  (HFE-68),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  rather  than  to  the 
Dockets  Management  Branch  as 
prescribed  in  §  10.210  of  the  regulations 


(21  CFR  10.210).  If  you  wish  to  submit  an 
application  or  wish  more  information 
regarding  the  reimbursement  program, 
please  call  301-443-3170. 

FDA  has  established  expedited 
procedures  for  review  of  any  application 
for  reimbursement  for  participation  in 
the  meetings  announded  in  this  notice. 
The  Office  of  Consumer  Affairs,  FDA, 
will  file  any  application  for 
reimbursement  for  participation  in  the 
meetings  annoimced  in  this  notice  in  the 
docket  for  this  notice. 

Dated:  January  9, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  B1-15S8  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  4110-03-M 


[Docket  No.  75N-0184;  DESI 597, 3265, 
10837,  and  9489] 

Certain  Anticholinergics/ 
Antispasmodics  in  Combination  With  a 
Sedative,  and  Single-Entity 
Antispasmodics,  in  Conventionai 
Dosage  Form;  Drug  Efficacy  Study 
Implementation;  Notice  of  Opportunity 
for  Hearing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  reclassifies 
certain  anticholinergics  or 
antispasmodics  in  combination  with  a 
sedative,  and  single-entity 
antispasmodics  in  conventional  dosage 
form  to  lacking  substantial  evidence  of 
effectiveness,  proposes  to  withdraw 
approval  of  the  new  drug  applications, 
and  offers  an  opportunity  for  a  hearing 
on  the  proposal. 

dates:  Any  request  for  hearing  must  be 
submitted  on  or  before  February  17, 

1981.  All  data  and  information  relied 
upon  in  support  of  any  such  request  and 
any  other  comments  must  be  submitted 
on  or  before  March  17, 1981. 

ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  the  Docket  No.  75N-0184 
and  the  reference  number  DESI  597, 

3265, 10837,  or  9489,  as  appropriate,  and 
directed  to  the  attention  of  the 
appropriate  office  named  below. 

Requests  for  hearing,  supporting  data, 
and  other  comments:  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62,  Food  and  Drug  Ac^nistration,  5600 
Fishers  Lane,  Ro^ville,  MD  20857. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product:  Division  of  Drug  Labeling 
Compliance  (HFD-310),  Bureau  of  Drugs. 
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Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  O’Shea,  Bureau  of  Drugs  (HFD- 
32],  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-3850. 

SUPPLEMENTARY  INFORMATION:  In 

notices  published  in  the  Federal  Register 
of  June  22, 1971  (36  FR  11875)  (DESI 
10837),  July  27, 1972  (37  FR  15026)  (DESI 
597),  September  18, 1973  (38  FR  26138) 
(DESI  9489),  and  November  11, 1975  (40 
FR  52649)  (DESI  3265),  the  Food  and 
Drug  Administration  (FDA)  classified 
anticholinergic  or  antispasmodic  drugs 
in  combination  with  a  sedative,  and 
antispasmodic  drugs  alone,  as  possibly 
effective  for  various  gastrointestinal 
diseases.  The  indications  lacking 
substantial  evidence  of  effectiveness 
were  specibcally  named  in  the  notices. 
All  other  indications  were  classified  as 
possibly  effective.  The  possibly  effective 
indications  are  set  forth  below: 

DESI  10837 

1.  Tridihexethyl  chloride  and 
meprobamate  (NDA 11-043  Milpath-200, 
Milpath-400,  and  NDA  10-837 
Pathibamate-200  and  Pathibamate-400]: 
As  adjunctive  therapy  in  peptic  ulcer 
and  in  the  irratable  bowel  syndrome; 
functional  diarrhea;  drug  induced 
diarrhea;  ulcerative  colitis;  urinary 
bladder  spasm;  and  urethral  spasm. 

DESI  597 

1.  Mepenzolate  bromide  and 
phenobarbital  (NDA  10-679  Cantil  with 
Phenobarbital  Tablets);  Motility 
disorders  of  the  lower  GI  tract;  acute 
enterocolitis;  mild  chronic  ulcerative 
colitis;  rectospasm;  diverticulitis;  post¬ 
gastrectomy  diarrhea;  diarrhea 
associated  with  diverticulitis. 

2.  Oxyphencyclimine  hydrochloride 
and  phenobarbital  (NDA  13-515  Daricon 
PB):  Peptic  ulcers;  hiatal  hernia; 
functional  bowel  syndrome;  chronic 
ulcerative  colitis;  bladder  spasm  with  or 
without  infection;  urethral  spasm. 

3.  Propantheline  bromide  and 
phenobarbital  (NDA  9-014  Pro-Banthine 
with  Phenobarbital  Tablets):  peptic 
ulcer;  urinary  bladder  spasm;  functional 
gastrointestinal  disturbances;  acute  and 
chronic  pancreatitis;  illeoanal 
anastomosis;  hyperhidrosis;  ureteral 
spasm;  infantile  colic;  useful  ileostomies. 

4.  Glycopyrrolate  and  phenobarbital 
(NDA  12-950  Robinul  PH  Tablets  and 
Robinul  PH  Forte):  As  adjunctive 
therapy  for  gastric  and  duodenal  ulcer; 
esophagitis;  hiatal  hernia;  spastic  and 
irritable  colon;  functional  bowel 
distress;  splenic  flexure  syndrome; 
ileocolitis;  diverticulitis;  some 


neurogenic  disturbances;  acute  enteritis; 
diarrhea;  and  intestinal  viral  infections. 

5.  Piperidolate  hydrochloride  and 
phenobarbital  (NDA  8-907  Dactil  with 
Phenobarbital):  functional  gastric 
disorders;  post-gastrectomy  syndrome. 

6.  Dicyclomine  hydrochloride  and 
phenobarbital  (NDA  7-409  Bentyl  with 
Phenobarbital):  symptomatic  control  of 
functional  gastrointestinal  disorders; 
chronic  irritable  bowel;  spastic 
constipation;  mucous  colitis;  spastic 
colitis;  biliary  dyskenesia; 
gastrointestinal  spasm  secondary  to 
organic  disease. 

DESI  9489 

1.  Tridihexethyl  cholride  and 
phenobarbital  (NDA  9-489  Pathilon  with 
Phenobarbital):  peptic  ulcer;  gastric 
hyperacidity;  gastric  hypermotility; 
spastic  and  irritable  colon;  functional 
(harrhea;  pylorospasm;  gastritis  where 
symptoms  are  due  to  hyperacidity. 

DESI  3265 

1.  Piperidolate  hydrochloride  (NDA  8- 
907  Dactil  Tablets);  Irritable  bowel 
syndrome  and  acute  enterocolitis. 

In  a  notice  published  in  the  Federal 
Register  of  November  11, 1975  (40  FR 
52644)  anticholinergic/sedative  or 
antispasmodic/sedative  combinations 
and  antispasmodics  alone  were 
temporarily  exempted  from  the  time 
limits  established  for  implementing 
certain  phases  of  the  Drug  Efficacy 
Study.  In  order  to  qualify  for  the 
exemption  manufacturers  of 
anticholinergic/ sedative  combinations 
were  required  to  undertake  studies  of 
the  products  as  adjunctive  therapy  in 
the  treatment  of  peptic  ulcer,  or  in  the 
treatment  of  the  irritable  bowel 
syndrome  or  acute  enterocolitis. 
Manufacturers  of  antispasmodic/ 
sedative  combinations  or 
antispasmodics  alone  were  required  to 
perform  studies  of  their  products  in 
treating  the  irritable  bowel  syndrome  or 
acute  enterocolitis.  The  notice  set  forth 
a  timetable  for  submitting  protocols  and 
for  starting,  reporting  on,  and  completing 
the  studies. 

In  a  notice  published  in  the  Federal 
Register  of  June  20, 1978  (43  FR  26490], 
FDA  extended  the  deadline  for 
completion  of  the  studies  for  1  year.  The 
notice  also  stated  that  abbreviated  new 
drug  applications  for  identical  products 
would  be  conditionally  approved  if 
certain  conditions  were  met.  Among 
other  things,  it  was  required  that  the 
manufacturers  of  conditionally 
approved  products  conduct  clinical 
studies.  However,  no  study  would  be 
necessary  if  another  manufacturer  was 
conducting  a  study  of  a  drug  product 
containing  the  same  ingredients  to 


which  the  same  efficacy  conclusions 
would  apply.  The  conditionally 
approved  products  have  the  same  legal 
status  as  products  initially  covered  by 
the  exemption.  The  notices  setting  forth 
the  exemption  also  apply  to  certain 
related  drugs  that  are  not  the  subject  of 
an  approved  new  drug  application  or  a 
conditionally  approved  abbreviated  new 
drug  application. 

No  data  were  submitted  to  support  the 
indications  found  by  FDA  to  lack 
substantial  evidence  of  effectiveness. 

The  data  submitted  to  comply  with  the 
exemption  have  been  reviewed.  Several 
studies  require  detailed  analysis  and 
will  be  the  subject  of  a  future  Federal 
Register  notice.  The  drug  products 
affected  by  those  studies  are  not  listed 
above.  However,  many  of  the  studies 
were  seriously  incomplete,  and  did  not 
show  that  each  component  of  the 
combination  products  makes  a 
significant  contribution  to  the 
effectiveness  of  the  product.  Analyses  of 
these  studies  follow. 

1.  Studies  were  completed  which 
investigated  the  effectiveness  of  Bentyl 
with  Phenobarbital  Tablets  (Merrell- 
National  Laboratories),  Dactil  with 
Phenobarbital  Tablets  (Merrell-National 
Laboratories),  and  Pro-Banthine  with 
Phenobarbital  Tablets  (G.  D.  Searle  & 
Co.)  in  treating  the  irritable  bowel 
syndrome.  However,  none  of  the  studies 
showed  that  each  of  the  components 
makes  a  signiHcant  contribution  to  the 
effectiveness  of  the  product.  21  CFR 
300.50(a].  In  most  cases,  there  was  a 
trend  toward  improvement  of  the 
conditions  regardless  of  the  treatment. 
The  sponsors  acknowledge  the  lack  of  a 
showing  of  the  effectiveness  of  their 
products. 

2.  Pfizer  submitted  the  results  of  a 
completed  double-blind,  placebo 
controlled  study  on  the  effectiveness  of 
Daricon  PB  Tablets  as  adjunctive 
therapy  in  duodenal  ulcer.  The  patients 
took  antacids  concomitantly,  after  meals 
and  before  bed  as  needed. 

The  study  does  not  show  that  each 
component  makes  a  signiffcant 
contribution  to  the  effectiveness  of 
Daricon  PB.  21  CFR  300.50(a).  The 
patients  were  evaluated  at  the  final 
global  rating  as  worse  or  unchanged, 
improved,  or  symptom  free.  In  the 
patient  and  investigator  rating  there  is 
very  little  difference  in  the  proportions 
of  “improved”  and  “symptom  free” 
patients.  In  addition,  when  the 
“improved”  and  “symptom  free”  groups 
are  combined,  there  is  little  difference 
between  any  of  the  treatment  groups. 

The  sponsor  claims  that  patients 
receiving  Daricon  PB  consumed  the  least 
amount  of  antacids  during  the  study 
except  during  the  fourth  week  when 
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placebo  patients  consumed  the  least 
antacids.  Placebo  patients  consumed 
less  antacids  than  phenobarbital  and 
plain  Daricon  patients,  except  for  the 
fourth  week  when  the  placebo  patients 
consumed  more  than  phenobarbital 
patients.  Throughout  the  study  Daricon 
patients  consumed  the  most  antacids. 

Pfizer  claims  that  the  Daricon  PB 
group  had  the  lowest  number  of 
symptoms  per  patient  per  week  for  four 
of  seven  symptoms.  However,  the 
sponsor  also  stated  that  “*  *  *  the  small 
patient  population  large  within-group 
variation  prevented  statistical 
significance.” 

3.  Robins  submitted  a  status  report  on 
a  double-blind,  parallel  investigation  of 
Robinul  PH  in  treating  functional  upper 
and  lower  gastrointestinal  disorders. 
Robins  claims  that  the  data  suggest  that 
Robinul  PH  is  helpful  in  alleviating 
symptoms  and  that  the  contribution  of 
each  component  is  evident. 

The  study  is  not  adequate  and  well- 
controlled.  21  314.111(a)(5).  The 

patients  receiving  Robinul  PH  had  the 
greatest  proportion  of  liquid  or  soft 
stools,  and  placebo  patients  had  the 
most  variable  stools.  Thus,  it  is  not  clear 
that  the  subjects  were  assigned  to  test 
groups  in  a  way  that  minimizes  bias.  21 
CFR  314.111(a)(5)(o)(2)(/y).  The  test  and 
control  groups  are  not  comparable 
because  the  Robinul  PH  used  in  the 
study  contains  1.10  milligrams  of 
glycopyrrolate  per  tablet,  but  the  control 
group  was  given  only  1.0  milligram  of 
glycopyrrolate  per  tablet.  In  addition, 
the  sponsor  does  not  specify  the  patients 
who  took  concomitant  drugs  or  those 
who  had  concomitant  diseases,  nor  is 
there  any  explanation  of  the  difference 
between  “evaluable  patients”  and 
“patients  completing  the  study.”  21  CFR 
314.111(a)(5)(ii)(o)(2)(/«l. 

Robins  claims  that  Robinul  PH  is 
superior  in  normalizing  stools  after  the 
first  week.  However,  the  patient  diaries 
do  not  evaluate  bowel  habits.  It  is  not 
clear,  therefore,  that  adequate  steps 
were  taken  to  minimize  bias  in 
measuring  responses.  21  CFR 
314.111(a)(5)(ii)(o)(J). 

In  addition,  the  contribution  of  each 
component  to  the  combination  has  not 
been  demonstrated.  21  CFR  300.50(a). 
Although  Robins  claims  that  Robinul  PH 
is  superior  in  stool  normalization,  the 
physicians  rating  charts  indicate  that  all 
drugs  were  equally  effective.  Robins 
claims  that  Robinul  PH  is  effective 
treatment  for  night  pain.  However, 
Robinul  (glycopyrrolate)  alone  and 
phenobarbital  alone  are  as  effective  as 
Robinul  PH  in  the  treatment  of  night 
pain  after  the  second  week.  For  day 
pain,  Robinul  is  as  effective  as  Robinul 
PH.  For  duration  of  pain,  there  is  little 


difference  Robinul  and  Robinul  PH.  All 
treatments  were  shown  to  be  equally 
effective  in  the  global  evaluation.  The 
sponsor  claims  that  the  study 
demonstrates  the  clinical  superiority  of 
Robinul  PH,  but  acknowledges  that  no 
statistical  superiority  has  been  shown. 

No  study  was  submitted  for  Robinul 
PH  Forte. 

4.  Reed  and  Camrick  submitted  data 
firom  a  partially  completed  study  of  the 
effectiveness  of  Sidonna  Tablets  in 
treating  the  irritable  bowel  syndrome. 

The  sponsor  was  able  to  study  less  than 
half  the  intended  number  of  cases,  but 
the  specific  munber  is  not  defined.  The 
study  is  not  adequate  and  well- 
controlled,  nor  do  the  results  of  the 
study  demonstrate  that  each  component 
makes  a  significant  contribution  to  the 
combination  product.  21  CFR 
314.111(a)(5);  300.50(a). 

The  study’s  protocol  was  not 
submitted  for  review  as  required  by  the 
November  11, 1975  notice.  The  dose  is 
not  given  for  any  of  the  test  drugs  used. 
Thus,  it  is  not  clear  that  the  test  drugs 
were  stemdardized  as  required  by  21 
CFR  314.111(a)(5)(ii)(Z>).  ^veral  patients 
should  not  have  been  admitted  to  the 
study:  those  with  depression,  character 
disorders,  migraines,  diverticulosis,  and 
those  receiving  antidiarrheal  drugs, 
ampicillin,  and  Bentyl.  21  CFR 
314.111(a)(5)(ii)(o)(2)(yii).  The  sponsor 
analyzed  only  the  physicians’  ratings 
because  this  rating  was  based  in  part  on 
the  patients’  daily  logs.  The  patients’ 
daily  logs  should  have  been  analyzed 
separately  firom  the  physicians’  rating  in 
order  to  minimize  bias.  21  CFR 
314.111(a)(5)(ii)(o)(3). 

The  sponsor  found  no  statistical 
evidence  of  the  superiority  of  Sidonna. 
The  sponsor  found  no  significant 
difference  among  treatment  groups  in 
abdominal  pain,  abdominal  ^stention, 
and  borborygmi.  Sidonna  and  placebo 
were  equally  effective  in  treating  mucus 
in  stool.  Significant  differences  exist  at  2 
weeks,  but  not  at  4  weeks,  in  alleviation 
of  diarrhea.  However,  the  greatest 
improvement  was  in  the  simethicone 
and  placebo  groups  and  poorest  in  the 
Sidonna  group.  In  the  global  assessment, 
there  were  no  significant  differences 
among  the  treatment  groups  at  2  weeks 
or  4  weeks.  The  highest  percentage  of 
improved  patients  occurred  in  the 
placebo  group.  Thus  it  has  not  been 
shown  that  each  component  makes  a 
significant  contribution  to  the 
combination  product.  21  CFR  300.50(a). 

5.  Data  submitted  for  six  irritable 
bowel  syndrome  studies  are  seriously 
incomplete.  The  data  obtained  from 
these  studies  are  inadequate  to  draw 
any  conclusions  on  the  effectiveness  of 
the  product.  Merrell-National  terminated 


a  study  of  Dactil  Tablets  because  only 
one  patient  entered  the  study.  Only  19 
patients  completed  the  study  of  Endo 
Laboratories’  Valpin  50  PB  tablets. 
Lederle  Laboratories  studied  only  22 
patients  in  investigating  Pathilon  with 
Phenobarbital  Tablets.  Twenty-three 
patients  completed  Merrell-National’s 
study  of  Cantil  with  Phenobarbital 
Tablets.  In  a  joint  study  of  Lederle’s 
Pathibamate  200  and  Wallace’s  Milpath 
200,  approximately  60  patients  were 
analyzable.  In  a  joint  study  of  Lederle’s 
Pathibamate-400  and  Wallace’s  Milpath- 
400, 129  patients  met  protocol 
requirements  and  completed  the  study. 
The  sponsors  had  planned  on  studying 
500  patients.  All  sponsors  acknowledge 
that  the  data  submitted  are  insufficient 
to  draw  any  conclusions  on  the 
effectiveness  of  their  products. 

Most  of  the  above  sponsors  have 
requested  additional  time  to  study 
additional  patients,  as  did  Beecham 
Laboratories  for  Daricon  PB  Tablets, 
Robins  for  Robinul  PH  Tablets,  Merrell- 
National  for  Bentyl  with  Phenobarbital, 
and  Reed  and  Camrick  for  Sidonna 
Tablets.  The  deadline  for  completion  of 
studies  has  already  been  extended  for  1 
year.  The  Director  of  the  Bureau  of 
Drugs  believes  that  adequate  time  has 
been  allowed  to  investigate  the 
effectiveness  of  these  products. 
Therefore,  requests  for  additional  time 
in  which  to  submit  data  are  denied. 

6.  In  addition  to  the  incomplete  study 
on  irritable  bowel  syndrome  (above). 
Merrell-National  submitted  a  statement 
“The  Rationale  for  Cantil  with  PB  in 
Peptic  Ulcer.”  It  claims  that  Cantil  is 
currently  effective  for  peptic  ulcer,  that 
the  management  of  peptic  ulcer  is  often 
complicated  by  anxiety,  and  that 
phenobarbital  is  an  effective  anti¬ 
anxiety.  sedative  agent.  ’Therefore, 
Merrell-National  asserts  that  Cantil  with 
PB  should  be  allowed  to  remain  on  the 
market  for  the  treatment  of  peptic  ulcer. 
No  data  were  submitted  on  any  studies 
for  the  use  of  Cantil  with  PB  Tablets  in 
peptic  ulcer.  Substantial  evidence  of 
effectiveness  must  be  demonstrated  by 
adequate  and  well-controlled  clinical 
investigations.  21  U.S.C.  355;  21  CFR 
314.111(a)(5).  Clearly,  this  submission 
does  not  meet  the  statutory  standard. 

7.  Roche  Laboratories  did  not  submit 
data  from  a  clinical  study  in  support  of 
Librax.  Instead,  it  submitted  data  from 
an  ongoing  study  of  the  prevalence  of 
emotional  factors  in  association  with 
certain  gastrointestinal  disorders.  To 
date,  312  patients  have  been  studied. 
Roche  claims  that  patients  with 
gastrointestinal  disorders  show  higher 
emotional  stress  than  other  types  of 
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patients,  or  persons  with  no  medical 
disorders. 

Roche  also  submitted  the  results  of  a 
medical  marketing  summary  undertaken 
in  August  and  September  1974  in  which 
physicians  were  asked  to  indicate  their^ 
preference  concerning  the  use  of 
anticholinergic/sedative  drugs  in 
various  diseases.  It  also  submitted  the 
results  of  pharmacology  studies  in  mice, 
from  which  it  claims  that  both  the 
tranquilizer  and  anticholinergic 
components  are  effective  in  protecting 
against  stress-induced  gastric  mucosal 
erosion. 

Clearly,  none  of  these  submissions 
fulfill  the  requirement  that  substantial 
evidence  of  effectiveness  be  shown  by 
adequate  and  well-controlled  studies.  21 
U.S.C.  355;  21  CFR  314.111(a)(5). 
Moreover,  because  the  study  of 
emotional  factors  in  gastrointestinal 
disorders  is  incomplete,  the  amount  of 
reliance  appropriately  placed  on  that 
study  is  in  question.  The  Director  has 
already  granted  one  time  extension  for 
the  study  of  these  drugs.  Because 
adequate  time  has  already  been 
provided,  no  further  extension  is 
warranted. 

No  person  has  yet  provided  data  that 
would  support  upgrading  any  of  these 
products  to  effective.  In  addition,  the 
Director  believes  that  the  time  allowed 
for  investigating  the  effectiveness  of 
these  products  has  been  adequate  for 
the  design  and  conduct  of  acceptable 
studies.  Accordingly,  the  temporary 
exemption  granted  by  the  November  11, 
1975  and  June  20, 1978  notices,  as  they 
pertain  to  these  drugs,  is  revoked  in  a 
notice  appearing  elsewhere  in  this  issue 
of  the  F^eral  Register. 

Notice  of  Opportunity  for  Hearing 

On  the  basis  of  all  of  the  data  and 
information  available  to  him,  the 
Director  of  the  Bureau  of  Drugs  is 
unaware  of  any  adequate  and  well- 
controlled  clinical  investigation, 
conducted  by  experts  qualiHed  by 
scientific  training  and  experience, 
meeting  the  requirements  of  section  505 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  355)  and  21  CFR 
314.111(a)(5)  and,  for  combination 
products,  21  CFR  300,50,  demonstrating 
the  effectiveness  of  the  drugs. 

Therefore,  notice  is  given  to  the 
holders  of  the  following  new  drug 
applications  and  conditionally  approved 
abbreviated  new  drug  applications,  to 
manufacturers  of  the  following  related 
products,  and  to  all  other  interested 
persons  that  the  Director  of  the  Bureau 
of  Drugs  proposes  to  issue  an  order 
under  section  505(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(e)),  withdrawing  approval  of  the 


new  drug  applications  and  ail 
amendments  and  supplements  thereto 
on  the  ground  that  new  information 
before  him  with  respect  to  the  drug 
products,  evaluated  together  with  the 
evidence  available  to  him  when  the 
applications  were  approved,  shows 
there  is  a  lack  of  substantial  evidence 
that  the  drug  products  will  have  the 
effect  they  purport  or  are  represented  to 
have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  labeling. 

DESI  597 

1.  NDA  7-409;  Bentyl  with 
Phenobarbital  Capsules  containing 
dicyclomine  hydrochloride  10  milligrams 
and  phenobarbital  15  milligrams, 
Merrell-National  Laboratories,  Division 
of  Richardson-Merrel,  Inc.,  110  E.  Amity 
Rd.,  Cincinnati,  OH  45215. 

2.  NDA  8-907;  Dactil  with 
Phenobarbital  tablets  containing 
piperidolate  hydrochloride  50  milligrams 
and  phenobarbital  16  milligrams; 
Merrell-National  Laboratories. 

3.  NDA  12-950;  Robinul  PH  Tablets 
and  Robinul  PH  Forte  containing 
glycopyrrolate  1  milligram  and 
phenobarbital  16  milligrams,  and 
glycopyrrolate  2  milligrams  and 
phenobarbital  16  milligrams;  A.  H. 

Robins  Co.,  1407  Cummings  Dr., 
Richmond,  VA  23220. 

4.  NDA  10-679;  Cantil  with 
Phenobarbital  Tablets  containing 
mepenzolate  bromide  25  milligrams  and 
phenobarbital  16  milligrams;  Merrell- 
National  Laboratories. 

5.  NDA  13-515;  Daricon  PB  Tablets 
containing  oxyphencyclimine 
hydrochloride  5  milligrams  and 
phenobarbital  15  milligrams;  Pfizer 
Laboratories,  Division  of  Pfizer,  Inc.,  235 
E.  42d  St.,  New  York,  NY  10017. 

6.  NDA  9-014;  Pro-Banthine  with 
Phenobarbital  Tablets  containing 
propantheline  bromide  15  milligrams 
and  phenobarbital  15  milligrams;  G.  D. 
Searle  &  Co.,  P.O.  Box  5110,  Chicago,  IL 
60680. 

DESI  3265 

1.  NDA  8-907;  Dactil  Tablets 
containing  piperidolate  hydrochloride  50 
milligrams;  Merrell-National 
Laboratories. 

DESI  9489 

1.  NDA  9-489;  Pathilon  with 
Phenobarbital  Tablets  containing 
tridihexethyl  chloride  25  milligrams  and 
phenobarbital  15  milligrams;  Lederle 
Laboratories  Division,  American 
Cyanimid  Co.,  Pearl  River,  NY  10965. 


DESI  10837 

1.  NDA  10-837;  Pathibamate-200 
Tablets  and  Pathibamate-400  Tablets 
containing  tridihexethyl  chloride  25 
milligrams  and  meprobamate  200,  and 
tridihexethyl  chloride  25  milligrams  and 
meprobamate  400  milligrams;  Lederle 
Laboratories. 

2.  NDA  11-043;  Milpath-200  Tablets 
and  Milpath-400  Tablets  containing 
tridihexethyl  chloride  25  milligrams  and 
meprobamate  200,  and  tridihexethyl 
chloride  25  milligrams  and  meprobamate 
400  milligrams;  Wallace  Laboratories, 
Division  of  Carter-Wallace,  Inc.,  Half- 
Acre  Rd.,  Cranberry,  NJ  08512. 

The  following  products,  not  reviewed 
by  NAS/NRC,  were  subject  to  the 
exemption  notices  of  November  11, 1975, 
and  June  20, 1978: 1.  NDA  12-750;  Librax 
Capsules  containing  clidinium  bromide 
2.5  milligrams  and  chlordiazepoxide  5 
milligrams;  Roche  Laboratories,  Division 
of  Hoffman-LaRoche,  Inc.,  Nutley,  NJ 
07110. 

2.  NDA  13-430;  Valpin  50  PB  Tablets 
and  Valpin  PB  Tablets  containing 
anisotropine  methylbromide  50 
milligrams  and  phenobarbital  15 
milligrams,  and  anisotropine 
methylbromide  15  milligrams  and 
phenobarbital  15  milligrams;  Endo 
Laboratories,  1000  Stewart  Ave.,  Garden 
City,  NY  11530. 

3.  ANDA  86-281;  Meprobamate  with 
Tridihexethyl  Chloride  Tablets 
containing  200  milligrams  meprobamate 
and  25  milligrams  tridihexethyl  chloride; 
Chelsea  Laboratories,  Inc.,  428  Doughty 
Blvd.,  Inwood,  NY  11696. 

4.  ANDA  86-526;  Meprobamate  with 
Tridihexethyl  Chloride  Tablets 
containing  400  milligrams  meprobamate 
and  25  milligrams  tridihexethyl  chloride; 
Chelsea  Laboratories,  Inc. 

5.  ANDA  86-791;  T.C.M.  200  Tablets 
containing  200  milligrams  meprobamate 
and  25  milligrams  tridihexethyl  chloride; 
Zenith  Laboratories,  Inc.,  140  Legrand 
Ave.,  Northvale,  NJ  07647. 

6.  ANDA  86-792;  T.C.M.  400  Tablets 
containing  400  milligrams  meprobamate 
and  25  milligrams  tridihexethyl  chloride; 
Zenith  Laboratories,  Inc. 

The  following  products  are  not  the 
subject  of  an  approved  new  drug 
application.  The  NDA  number  listed  is 
for  identification  purposes  and  is  the 
NDA  number  of  the  manufacturer’s 
original  product  to  which  the  product 
listed  below  is  related. 

1.  NDA  9-014;  Probital  Tablets 
containing  propantheline  bromide  7.5 
milligrams,  and  phenobarbital  15 
milligrams;  G.  D.  Searle  &  Co. 

2.  Ref.  No.  90-006  (No  NDA);  Sidonna 
Tablets  containing  simethicone  25 
milligrams,  butabarbital  sodium  16 
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milligrams,  hyoscyamine  sulfate  0.1037 
milligram,  scopolamine  hydrobromide 
0.0065  milligram  and  atropine  sulfate 
0.0194  milligram;  Reed  and  Camrick,  30 
Boright  Ave.,  Kenilworth,  NJ  07033. 

In  addition  to  the  holders  of  the  new 
drug  applications  specifically  named 
above,  this  notice  of  opportunity  for 
hearing  applies  to  all  persons  who 
manufacture  or  distribute  a  drug  product 
not  the  subject  of  an  approved  new  drug 
application,  that  is  listed  above  or  that 
is  identical,  related,  or  similar  to  a  drug 
product  named  above,  as  defined  in  21 
CFR  310.6  It  is  the  responsibility  of 
every  drug  manufacturer  or  distributor 
to  review  this  notice  of  opportunity  for 
hearing  to  determine  whether  it  covers 
any  drug  products  that  the  person 
manufactures  or  distributes.  An  opinion 
of  the  applicability  of  this  notice  to  a 
specific  drug  product  may  be  obtained 
by  writing  to  the  Division  of  Drug 
Labeling  Compliance  (address  given 
above). 

In  addition  to  the  grounds  for  the 
proposed  withdrawal  of  approval  stated 
above,  this  notice  of  opportunity  for 
hearing  encompasses  all  issues  relating 
to  the  legal  status  of  the  drug  products 
subject  to  it  (including  identical,  related, 
or  similar  drug  products  as  defined  in  21 
CFR  310.6]  e.g.,  any  contention  that  a 
product  is  not  a  new  drug  because  it  is 
generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
201  (p)  of  the  act  or  because  it  is  exempt 
fi-om  pact  or  all  of  the  new  drug 
provisions  of  the  act  under  the 
exemption  for  products  marketed  before 
June  25, 1938,  contained  in  section  201  (p) 
of  the' act,  or  under  section  107(c)  of  the 
Drug  Amendments  of  1962  or  for  any 
other  reason. 

In  accordance  with  section  505  of  the 
act  (21  U.S.C.  355]  and  the  regulations 
promulgated  thereunder  (21  CFR  Parts 
310,  314),  the  applicants  and  all  other 
persons  subject  to  this  notice  under  21 
CFR  310.6  are  hereby  given  an 
opportunity  for  a  hearing  to  show  why 
approval  of  the  new  drug  application(s] 
should  not  be  withdrawn  and  an 
opportunity  to  raise,  for  administrative 
determination,  all  issues  relating  to  the 
legal  status  of  a  drug  product  named 
above  and  of  all  identical,  related  or 
similar  drug  products. 

An  applicant  or  any  other  person 
subject  to  this  notice  under  21  CFR  310.6 
who  decides  to  seek  a  hearing,  shall  file 
(1)  on  or  before  February  17, 1981,  a 
written  notice  of  appearance  and 
request  for  hearing,  and  (2)  on  or  before 
March  17, 1981,  the  data,  information, 
and  analyses  relied  on  to  justify  a 
hearing,  as  specified  in  21  CFR  314.200. 
Any  other  interested  person  may  also 
submit  comments  on  this  notice.  The 


procedures  and  requirments  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  an  applicant  or  any 
other  persons  subject  to  this  notice 
under  21  CFR  310.6  to  file  time  written 
appearance  and  request  for  hearing  as 
required  by  21  CFR  314.200  constitutes 
an  election  by  the  person  not  to  make 
use  of  the  opportunity  for  a  hearing 
concerning  the  action  proposed  with 
respect  to  the  product  and  consititues  a 
waiver  of  any  contentions  concerning 
the  legal  status  of  any  such  drug 
product.  Any  such  drug  product  may  not 
thereafter  lawfully  be  marketed,  and  the 
Food  and  Drug  Administration  will 
initiate  appropriate  regulatory  action  to 
remove  such  drug  products  from  the 
market.  Any  new  drug  product  marketed 
without  an  approved  NDA  is  subject  to 
regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  firom  the  face  of 
data,  information,  and  factual  analyses 
in  the  request  for  the  hearing  that  there 
is  no  genuine  and  substantial  issue  of 
fact  which  precludes  the  withdrawal  of 
approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  requests  the 
hearing,  making  findings  and 
conclusions,  denying  a  hearing. 

All  submissions  under  this  notice 
must  be  filed  in  quintuplicate.  Such 
submissions  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331  (j)  or  18 
U.S.C.  1905,  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

(Sec.  505,  52  Stat.  1052-1053,  as  amended  (21 
U.S.C.  355]],  and  under  the  authority 
delegated  to  the  Director  of  the  Bureau  of 
Drugs  (21  CFR  5.82] 

Dated:  December  24, 1980. 

).  Richard  Crout, 

Director,  Bureau  of  Drugs. 

|FR  Doc.  81-1284  Filed  l-lS^ai:  8:45  am] 

BILUNO  CODE  4110-03-M 


[Docket  No.  75N-0184;  DESI  Nos.  597, 3265, 
9489  and  10837] 

Certain  Anticholinergics  or 
Antispasmodics  in  Combination  With  a 
Sedative,  and  Single-Entity 
Antispasmodics,  in  Conventional 
Dosage  Form;  Dnjg  Efficacy  Study 
Implementation;  Revocation  of 
Exemption 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  revokes  the 
temporary  exemption  for  continued 
marketing  of  certain  anticholinergics  or 
antispasmodics  in  combination  with  a 
sedative,  or  single-entity 
antispasmodics.  Under  the  exemption,^ 
the  dings  have  been  allowed  to  remain 
on  the  market  for  continued  study 
beyond  the  time  limit  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study. 

EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

Suzanne  O’Shea,  Bureau  of  Drugs  (HFD- 
32),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-3650. 

SUPPLEMENTARY  INFORMATION:  In 

notices  published  in  the  Federal  Register 
of  June  22, 1971  (36  FR 11875)  (DESI 
10837),  July  27, 1972  (37  FR  15026)  (DESI 
597],  September  18, 1973  (38  FR  26138) 
(DESI  9489),  and  November  11, 1975  (40 
FR  52649)  (DESI  3265],  the  Food  and 
Drug  Administration  (FDA)  classified 
anticholinergic  or  antispasmodic  drugs 
in  combination  with  a  sedative,  and 
antispasmodic  drugs  alone,  as  possibly 
effective  for  various  gastrointestinal 
diseases.  In  a  notice  published  in  the 
Federal  Register  of  November  11, 1975 
(40  FR  52644),  conventional  dosage 
forms  of  these  products  were  permitted 
to  remain  in  the  market  pending 
completion  of  clinical  studies  testing 
their  effectiveness  in  treating 
gastrointestinal  disease.  That  notice 
established  a  timetable  for  submission 
of  protocols,  for  beginning  studies,  and 
for  completion  of  the  studies.  In  a  notice 
published  in  the  Federal  Register  of  June 
20, 1978  (43  FR  26490),  the  deadline  for 
completion  of  the  studies  was  extended 
for  1  year.  The  June  20, 1978  notice 
required  abbreviated  new  drug 
applications  for  duplicative  products 
covered  by  the  exemption  and  stated 
that  conditionally  approved  abbreviated 
new  drug  applications  have  the  same 
legal  status  as  “deemed  approved" 
applications  reviewed  in  the  Drug 
Efficacy  Study. 

The  data  received  for  several 
completed  studies  are  undergoing 
detailed  FDA  analysis.  The  drugs  used 
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in  these  studies  will  be  the  subject  of  a 
future  Federal  Register  notice.  However, 
data  submitted  in  support  of  the  drug 
products  listed  below  are  seriously 
incomplete  and,  for  the  combination 
products,  do  not  show  that  each 
component  of  the  combination  product 
makes  a  significant  contribution  to  its 
effectiveness.  Many  sponsors  have 
requested  time  extensions  beyond  the 
final  submission  deadlines.  FDA 
believes  that  adequate  time  has  been 
allowed  to  investigate  the  effectiveness 
of  these  products,  and  that  no  further 
time  extension  is  warranted. 

In  a  notice  published  elsewhere  in  this 
issue  of  the  Federal  Register,  the 
Director  of  the  Bureau  of  Drugs 
reclassibes  the  possibly  effective 
indications  to  lacking  substantial 
evidence  of  effectiveness  and  offers  an 
opportunity  for  a  hearing.  Because  the 
time  period  for  final  reports  has  elapsed, 
these  drug  products  are  no  longer  in 
compliance  with  the  requirements  of  the 
temporary  exemption.  Therefore,  the 
temporary  exemption  granted  in  the 
November  11, 1975  and  June  20, 1978 
notices  is  hereby  revoked  for  the 
following  products  in  the  Drug  Efficacy 
Study  or  otherwise  covered  by  the 
exemption,  and  all  identical,  similar, 
and  related  products  not  the  subject  of 
an  approved  or  conditionally  approved 
new  drug  application. 

DESI 597 

1.  NDA  7-409:  Bentyl  with 
Phenobarbital  Capsules  containing 
dicyclamine  hydrochloride  10  milligrams 
and  phenobarbital  15  milligrams, 
Merrell-National  Laboratories,  Division 
of  Richardson-Merrell,  Inc.,  110  E.  Amity 
Rd.,  Cincinnati,  OH  45215. 

2.  NDA  8-907;  Dactil  with 
Phenobarbital  Tablets  containing 
piperidolate  hydrochloride  50  milligrams 
and  phenobarbital  16  milligrams; 
Merrell-National  Laboratories. 

3.  NDA  12-950;  Robinul  PH  Tablets 
and  Robinul  PH  Forte  containing 
glycopyrrolate  1  milligram  and 
phenobarbital  16  milligrams,  and 
glycopyrrolate  2  milligrams  and 
phenobarbital  16  milligrams;  A.  H. 
Robins  Co.,  1407  Cummings  Dr., 
Richmond,  VA  23220. 

4.  NDA  10-679;  Cantil  with 
Phenobarbital  Tablets  containing 
mepenzolate  bromide  25  milligrams  and 
phenobarbital  16  milligrams;  Merrell- 
National  Laboratories. 

5.  NDA  13-515;  Daricon  PB  Tablets 
containing  oxyphencyclimine 
hydrochloride  5  milligrams  and 
phenobarbital  15  milligrams;  Pfizer 
Laboratories,  Division  of  Pfizer,  Inc.,  235 
E.  42d  St.,  New  York.  NY  10017. 


6.  NDA  9-014;  Pro-Banthine  with 
Phenobarbital  Tablets  containing 
propantheline  bromide  15  milligrams 
and  phenobarbital  15  milligrams;  G.  D. 
Searle  &  Co.,  P.O.  Box  5110,  Chicago,  IL 
60680. 

DESI  3265 

1,  NDA  8-907;  Dactil  Tablets 
containing  piperidolate  hydrochloride  50 
milligrams;  Lakeside  Laboratories. 

DESI  9489 

1.  NDA  9-489;  Pathilon  with 
Phenobarbital  Tablets  containing 
tridihexethyl  chloride  25  milligrams  and 
phenobarbital  15  milligrams;  Lederle 
Laboratories,  Division  American 
Cyanimid  Co.,  Pearl  River,  NY  10965. 

DESI  10837 

1.  NDA  10-837;  Pathibamate — 200 
Tablets  and  Pathibamate — 400  Tablets 
containing  tridihexethyl  chloride  25 
milligrams  and  meprobamate  200  and 
400  milligrams;  Lederle  Laboratories. 

2.  NDA  11-043;  Milpath— 200  Tablets 
and  Milpath — 400  Tablets  containing 
tridihexethyl  chloride  25  milligrams  and 
meprobamate  200  and  400  milligrams; 
Wallace  Laboratories,  Division  of 
Carter-Wallace,  Inc.,  Half-Acre  Rd„ 
Cranberry,  NJ  08512. 

The  following  products  were  not 
reviewed  by  NAS/NRC:  1.  NDA  12-750; 
Librax  Capsules  containing  clidinium 
bromide  2.5  milligrams  and 
chlordiazepoxide  5  milligrams;  Roche 
Laboratories,  Division  of  Hoffman- 
LaRoche,  Inc.,  Nutley,  NJ  07110. 

2.  NDA  13-430;  Valpin  50  PB  Tablets 
and  Valpin  PB  Tablets  containing 
anisotropine  methylbromide  50 
milligrams  and  phenobarbital  15 
milligrams,  and  anisotropine 
methylbromide  15  milligrams  and 
phenobarbital  15  milligrams;  Endo 
Laboratories,  1000  Stewart  Ave.,  Garden 
City,  NY  11530. 

3.  ANDA  86-281;  Meprobamate  with 
Tridihexethyl  Chloride  Tablets 
containing  200  milligrams  meprobamate 
and  25  milligrams  tridihexethyl  chloride; 
Chelsea  Laboratories,  Inc.,  428  Doughty 
Blvd.,  Inwood,  NY  11696. 

4.  ANDA  86-526;  Meprobamate  with 
Tridihexethyl  Chloride  Tablets 
containing  400  milligrams  meprobamate 
and  25  milligrams  tridihexethyl  chloride: 
Chelsea  Laboratories,  Inc. 

5.  ANDA  86-791;  T.C.M.  200  Tablets 
containing  200  milligrams  meprobamate 
and  25  milligrams  tridihexethyl  chloride; 
Zenith  Laboratories,  Inc.,  140  Legrand 
Ave.,  Northvale,  NJ  07647. 

6.  ANDA  86-792;  T.C.M.  400  Tablets 
containing  400  milligrams  meprobamate 
and  25  milligrams  tridihexethyl  chloride; 
Zenith  Laboratories,  Inc. 


The  following  products  are  not  the 
subject  of  an  approved  new  drug 
application.  The  NDA  number  listed  is 
for  identification  purposes  and  is  the 
NDA  number  of  the  manufacturer’s 
original  product  to  which  the  product 
listed  below  is  related. 

1.  NDA  9-014;  Probital  Tablets 
containing  propantheline  bromide  7.5 
milligrams  and  phenobarbital  15 
milligrams;  G.  D.  Searle  &  Co. 

2.  Ref.  No.  90-006  (No  NDA);  Sidonna 
Tablets  containing  simethicone  25 
milligrams,  butabarbital  sodium  16 
milligrams,  hyoscyamine  sulfate  0.1037 
milligram,  scopolamine  hydrobromide 
0.0065  milligram,  and  atropine  sulfate 
0.0194  milligram;  Reed  and  Camrick,  30 
Boright  Ave.,  Kenilworth,  NJ  07033. 

((Secs.  502,  505,  52  Stat.  1050-1053  as 
amended  (21  U.S.C.  352,  355))  and  under 
authority  delegated  to  the  Director  of  the 
Bureau  of  Drugs  (21  CFR  5.70)). 

Dated:  December  24, 1980. 

J.  Richard  Grout, 

Director,  Bureau  of  Drugs. 

[FR  Doc.  81-1287  Filed  1-15-81:  8:45  am] 

BILLING  CODE  4110-03-M 


[Docket  No.  80F-0499] 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Ciba-Geigy  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  use  of  l,2-bis(3,5,di-terf- 
butyl-4-hydroxyhydrocinnamoyl) 
hydrazine  as  a  component  of  adhesives 
in  articles  intended  for  food-contact  use. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Bureau  of  Foods  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  201(s),  409,  72  Stat.  1784-1788 
as  amended  (21  U.S.C.  321(s],  348)], 
notice  is  given  that  a  petition  (FAP 
OB3487)  has  been  filed  by  Ciba-Geigy 
Corp.,  Ardsley,  NY  10502,  proposing  that 
§  175.105  Adhesives  (21  CFR  175.105)  be 
amended  to  provide  for  the  safe  use  of 
l,2-bis(3,5-di-tert-butyl-4- 
hydroxyhydrocinnamoyl)hydrazine  as  a 
component  of  adhesives  in  articles 
intended  for  food-contact  use. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
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required.  The  agency’s  finding  of  no 
signiHcant  impact  and  its  environmental 
assessment  may  be  seen  in  the  Dockets 
Management  Branch  (formerly  the 
Hearing  Clerk’s  office)  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated;  December  24, 1980. 

Sanford  A.  Miller, 

Director,  Bureau  of  Foods. 

[FR  Doc.  81-1289  Filed  1-15-81: 8:45  am] 

BILUNO  CODE  4110-03-M 


[Docket  No.  80F-0482] 

General  Foods  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  announces  that  the 
Getieral  Foods  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ethyl  acetate  as  a  solvent 
for  the  decaffeination  of  coffee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Kraska,  Bureau  of  Foods 
(HFF-334),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5]]),  notice  is  given  that  a 
petition  (FAP  8A3353)  has  been  filed  by 
the  General  Foods  Corp.,  White  Plains, 
NY  10625,  proposing  that  Part  173 — 
Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption  (21  CFR  Part  173)  be 
amended  to  provide  for  the  safe  use  of 
ethyl  acetate  as  a  solvent  for  the 
decaffeination  of  coffee. 

The  environmental  impact  analysis 
report  and  other  relevant  material  have 
been  reviewed,  and  it  has  been 
determined  that  the  proposed  use  of  the 
additive  will  not  have  a  significant 
environemental  impact.  Copies  of  the 
environmental  analysis  report  and  the 
environmental  assessment  report  may 
be  seen  in  the  Dockets  Management 
Branch  (formerly  the  Hearing  Clerk’s 
office)  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 


Dated:  December  29, 1980. 
Sanford  A.  Miller, 

Director,  Bureau  of  Foods. 

[FR  Doc.  81-1290  Filed  1-15-81;  8:45  am) 
BILUNG  CODE  4110-03-M 


[Docket  No.  80N-0453;  DESI  6550] 

Methoxyphenamine  Hydrochloride; 
Withdrawal  of  Approval  of  New  Drug 
Application 

agency:  Food  and  Drug  Administration 
(FDA). 

ACTION:  Notice. 

summary:  This  notice  withdraws 
approval  of  those  parts  of  a  new  drug 
application  (NDA  6-550)  pertaining  to 
Orthoxine  Hydrochloride  Tablets  and 
Syrup,  each  containing 
methoxyphenamine  hydrochloride.  The 
basis  of  the  withdrawal  is  the  lack  of 
substantial  evidence  that  the  drug 
products  are  effective.  The  drug 
products  have  been  used  in  treating 
bronchial  asthma  and  certain  allegic 
conditions. 

EFFECTIVE  DATE:  January  26, 1981. 
ADDRESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI  6550  and 
directed  to  the  Division  of  Drug  Labeling 
Compliance  (HFD-310),  Bureau  of  Drugs, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Gerstenzang,  Bureau  of  Drugs 
(HFD-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3650. 
SUPPLEMENTARY  INFORMATION:  In  notice 
of  opportunity  for  hearing  published  in 
the  Federal  Register  of  August  21, 1973 
(38  FR  22501),  (Docket  No.  FDC-D-650 
(now  Docket  No.  80N-0453)),  the  Food 
and  Drug  Administration  proposed  to 
issue  an  order  withdrawing  approval  of 
pertinent  parts  of  the  following  new 
drug  application  on  the  ground  that 
there  is  a  lack  of  substantial  evidence 
that  the  drug  products  are  effective  for 
their  labeled  indications. 

NDA  6-550;  those  parts  of  the  NDA 
pertaining  to  Orthoxine  Hydrochloride 
Tablets  and  Syrup,  containing 
methoxyphenamine  hydrochloride;  The 
Upjohn  Co.,  7171  Portage  Rd., 
Kalamazoo,  MI  49002. 

Neither  the  holder  of  the  application 
nor  any  other  person  filed  a  written 
appearance  of  election  as  provided  by 
the  notice.  The  failure  to  file  such  an 
appearance  constitutes  election  by  such 
persons  not  to  avail  themselves  of  the 
opportimity  for  a  hearing. 


Any  drug  product  that  is  identical, 
related,  or  similar  to  a  drug  product 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application  is 
covered  by  the  new  dj^  application 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  given  above). 

The  Director  of  the  Bureau  of  Drugs, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  505,  52  Stat.  1052- 
1053,  as  amended  (21  U.S.C.  355)),  and 
under  authority  delegated  to  him  (21 
CFR  5.82),  finds  that,  on  the  basis  of  new 
information  before  him  with  respect  to 
the  drug  products,  evaluated  together 
with  the  evidence  available  to  him  when 
the  application  was  approved,  there  is  a 
lack  of  substantial  evidence  that  the 
drug  products  will  have  the  effect  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of  NDA 
6-550  providing  for  the  drug  products 
named  above  and  all  amendments  and 
supplements  thereto  is  withdrawn 
effective  January  26, 1981. 

Shipment  in  interstate  commerce  of 
the  above  products  or  of  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
application  will  then  be  unlawful. 

Dated:  December  24, 1980. 

).  Richard  Grout, 

Director,  Bureau  of  Drugs. 

[FR  Doc:  n-1288  Filed  1-15-81;  8:45  am] 

BILUNO  CODE  4110-03-M 


Health  Care  Financing  Administration 

Medicare  Program;  Reimbursement  for 
Costs  Incurred  in  Relation  to  Union 
Activities 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  Notice. 

SUMMARY:  This  notice  sets  forth  HCFA's 
response  to  its  previous  notice  published 
in  the  Federal  Register  on  October  21, 
1980.  That  notice  restated  HCFA’s 
policy  with  respect  to  the  allowability  of 
provider  costs  incurred  in  certain  union 
activities  and  requested  public  comment 
on  our  policy. 

As  a  result  of  our  reexamination  of 
this  policy,  following  that  publication, 
we  have  decided  to  retain  the  policy  but 
to  provide  further  clarification  and 
examples  in  the  Provider 
Reimbursement  Manual. 
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EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Goeller,  301-597-1802. 
SUPPLEMENTARY  INFORMATION*. 

Background 

The  Medicare  provisions  of  the  Social 
Security  Act  specify  that  health  care 
providers  participating  in  the  Medicare 
program  will  be  reimbursed  for  the 
reasonable  cost  of  furnishing  covered 
services  to  Medicare  beneficiaries.  The 
statute  further  provides  that 
determinations  of  “reasonable  cost”  will 
be  made  in  accordance  with  Medicare 
regulations,  which  establish  the  methods 
of  calculating  costs  and  the  items  to  be 
included  in  the  calculations  (42  U.S.C. 
1396x{v)(l)(A)). 

One  of  the  provisions  of  these 
regulations  is  the  general  requirement 
that  the  determination  of  reasonable 
cost  must  be  based  on  costs  related  to 
the  delivery  of  health  care  to  Medicare 
beneHciaries  (42  CFR  405.451).  HCFA 
has  interpreted  this  provision  to 
preclude  reimbursement  for  costs 
incurred  by  providers  for  the  purpose  of 
persuading  Aeir  employees  not  to  form 
a  collective  bargaining  unit  or  not  to  join 
a  trade  union.  HCFA  believes  that  such 
costs  are  clearly  imrelated  to  patient 
care,  and  therefore,  are  not  allowable 
under  the  statute  and  regulations. 
However,  HCFA  also  believes  that  the 
costs  incured  to  carry  out  the  providers’ 
obligation  under  a  collective  bargaining 
agreement  are  directly  related  to  its 
delivery  of  appropriate  health  care  and 
therefore  are  reimbursable  under 
Medicare.  This  policy  statement  is 
currently  contained  in  the  Provider 
Reimbursement  Manual,  section  2180, 
and  represents  HCFA’s  longstanding 
interpretation  of  the  requirements 
contained  in  the  statute  and  regulations. 

We  believe  the  situations  above 
represent  two  widely  separate  points  of 
a  spectrum  of  activities  related  to  union 
activities  and  personnel  management.  In 
recent  months,  a  number  of  questions 
arose  on  the  application  of  our  general 
policy  to  factual  situations  on  the 
spectrum  between  these  two  points.  As 
a  result,  we  decided  to  seek  the 
viewpoints  and  suggestions  of  interested 
members  of  the  public  regarding  these 
and  other  situations.  Moreover,  we  have 
been  requested  by  providers  and 
hospital  associations  to  review  our 
policy  statement  further.  Accordingly, 
we  published  a  Notice  of  Policy 
Interpretation  in  the  Federal  Register  (45 
FR  69561)  on  October  21, 1980,  setting 
forth  our  interpretation  and  requesting 
comments  to  see  whether  changes  or 
further  development  of  existing  policies 
are  approprate. 


Summary  of  Comments 

The  following  are  the  major  comments 
received  from  numerous  hospitals  and 
health  facilities,  as  well  as  related 
provider  and  trade  associations,  in 
response  to  this  notice. 

1.  Several  commentors  indicated  that 
this  policy  precludes  management’s  right 
and  responsibility  to  communicate 
pertinent  facts  to  employees  so  that 
informed  choices  can  be  made  regarding 
unionization  and  cited  that  the  present 
interpretation  constitutes  imreasonable 
interference  with  a  provider’s  right  to 
conduct  business  in  accordance  with  its 
best  business  judgment.  Many  providers 
further  stated  that  since  they  are  not 
familiar  with  the  details  of  labor  law 
they  often  have  to  obtain  advice  and 
assistance  from  attorneys  and 
consultants. 

It  was  never  the  intent  of  this  policy  to 
interfere  with  a  provider’s  prerogative  to 
keep  employees  informed  of  issues  and 
to  keep  the  lines  of  communication  open 
between  an  employer  and  the 
employees.  A  legitimate  expression  of 
facts  and  opinions  involving  both  sides 
of  an  issue  is  not  precluded  by  this 
policy.  We  recognize  that  consultants 
and/or  attorneys  retained  by  a  provider 
may  be  needed  at  times  to  familiarize 
supervisors  and  employees  with  labor 
law.  Costs  incurred  for  such  activities 
are  usually  considered  allowable  costs. 
On  the  other  hand,  activities  by  a 
consultant  that  are  designed  to  persuade 
or  influence  employees  not  to  join  a 
union  are  not  related  to  patient  care  and 
are,  therefore,  not  included  in  the 
determination  of  allowable  cost. 

2.  A  number  of  providers  argued  that, 
in  order  to  fully  inform  employees  and 
maintain  a  smooth  functioning 
environment,  the  costs  of  persuading 
employees  not  to  join  a  union  are 
related  to  patient  care.  These  providers 
indicated  that  such  activity  eliminates 
potential  discord  between  the  employer 
and  employees  which  may  have  an 
adverse  effect  on  the  facility 
environment  and  its  ability  to  insure 
quality  care  to  patients.  Many  providers 
stated  that  the  similarities  between 
collective  bargaining  and  activities  to 
persuade  employees  not  to  unionize  are 
such  that  both  situations  are  parallel  in 
nature  and  are  logically  related  to 
patient  care. 

Although  arguments  could  be  made  on 
both  sides  of  this  question  as  to  whether 
such  provider  costs  do  or  do  not 
contribute  to  a  more  effective  working 
environment,  the  allowability  under 
Medicare  of  costs  incurred  to  persuade 
or  influence  employees  on  unionization 
hinges  on  whether  such  expenses  are 
related  to  the  health  care  of  patients. 


We  believe  a  clear  distinction  can  be 
drawn  between  the  costs  incurred  to 
persuade  employees  not  to  unionize  and 
the  collective  bargaining  process. 

Provider  negotiations  with  provider 
employees  with  respect  to  wages, 
benefits  and  conditions  of  employment 
are  clearly  necessary  to  delivery  of 
patient  care  whether  conducted  through 
individual  or  collective  bargaining.  The 
same  is  not  true  for  activities  designed 
to  influence  employees  with  respect  to 
whether  or  not  to  conduct  their 
negotiations  with  the  provider  on  an 
individual  or  a  collective  basis,  since 
either  basis  can  be  and  is  used  in  the 
provision  of  patient  care. 

3.  Several  comments  indicated  that 
our  policy  with  regard  to  costs  related  to 
union  activities  is  contrary  to  cost 
containment  efforts  since  it  precludes 
providers  from  obtaining  services  and 
supplies  as  cheaply  as  can  be  prudently 
purchased  and,  therefore,  may  result  in 
an  increase  in  expenses  for  operating  a 
facility.  They  indicated  that  costs 
incurred  in  persuading  employees  not  to 
form  collective  bargaining  units  will 
save  patients  and  third  party  payers 
much  more  than  what  is  spent  to  avoid 
unionization.  Providers  stated  the 
Medicare’s  imwillingness  to  recognize 
these  items  as  allowable  expenses  will 
result  in  shifting  the  costs  of  informing 
their  employees  entirely  to  the  private 
sector  and  result  in  raising  overall 
health  care  costs. 

The  argument  that  persuading 
employees  not  to  join  unions  would  be 
cost  effective  seems  to  rest  on  a  belief 
that  employees  are  less  effective  in 
bargaining  for  wages,  benefits  and 
conditions  when  they  bargain 
individually  than  they  are  when  they 
bargain  collectively.  While  providers 
are  expected  to  bargain  effectively  so 
that  they  pay  no  more  than  the  going 
rate  for  any  goods  or  services  they 
purchase,  we  do  not  believe  that  this 
obligation  would  convert  costs  incurred 
to  influence  suppliers  of  goods  and 
services  on  their  method  of  organizing  to 
costs  related  to  patient  care. 

The  fact  that  providers  may  impose 
costs  unrelated  to  patient  care  on  other 
payers  is  not  relevant  to  the  allowability 
of  such  costs  under  the  Medicare  law. 

4.  Several  commenters  suggested  that 
.jjur  present  policy  violates  neutrality 

and  unfairly  discriminates  against 
providers  who  want  to  remain 
nonunionized. 

It  is  not  our  intent,  nor  do  we  have  the 
authority,  to  interfere  with  a  provider’s 
operating  and  management  dcisions.  In 
promulgating  this  policy,  we  do  not 
intend  to  deny  or  diminish  the  rights  of 
provider  management  to  foster 
employer-employee  relationships  that 
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may  or  may  not  be  pro-union.  Our  policy 
is  intended  to  insure  that  only  costs 
related  to  patient  care  are  reimbursed 
under  the  Medicare  program. 

5.  A  number  of  commenters  state  that, 
since  the  IRS  specihcally  recognizes  the 
cost  of  persuasion  of  employees  as  a 
legitimate  business  expense,  only  those 
costs  which  are  in  direct  violation  of  the 
NLRA  should  be  denied  for 
reimbursement. 

The  Internal  Revenue  code  differs  in 
nature  and  purpose  from  the  Medicare 
law.  Treatment  of  costs  unrelated  to 
patient  care  under  the  Code  is  irrelevant 
to  the  allowability  of  such  costs  under 
the  Medicare  law. 

6.  Several  commenters  indicated  that 
the  inclusion  of  section  2180  of  the 
Medicare  Provider  Reimbursement 
Manual  constituted  a  major  change  in 
reimbursement  policy  and  that  it  was 
not  promulgated  in  accordance  with  the 
Administrative  Procedure  Act  (APA). 

We  believe  the  manual  revision  to  be 
an  interpretation  and  clariHcation  of 
Medicare  policy  already  stipulated  in  42 
CFR  405.451.  That  section  indicates  that 
only  reasonable  and  necessary  costs 
related  to  patient  care  activities  are 
reimbursable.  Therefore,  we  do  not 
agree  that  the  revision  has  been 
inappropriately  implemented  or  that  it 
represents  a  new  policy  being 
retroactively  applied. 

7.  While  in  agreement  with  the 
present  policy,  various  commenters 
suggested  that  it  be  expanded  to  include 
reasonable  limits  on  costs  related  to 
collective  bargaining  activities.  These 
commenters  believed  that  the  present 
policy  may  have  the  effect  of 
encouraging  employers  to  prolong  union 
negotiations  which,  in  turn,  may  force 
employees  and  their  trade  associations 
into  arbitration  which  can  be  costly  and 
time-consuming. 

As  with  all  allowable  costs,  costs 
incurred  by  a  provider  for  collective 
bargaining  and  related  activities  are 
recognizable  and  allowable  for  the 
purpose  of  Medicare  reimbursement 
only  to  the  extent  that  they  are 
reasonable  and  necessary.  We  believe 
that  providers  in  the  health  care 
industry  are  concerned  with  providing 
quality  care  and  would  not  jeopardize 
patient  care  by  unnecessarily  prolonging 
labor  disputes  with  employees. 
Accordingly  we  do  not  plan  to  set 
specific  limitations  on  those  costs 
incurred  by  providers  as  a  result  of  the 
collective  bargaining  process. 

In  addition  to  these  comments,  a 
number  of  responses  indicated 
agreement  with  the  policy  contained  in 
the  notice  published  on  October  21. 


Clarification  of  Present  Policy 

The  thrust  of  this  policy  has  not  been 
to  preclude  providers  from  seeking  legal 
advice  and  consultation  on  union 
activity  matters.  Rather,  our  intent  has 
been  to  preclude  from  reimbursement 
only  the  costs  of  activities  (such  as 
persuading  employees  not  to  form  a 
imion]  which  are  not  necessary  to  the 
provision  of  patient  care. 

Based  on  our  analysis  and  review  of 
the  comments  received,  we  believe  there 
is  a  need  to  further  clarify  this  policy  in 
the  Provider  Reimbursement  Manual. 

As  a  result  we  are  planning  to  clarify 
and  list  those  consultant  activities  and 
general  expenses  which  are  related  to 
patient  care  but  not  specifically  noted  as 
allowable  or  unallowable  in  the  Manual. 
The  Manual  issuance  will  be 
communicated  through  regular  channels 
to  Medicare  contractors,  providers  and 
other  interested  parties. 

(Sec.  1102, 1861(v](l].  1866(a),  and  1871  of  the 
Social  Security  Act;  42  O.S.C.  1302, 1395f(b), 
1395x(v](l],  1395cc(a),  and  1395hh) 

(Catalog  of  Frederal  Domestic  Assistance 
Program  No.  13,773,  Medicare — Hospital 
Insurance] 

Dated:  January  9, 1981. 

Howard  Newman, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  January  12, 1981. 

Patricia  Roberts  Harris, 

Secretary. 

[FR  Doc.  81-1566  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  4110-35-M 

National  Professional  Standards 
Review  Council;  Request  for 
Nomination  of  Members 

The  terms  of  four  members  of  the 
National  Professional  Standards  Review 
Council  will  expire  as  of  June  30, 1981. 
Additionally  legislative  amendments 
signed  into  law  on  December  5, 1980 
(Pub.  L.  96-499)  expand  Council 
membership,  l^e  purpose  of  this  notice 
is  to  solicit  suggestions  for  qualified 
individuals  to  fill  the  impending 
vacancies  and  new  positions. 

The  National  Professional  Standards 
Review  Council  was  established  under 
Section  1163  of  the  Social  Security  Act 
(42  U.S.C.  1320C-12).  The  recent 
amendments  now  require  that  the 
Council  be  composed  of  eleven 
physicians,  one  doctor  of  dental  surgery 
or  of  dental  medicine,  one  registered 
professional  nurse,  and  one  other 
nonphysician  health  professional. 

The  physicians  must  be  of  recognized 
standing  and  distinction  in  the  appraisal 
of  medical  practice.  The  dentist,  nurse 
and  one  other  nonphysician  health 


practitioner  should  also  be  of  recognized 
standing  and  distinction  in  their 
respective  disciplines.  A  majority  of  the 
Council’s  physician  members  must  be 
recommended  by  national  organizations 
recognized  by  the  Secretary  as 
representing  practicing  physicians.  The 
membership  of  the  Council  must  include 
physicians  recommended  by  consumer 
groups  and  other  health  care  interests. 
Members  are  appointed  for  3  years  and 
are  eligible  for  reappointment.  All 
members  of  the  Council  may  not 
otherwise  be  in  the  employ  of  the  United 
States. 

In  order  to  achieve  a  balance  of 
expertise  on  the  Coimcil,  we  are 
particularly  interested  in  nominees 
experienced  in  the  areas  of  health  care 
financing,  specialized  medical  review 
methodologies  such  as  ancillary  services 
review,  preventive  health  and  data 
analysis. 

Send  nominations  and  curriculum 
vitae  by  February  17, 1981,  to:  Cleo  E. 
Hancock,  Jr.,  Staff  Director,  National 
Professional  Standards  Review  Coimcil. 
Room  4520,  North  Building,  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201,  Telephone: 

(202)  245-6097. 

Nominations  must  state  that  the 
nominee  is  aware  of  the  nomination  and 
is  willing  to  serve  as  a  member  of  the 
Council. 

Thank  you  for  your  assistance  and 
prompt  attention. 

Dated:  January  12, 1981. 

Howard  N.  Newman, 

Administrator. 

[FR  Doc.  81-1568  Filed  1-15-81;  8:45  am) 

BILUNG  CODE  4110-35-H 

Medicare  Program;  Schedule  of  Target 
Reimbursement  Rates  for  Institutions 
Furnishing  Home  Dialysis  Supplies, 
Equipment,  and  Support  Services 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  Notice. 

SUMMARY:  This  notice  sets  forth  a 
schedule  of  rates  for  End-Stage  Renal 
Disease  (ESRD)  program  reimbursement 
for  supplies,  equipment,  and  support 
services  furnished  to  patients  who 
dialyze  themselves  at  home.  The 
schedule  establishes  the  calendar  year 
1981  regionally  adjusted  rates  per 
treatment  for  home  hemodialysis  and 
home  peritoneal  dialysis.  These  rates 
are  the  amounts  to  be  paid  to  approved 
hospital-based  and  independent  dialysis 
facilities  that  enter  into  an  optional 
agreement  with  HCFA  to  accept  target 
rate  reimbursement  for  all  home  dialysis 
patients  under  their  direct  supervision. 
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EFFECTIVE  DATES:  The  rates  are 
applicable  to  home  dialysis  services 
furnished  on  or  after  January  1, 1981, 
through  December  31, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernadette  Schumaker  (301)  597-1048. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  End-Stage  Renal  disease  (ESRD) 
Program  Amendments  of  1978  (I^b.  L. 
95-292]  added  section  1881(b](6}  to  the 
Social  Security  Act.  This  section 
requires  HCFA  to  establish  target 
reimbursement  rates  for  home  dialysis 
for  patients  under  the  direct  supervision 
of  hospital-based  or  independent  renal 
dialysis  facility.  The  rates  must  be 
established  for  each  calendar  year,  and 
must  be  adjusted  for  regional  variations. 
This  is  an  optional  reimbursement 
method  only  for  facilities  that  make  an 
agreement  with  HCFA  to  furnish  all 
home  dialysis  supplies,  equipment,  and 
support  services  (including  the  services 
of  qualified  home  dialysis  aides)  that 
are  medically  necessary  for  patients  to 
dialyze  at  home.  If  facilities  do  not 
choose  this  option,  they  are  paid 
according  to  the  usual  Medicare 
reimbursement  principles.  That  is, 
hospital-based  facilities  are  paid  on  a 
reasonable  cost  basis,  using  the  lower  of 
cost  or  charges,  and  independent 
facilities  are  paid  reasonable  charges  on 
a  fee  for  service  basis. 

Regulations  governing  these  optional 
agreements  between  HCFA  and 
facilities  are  found  at  42  CFR  405.691. 
Regulations  governing  the  target  rate 
reimbursement  method  and  applications 
are  at  42  CFR  405.440.  These  regulations 
were  published  together  as  a  final  rule 
with  comment  period  on  October  19, 

1979  (44  FR  60287).  A  notice  setting  forth 
schedules  for  target  rates  covering  April 
through  December,  1979  (44  FR  60412] 
and  a  notice  covering  calendar  year 

1980  was  published  March  5, 1980  (45  FR 
14249). 

Section  1881(b)(6)  limits  the  maximum 
target  rate  to  no  more  than  70  percent  of 
the  national  average  payment  for  in¬ 
facility  maintenance  dialysis  services 
furnished  by  approved  hospital-based 
and  independent  facilities  during  the 
preceding  fiscal  year,  as  adjusted  for 
regional  variations  and  before 
application  of  the  deductible  and 
coinsurance  requirements.  The  rates 
must  be  used  without  recomputation 
throughout  the  calendar  year  for  which 
they  are  established.  Accordingly,  there 
can  be  no  administrative  appeal  if 
actual  costs  for  covered  services  exceed 
the  target  reimbursement  rate  payments 
(see  regulations  at  42  CFR  405.440). 


We  do  not  have  sufficient  cost 
information  on  the  new  services 
required  under  this  optional 
reimbursement  method  (e.g.,  providing 
home  dialysis  aides]  to  evaluate  the 
impact  of  alternate  target  rates. 
Therefore,  in  order  not  to  discourage  the 
use  of  home  dialysis,  we  have  kept  the 
1981  target  reimbursement  rate  per 
treatment  at  the  maximum  rate 
permitted  imder  the  statute,  as  we  did  in 
1979  and  1980. 

Comments  and  Response 

As  a  result  of  the  publication  of  the 
regulations  and  notices  mentioned 
above,  we  have  received  a  number  of 
comments.  We  plan  to  make  minor 
clarifying  changes  in  the  rules  during 
fiscal  year  1981,  such  as  clarifying  the 
retroactive  period  for  the  target  rate 
reimbursement  method  and  deleting 
erroneous  references,  to  42  CFR  405.438, 
in  42  CFR  405.691.  When  those  changes 
are  published  we  will  sunimarize  and 
respond  to  all  the  comments  received  on 
the  rule.  However,  since  some  comments 
referred  directly  to  the  rates,  we  thought 
it  appropriate  to  respond  to  them  at  this 
time.  We  believe  this  will  improve 
understanding  of  the  rates  published  in 
this  schedule. 

1.  Rates  too  low.  Three  comments 
indicated  that  the  rate  was  too  low  and 
would  discourage  facilities  from 
furnishing  anything  other  than  what  was 
absolutely  required  under  the  regulation. 
Some  commenters  felt  that  the  rate  was 
adequate  this  year,  but  did  not  contain 
any  quarantees  that  it  would  keep  pace 
with  inflation  in  the  future.  One 
commenter  suggested  that  the  rate  be 
set  three  years  in  advance  so  that 
facilities  could  better  judge  the  long 
term  financial  implications. 

The  law  establishing  the  target  rate 
clearly  states  that  the  maximum  rate 
payable  is  70  percent  of  the  national 
average  payment  for  in-facility 
maintenance  dialysis  services  furnished 
during  the  previous  fiscal  year,  adjusted 
for  regional  variations.  We  have  set  the 
rate  at  this  maximum  and  cannot 
increase  it.  Because  the  law  requires  us 
to  set  the  target  rate  annually  based  on 
the  most  recent  data  available  at  that 
time,  we  cannot  set  the  rate  more  than 
one  year  in  advance. 

2.  “Without  equipment”  rate 
inadequately  explained.  In  responding 
to  the  notice  on  October  19, 1979  (44  FR 
60412],  some  commenters  indicated  a 
misunderstanding  of  when  the  “without 
equipment”  rate  applies,  apparently 
believing  that  a  facility  under  the  target 
rate  has  an  option  of  not  furnishing 
home  dialysis  equipment  to  its  home 
patients.  The  notice  has  been  revised  to 
clearly  state  that  all  facilities  that  have 


elected  target  rate  reimbursement  must 
furnish  all  necessary  home  dialysis 
equipment,  either  directly  or  under 
arrangements,  to  all  of  their  home 
patients.  The  lower  “without 
equipment"  rate  applies  where  the 
facility  elects  to  furnish  the  home 
dialysis  equipment  under  a  separate  100 
percent  equipment  cost  reimbursement 
agreement,  as  provided  in  42  CFR 
405.438  and  405.690.  In  all  other  cases, 
the  higher  rate  applies. 

3.  Inadequate  differential  between 
“with  equipment”  rate  and  “without 
equipment”  rate.  Some  comments 
indicated  that  the  differential  between 
the  higher  “with  equipment"  rate,  and 
the  lower  “without  equipment”  rate  did 
not  accurately  reflect  the  true  costs  of 
furnishing  home  dialysis  equipment. 
HCFA  does  not  have  substantial,  highly 
reliable  data  on  the  costs  of  home 
dialysis  generally,  or  the  cost  per 
treatment  of  home  dialysis  equipment 
specifically.  Consequently,  these  rates 
could  not  be  computed  by  analyzing  and 
comparing  component  costs.  Instead, 
they  were  calciilated  from  the  cost  data 
for  in-facility  dialysis  services,  adjusted 
by  70  percent  acording  to  the 
requirements  in  the  law  for  the 
maximum  payable  rate.  Furthermore, 
because  the  “with  equipment”  rate  is  set 
at  the  maximum,  a  larger  differential 
between  the  two  rates  would  require  the 
“without  equipment”  rate  to  be  set 
lower  than  it  is.  We  do  not  believe  that 
the  best  interest  of  the  ESRD  program 
and  its  beneficiaries  would  be  served  by 
lowering  the  “without  equipment”  rate 
at  this  time. 

4.  Alternate  method  of  rate 
calculation  suggested.  One  commenter 
challenged  the  validity  of  using  a  prior 
year’s  cost  data  to  establish  a  future 
rate.  The  law  requires  that  the  target 
rate  be  no  more  than  70  percent  of  the 
national  average  payment,  adjusted  for 
regional  variations,  for  in-facility 
maintenance  dialysis  services  furnished 
during  the  preceding  fiscal  year. 

Because  facilities  cannot  report  this 
data  timely  enough  to  be  used  to 
calculate  the  target  rate  by  December  of 
the  same  year,  data  from  the  year  before 
must  be  used  and  updated. 

Although  the  commenter  suggested 
another  method  to  be  used  in  calculating 
the  target  rate  limits,  it,  too,  was  based 
upon  the  same  prior  year’s  data.  The 
commenter  suggested  that  another 
inflation  index  be  used  in  place  of  the 
one  we  used,  and  that  the  adjustment 
factor  of  the  annualized  inflation  rate 
raised  to  the  three-fourths  power  not  be 
used.  Apparently  it  was  unclear  that  the 
adjustment  factor  was  to  convert  the 
inflation  rate  to  a  rate  that  we  could  use 
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with  our  historical  data.  The  historical 
data  we  have  is  based  on  a  calendar 
year,  whereas  the  law  prescribes  that 
the  target  rate  limit  must  be  based  on 
the  previous  Hscal  year’s  data.  (See 
Development  of  average  maintenance 
dialysis  payment  data,  below,  for 
further  explanation. 

Because  of  lack  of  historical  data,  it  is 
impossible  to  demonstrate  that  the 
commenter's  suggested  method  is  more 
valid  than  the  present  method  for 
calculating  the  maximum  limits.  The 
commenter’s  method  would  result  in  a 
greater  expense  to  the  program.  As  the 
intent  of  the  law  is  to  create  more 
economical  methods  of  reimbursement, 
we  have  decided  to  calculate  the  target 
rates  in  the  same  way  as  in  the  past  two 
years.  However,  we  intend  to  evaluate 
our  experience  in  future  years,  and  we 
will  publish  any  resulting  changes  in  the 
methodology  for  public  comment. 

5.  Alternate  method  of  determining 
boundaries  for  regional  adjustment 
suggested.  One  commenter  suggested 
that  a  facility’s  target  rate  should  follow 
its  ESRD  network  boundary  rather  than 
its  HHS  regional  boundary.  (ESRD 
“networks”  are  groups  of  ESRD  facilities 
within  a  specified  geographic  area.)  The 
target  rate  was  not  adjusted  according 
to  ESRD  network  boundaries  because 
many  networks  do  not  have  enough 
dialysis  treatments  to  provide  a 
statistically  valid  method  of  weighting 
them  against  the  treatments  furnished  in 
the  rest  of  the  country.  Therefore,  we 
decided  to  use  HHS  regional 
boundaries,  as  we  do  have  adequate 

data  for  these  geographic  divisions. 

% 

Calculation  of  Target  Rates — Calendar 
Year  1981 

1.  Development  of  average 
maintenance  dialysis  payment  data.  As 
indicated  above,  the  1981  target  rates 
equal  70  percent  of  the  national  average 
payment,  before  application  of  the 
coinsurance  and  deductible 
requirements  and  adjusted  for  regional 
variations,  for  in-facility  maintenance 
dialysis  services  furnished  by  hospital- 
based  and  independent  renal  dialysis 
facilities  during  the  preceding  fiscal 
year. 

The  basis  for  determining  the  national 
average  payment  is  the  Renal  Disease 
Program  Cost  Analysis  System 
maintained  by  the  Office  of  End-Stage 
Renal  Disease  (OESRD),  Office  of 
Special  Programs,  HCFA.  We  developed 
average  maintenance  dialysis  payments 
for  in-facility  hemodialysis  from  Facility 
Cost  Questionnaire  Profiles,  maintained 
by  OESRD  for  each  HHS  regional  area, 
for  the  accounting  periods  ending  in  the 
calendar  year  1979. 


The  Facility  Cost  Questionnaire 
Profile  is  a  computerized  summary  of 
the  average  maintenance  dialysis  cost 
per  treatment,  broken  down  into  the 
various  components  of  cost  per 
treatment  (e.g.,  supplies,  salaries)  for 
facilities  on  a  regional  and  national 
basis.  The  costs  and  other  statistical 
information  (e.g.,  number  of  treatments] 
are  derived  from  the  Renal  Dialysis 
Facility  Cost  and  Statistical 
Questionnaire  (form  HCFA-9734)  which 
is  submitted  annually  based  on  cost 
data  from  a  facility’s  most  recently 
completed  fiscal  year. 

While  reported  costs  are  the  basis  for 
the  program  payments  made  to  hospital- 
based  facilities,  payments  to 
independent  facilities  are  made  on  a 
reasonable  charge  basis.  (See  42  CFR 
405.541]  Information  developed  by 
OESRD  established  that  the  average 
reasonable  charge  payment  per  dialysis 
equalled  the  screen  amount.  Therefore, 
in  developing  the  average  payments  for 
independent  facilities,  the  Medicare 
payment  screen  of  $138  was  used  as  the 
average  maintenance  dialysis  payment 
for  independent  facilities  in  all  regions 
($150  per  treatment,  including  routine 
laboratory  services,  less  $12  for  the 
physician’s  direct  patient  care  services 
during  dialysis]. 

In  developing  the  average  payments, 
we  excluded  the  portion  of  the  payment 
applicable  to  physicians’  direct  patient 
care  services,  because  reimbursement 
for  these  services  is  not  included  in  the 
target  rates.  Under  this  reimbursement 
method,  we  pay  for  these  physicians’ 
services  separately. 

Facilities  electing  target  rate 
reimbursement  are  required  to  provide 
medically  necessary  dialysis  equipment, 
including  installation,  maintenance,  and 
repair.  A  facility  may  fulfill  this 
requirement  by  arranging  for  equipment 
for  its  home  dialysis  patients  under  the 
provision  for  100  percent  reimbursement 
for  home  dialysis  equipment  established 
by  section  1881  (e]  of  the  Social  Security 
Act  and  implemented  by  42  CFR  405.438. 
In  this  case  the  lower  target  rate 
(excluding  equipment  costs]  applies. 
Alternatively,  a  facility  may  own,  lease, 
or  otherwise  arrange  for  equipment  to 
be  provided  to  patients  whose  self-care 
home  dialysis  it  is  furnishing.  Under 
these  circumstances,  the  higher  target 
rate  (including  equipment  costs]  applies. 

Accordingly,  we  computed  two  sets  of 
payment  rates  for  home  hemodialysis. 
The  higher  target  rate,  entitled 
“Including  Equipment  Costs,”  includes 
an  amount  for  the  costs  of  equipment 
installation,  depreciation  or  rental, 
maintenance  and  repair.  This  rate 
applies  to  services  to  patients  using 
dialysis  equipment  that  is  furnished  by 


the  facility,  but  not  under  the  provisions 
for  100  percent  reimbursement  of 
equipment  costs.  The  lower  target  rate, 
entitled  “Excluding  Equipment  Costs,” 
does  not  include  payment  for  any  of 
these  equipment  costs.  It  applies  when 
the  facility  provides  dialysis  equipment 
under  the  100  percent  equipment  cost 
reimbursement  provision. 

The  Office  of  Financial  and  Actuarial 
Analysis,  HCFA,  used  payment  data 
developed  by  OESRD  to  calculate  the 
projected  fiscal  year  1980  average 
maintenance  dialysis  payments  for 
hospital-based  and  independent 
facilities. 

The  law  requires  that  the  maximum 
target  rate  be  based  on  the  adjusted 
national  average  payment  for  dialysis 
services  in  the  previous  fiscal  year.  In 
other  words,  this  requires  us  to  base  the 
calendar  year  1981  target  rate  maximum 
on  payments  made  for  the  October  1, 

1979  to  September  30, 1980  fiscal  year. 
Section  1881(b](6]  of  the  statute  requires 
the  Secretary  to  base  the  determination 
of  the  level  of  payment  on  “the  most 
recent  data  available  to  the  Secretary  at 
the  time”.  Dialysis  facilities  are  not  able 
to  report  FY  1980  data  timely  enough  for 
us  to  use  in  determining  this  rate. 
Therefore,  we  have  used  data  from 
calendar  year  1979 — the  most  recent 
available  data — and  have  indexed  it  to  a 

1980  fiscal  year  by  using  an  inflation  . 
factor. 

In  order  to  apply  such  a  factor,  we 
needed  to  determine  the  base  period  (or 
time  period]  that  the  available  data 
represented.  'The  ESRD  reporting  system 
could  be  used  only  to  develop  data  for 
facility  accounting  periods  ending  in 
calendar  year  1979.  As  these  accounting 
periods  had  varied  date  spans,  there 
was  no  obvious  well-defined  base 
period.  In  the  absence  of  evidence  to  the 
contrary,  for  purposes  of  adjustment  for 
inflation,  we  assumed  that  the  data 
represented  costs  that  were  evenly 
distributed  throughout  a  calendar  year 
1979  base  period. 

A.  Hospital-based  facilities.  We 
derived  the  fiscal  year  1980  average  in¬ 
facility  maintenance  dialysis  payments 
for  hospital-based  facilities  by 
increasing  the  average  dialysis 
payments  for  the  1979  base  period  data 
by  a  weighted  increase  factor  adjusted 
for  regional  variations.  'These  factors 
were  derived  as  follows: 

i.  We  calculated  the  full  year  national 
increase  for  each  of  the  three  major, 
components  of  the  average  payment 
(i.e.,  salaries  (excluding  payment  for 
physicians’  direct  patient  care  services], 
supplies,  and  overhead],  using 
appropriate  data  from  the*  “Employment 
and  Earnings  Series”  and  “Consumer 
Price  Index — ^Urban  Wage  Earners  and 
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Clerical  Workers — Revised,"  both  from 
the  Bureau  of  Labor  Statistics.  We 
derived  salary  increases  from  the  data 
on  hourly  earnings  in  finance,  insurance, 
and  real  estate  because  they  represent 
workers  in  physicians’  offices  in  the 
economic  index  computations.  We 
derived  supply  cost  increases  from  the 
consumer  price  index  (CPI)  for  medical 
commodities,  and  used  the  CPI  for  all 
items  to  represent  increases  in 
overhead. 

ii.  We  multiplied  the  component 
increase  factors  by  the  corresponding 
national  weights  to  produce  a  weighted 
full  year  national  increase  (1980  over 
1979). 

iii.  We  had  to  adjust  annual  inflation 
factors  applicable  to  calendar  year  data 
in  order  to  make  them  applicable  to 
tiscal  year  data.  We  used  a 
compounding  formula  reflecting  three- 
fourths  of  the  calendar  year  increase 
(raising  the  calendar  year  factor  to  the 
three-fourths  power)  to  obtain  the  final 
adjusted  wei^ted  national  increase 
factor. 

iv.  We  multiplied  this  final  national 
factor  by  regional  adjustment  factors  to 
obtain  the  regional  increase  factors.  The 
regional  adjustment  factors  were 
derived  from  the  ratios  of  regional  “per 
capita”  ESRD  reimbiursement  to  the 
national  “per  capita”  ESRD 
reimbursement  for  all  reported  fiscal 
years  ending  in  calendar  year  1979  (the 
most  recent  year  for  which  data  were 
available). 

V.  These  regional  increase  factors 
were  then  multiplied  by  the  appropriate 
1979  base  period  values  for  hospital- 
based  facilities  to  obtain  the  projected 
fiscal  year  1980  average  in-facility 
maintenance  dialysis  payment  to 
hospital-based  facilities  by  region. 

B.  Independent  facilities.  Independent 
facilities  are  not  reimbursed  on  a  cost 
basis.  They  are  paid  reasonable  charges 
on  a  fee  for  service  basis,  subject  to  a 
screen  limit  of  $138  per  treatment.  The 
per  treatment  reimbursement  for 
dialysis  in  independent  facilities  has 
remained  constant  over  the  period  in 
question.  Therefore,  it  was  not 
necessary  to  apply  regional  increase 
factors  to  payment  data  for  independent 
facilities. 

2.  Establishing  target  reimbursement 
rates  forborne  hemodialysis.  The 
following  procedure  was  used  to 
establish  the  1981  home  hemodialysis 
target  reimbursement  rates  per 
treatment  for  each  region: 

A.  We  multiplied  each  regional  fiscal 
year  1980  average  in-facility  dialysis 
payment  to  hospital-based  facilities, 
calculated  in  lA  above,  by  the 
corresponding  number  of  treatments 


provided  in  the  1979  base  period  by 
hospital-based  facilities  for  each  region. 

B.  We  added  to  each  value  calculated 
in  2A  above  the  appropriate  fiscal  year 
1980  average  in-facility  dialysis  payment 
to  independent  facilities  times  the 
munber  of  in-facility  treatments 
provided  in  the  1979  base  period  by 
independent  facilities  for  each  region. 

C.  We  divided  each  resulting  value 
from  2B  above  by  the  total  number  of  in¬ 
facility  treatments  provided  in  the  1979 
base  period  by  both  hospital-based  and 
independent  facilities.  The  resulting 
values  are  the  projected  fiscal  year  1980 
average  in-facility  maintenance  dialysis 
payments  weighted  between  hospital- 
based  and  independent  facilities  by 
region. 

D.  We  multiplied  the  regional  average 
payments  calculated  in  2C  above  by  70 
percent  to  derive  the  target 
reimbursement  rates  per  treatment  for 
1981,  which  equal  the  maximiun  rates 
permitted  imder  the  statute. 

3.  Example:  Hypothetical  Calculation 
of  the  “With  Equipment"  Rate  for 
Region  “A  ".  (The  following  numbers  are 
for  illustrative  purposes  only.) 

A.  We  derive  a  total  national  increase 
factor  from  appropriate  data  from  the 
Bureau  of  Labor  Statistics  (BLS), 
weighted  by  the  portion  of  the  total 
national  average  payment  that  is 
assigned  to  each  of  three  cost 
component  categories.  In  this  example 
we  use  representative  percentages  of  35 
percent,  35  percent,  and  30  percent  for, 
respectively,  supplies,  overhead,  and 
salaries  (excluding  payment  for 
physicians’  direct  patient  care  services). 


Cost  component 

BLS 

increase 

factors 

Weighting 

Result 

Supplies . 

8.04 

35 

2.8 

Overhead . 

13.40 

35 

4.7 

Salaries . 

8.46 

30 

2.5 

Total  national 
i.ncrease  factor=10.. 

.10 

B.  To  index  base  period  data  from 
calendar  year  1979  to  fiscal  year  1980, 
we  apply  a  compoimding  formula  to  the 
national  increase  factor  (raising  it  to  the 
three-fourths  power). 

1.00-1-0.10=1.10 

(1.10)  percent 

(final  adjusted  weighted  national 
increase  factor) 

C.  We  calculate  regional  variation 
from  the  ratio: 

Region  “A”  per  capita  ESRD 
reimbursement/National  per  capita 
ESRD  reimbursement 


If  the  regional  per  capita  equals 
$141.75,  and  the  national  per  capita 
equals  $150,  then: 

$141.75^150=0.945  (regional 

adjustment  factor) 

D.  We  calculate  the  increase  factor  for 
Region  “A”  by  multiplying  the  adjusted 
weighted  national  increase  factor  by  the 
regional  adjustment  factor. 

7.41  percent  X  0.845=7.0  percent. 

E.  “Program  data”  show  that  in  Region 
“A”;  Total  Hospital-based  Facility  Costs 
(less  physician  fees) =$20,000,000 

Total  Independent  Facility 
Costs =$17,000,000 

Total  Number  of  Outpatient 
Maintenance  Dialysis 
Treatments = 268,794 

F.  We  use  the  increase  factor  (7 
percent)  from  item  D.  to  adjust  the 
hospital-based  costs,  and  then  add  the 
independent  costs. 

$20,000,000 X  1.07 =$21,400,000 
$21,400,000 -I-  $17,000,000= $38,400,000 

G.  We  divide  this  by  the  total  number 
of  outpatient  maintenance  dialysis 
treatments. 

$38,400,000  divided  by  268,794 =$142.86 

This  is  the  adjusted  regional  average 
payment  per  in-facility  treatment. 

H.  Finally,  we  derive  the  maximum 
rate  allowed  by  law  by  multiplying  the 
adjusted  regional  average  in-facility 
payment  by  70  percent. 

$142.86X  0.70=$100 

This  would  be  the  maximum  “with 
equipment”  target  rate  per  treatment  for 
home  dialysis  in  Region  “A”. 

4.  Schedule  of  target  reimbursement 
rates  forborne  hemodialysis.  Shown 
below  is  the  schedule  of  regionally 
adjusted  1981  target  reimbursement 
rates  per  treatment  for  home 
hemodialysis.  Two  sets  of  rates  are 
shown.  The  higher  set,  entitled 
“Including  Equipment  Costs,”  applies 
where  the  facility  is  furnishing 
hemodialysis  equipment,  but  not  under 
the  provision  for  100  percent 
reimbursement  of  home  dialysis 
equipment  costs  described  in  42  CFR 
405.438.  The  lower  set,  entitled 
“Excluding  Equipment  Costs,”  applies 
where  the  facility  is  furnishing  the  home 
dialysis  equipment  under  the  100 
percent  reimbursement  provisions  of  42 
CFR  405.438  (see  discussion  under 
section  1  above).  In  either  case,  if  the 
facility  chooses  the  target  rate 
reimbursement  option,  it  must  furnish 
home  dialysis  equipment,  including 
installation,  maintenance,  cuid  repair, 
either  directly  or  under  arrangements. 
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Schedule  of  Target  Reimbursement  Rates 
Per  Treatment  for  Home  Hemodialysis- 
Calendar  Year  1981 


CEffective  lor  Services  Furnished  on  or  after  Jan.  1, 1981 
through  Dec.  31.  1981} 


HHS  region 

4 

Including 

equipment 

costs' 

Excluding 

equipmsnt 

costs' 

Boston— Connecticut  Maine, 

Massachusetts,  New  Hamp¬ 
shire,  Rhode  Island,  Vermont... 

$108 

$106 

New  York— New  Jersey,  New 
York,  Puerto  Rico,  Virgin 
Island . 

111 

109 

Philadelphia— Delaware,  District 
ol  Columbia.  Maryland,  Penrv 
sylvania,  Virginia.  West  Vir¬ 
ginia . 

98 

97 

Atlanta— Alabama,  North  Caroli¬ 
na,  South  Carolina,  Florida, 
Georgia,  Kentucky,  Mississip¬ 
pi,  Tennessee . 

97 

95 

Chicago — Illinois,  Indiana, 

Michigan,  Minnesota,  Ohio, 
Wisconsin . 

111 

109 

Dallas— Arkansas,  Louisiana, 

New  Mexico,  Oklahoma, 
Texas . 

104 

102 

Kansas  City->k)wa.  Kansas. 

109 

106 

Denver— Colorado,  Montana, 

North  Dakota,  South  Dakota, 
Utah,  Wyoming . 

99 

97 

San  Francisco— American 

Samoa,  Arizona,  Califomia, 
Guam,  Hawaii,  Nevada . 

120 

117 

Seattle — Alaska,  Idaho,  Oregon, 
Washington . 

116 

114 

'  Depreciation  or  rental,  installation,  maintenance  and 
repair. 


5.  Establishing  target  reimbursement 
rates  forborne  peritoneai  diaiysis. 

Under  Medicare,  peritoneal  dialysis  has 
always  been  subject  to  the  same 
reimbursement  rules  as  hemodialysis. 

As  a  result  of  medical  consultations,  we 
established  an  equivalence  between 
peritoneal  dialysis  and  hemodialysis 
furnished  in  the  facility.  Peritoneal 
dialysis  is  usually  done  in  sessions  of 
10-12  hours  duration,  three  times  per 
week.  The  dialysate,  tubing,  machines 
and  level  of  skilled  labor  required  for 
hemodialysis  and  peritoneal  dialysis  are 
similar,  and  in  the  absence  of  cost  data 
to  the  contrary,  we  set  the 
reimbursement  for  normal  peritoneal 
dialysis  sessions  at  the  same  level  as  for 
hemodialysis. 

Later  case  experience  showed  that 
sometimes  peritoneal  dialysis  was 
furnished  in  a  single  extended  session  of 
30  hours  or  more  in  a  week,  in  place  of 
three  separate  sessions.  Because  the 
labor,  overhead  and  supplies  were  more 
related  to  the  total  time  in  dialysis  than 
the  number  of  separate  sessions,  we 
reimbursed  the  extended  session  the 
same  as  three  normal  dialysis  sessions 
in  a  week.  Further  case  experience 
indicated  the  need  for  another 
intermediate  reimbursement  level  to 
correspond  to  changing  medical 
patterns.  As  a  result,  we  provided  that 
peritoneal  dialysis  sessions  of  20  hours 
duration  furnished  twice  per  week  be 


reimbursed  at  a  rate  equivalent  to  one 
and  one-half  times  the  payment  for  a 
normal  hemodialysis  session. 

In  view  of  the  limited  data  available 
on  the  cost  of  home  peritoneal  dialysis, 
a  separate  target  rate  has  not  been 
computed  for  that  mode  of  dialysis. 
Because  the  target  rate  is  related  to  the 
in-facility  payment,  we  have  set  the 
following  equivalencies  between  home 
peritoneal  dialysis  and  home 
hemodialysis  target  rates  to  parallel  the 
reimbursement  for  these  respective 
modes  of  treatment  furnished  in  the 
facility.  We  invite  comments  on  the  use 
of  these  equivalencies,  and  suggestions 
on  other  means  of  determining 
reimbursement  for  home  peritoneal 
dialysis  that  would  more  accurately 
reflect  the  costs  of  services. 

A.  Peritoneai  diaiysis  sessions  of  iess 
than  20  hours  duration.  If  a  home 
peritoneal  patient  dial}rzes  for  tmder  20 
hours  a  session,  the  facility  will  be 
reimbursed  routinely  an  amount  per 
session  equal  to  the  reimbursement  for 
one  home  hemodialysis  treatment. 

B.  Peritoneai  diaiysis  sessions  of  iess 
than  30  hours,  but  20  hours  or  more 
duration.  If  a  home  peritoneal  dialysis 
patient  dialyzes  for  20-29  hours  a 
session,  the  facility  will  be  reimbursed 
routinely  an  amount  per  session  equal  to 
one  and  a  half  times  the  rate  for  one 
home  hemodialysis  treatment. 

C.  Peritoneai  diaiysis  sessions  of  30 
hours  or  more  duration.  If  a  home 
peritoneal  dialysis  patient  dialyzes  for 
30  hours  or  more  per  session,  the  facility 
will  be  reimbursed  routinely  an  amount 
per  session  equal  to  three  times  the  rate 
for  one  home  hemodialysis  treatment. 

(Sec.  1102, 1814, 1833, 1861(v)(l).  1871,  and 
1881  of  the  Social  Security  Act  (42  U.S.C. 

1302, 1395f(b),  13951, 1395(v)(l),  1395hh  and 
1395IT)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13,773  Medicare — ^Hospital 
Insurance  and  No.  13,774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  January  13, 1981. 

Howard  Newman, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  81-1741  Filed  1-15-81;  8:45  am] 

BILUNQ  CODE  4110-35-M 


Privacy  Act  of  1974;  Report  of  Altered 
System 

agency:  Health  Care  Financing 
Administration,  HHS. 

ACTION:  Notification  of  altered  system. 

SUMMARY:  In  accordance  with  5  U.S.C. 
552a(e](4]  and  5  U.S.C.  552a(o],  we  are 
proposing  to  amend  the  following  notice 
of  systems  of  records: 


09-70-0001,  Medicare  Second  Surgical 
Opinion  Experiments. 

We  have  provided  background 
information  about  the  amendments  in 
the  “Supplementary  Information” 
section  below. 

DATES:  HCFA  has  sent  a  Report  of 
Altered  System  to  the  Congress  and  to 
the  Office  of  Management  and  Budget 
on  December  29, 1980,  HCFA  has 
requested  that  OMB  grant  a  waiver  of 
the  usual  requirement  that  a  revision  to 
a  system  of  records  not  be  put  into  effect 
until  60  days  after  the  report  is  sent  to 
OMB  and  Congress.  If  this  waiver  is 
granted,  the  alteration  to  the  system  will 
be  effective  on  the  date  of  the  waiver. 
ADDRESS:  The  public  should  address 
comments  to  the  Privacy  Officer,  Office 
of  Management  and  Budget,  Health  Care 
Financing  Administration,  Bay  A-3, 1710 
Gwynn  Oak  Avenue,  Baltimore, 
Maryland  21207.  Comments  received 
will  be  available  for  inspection  at  this 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alan  S.  Friedlob,  Office  of  Research, 
Demonstrations  and  Statistics,  Room  1- 
E-6,  Oak  Meadows  Building.  6340 
Security  Boulevard,  Baltimore, 

Maryland  21207,  Telephone  (301)  597- 
2364. 

SUPPLEMENTARY  INFORMATION:  System 
Notice  09-70-0001,  Medicare  Second 
Surgical  Opinion  Experiments,  contains 
data  on  Medicare  beneficiaries  and 
physicians  who  have  participated  in  the 
second  opinion  demonstration  programs 
being  conducted  by  Blue  Cross  and  Blue 
Shield  of  Greater  New  York  and  Blue 
Cross  and  Blue  Shield  of  Michigan.  The 
purposes  of  collecting  this  data  are  to: 

(1)  Operate  referral  centers  to  help 
eligible  Medicare  beneficiaries  locate 
consultants  and  obtain  second/third 
opinions,  (2)  collect  information 
necessary  to  conduct  referral  operations 
and  evaluate  the  impact  of  the  program, 
and  (3)  modify  claims  processing 
systems  to  permit  waiver  of  co-payment 
and  deductible  requirements  imder  Part 
B  of  Medicare  on  all  second/third 
surgical  opinion  claims. 

The  routine  uses  of  System  Notice  09- 
70-0001  are  not  being  changed.  Routine 
use  1(b),  “collect  information  necessary 
to  conduct  referral  operations  and 
evaluate  the  impact  of  the  program”  is 
being  further  specified  by  extending 
systems  notice  09-70-0001  to  include 
records  created  by  sample  surveys 
associated  with  evaluation  of  the 
Medicare  Second  Surgical  Opinion 
Experiments,  the  Consultation  Program 
for  Elective  Surgery  for  Massachusetts 
Medicaid  recipients,  and  the  National 
Second  Surgical  Opinion  Program 
(NSSOP.  This  information  will  be 
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colle  :ted  by  Abt  Associates,  Inc., 
Cambridge,  Massachusetts  under  HCFA 
Contract  No.  500-7ft-0047,  “Evaluation 
of  the  Impact  of  Second  Surgical 
Opinions  for  Elective  Surgery.” 

Specifically,  the  amendments  to 
systems  notice  09-70-0001  are 
associated  with  the  following  survey 
activities: 

Patient  Telephone  Survey:  A  large 
random  sample  of  Medicare 
beneficiaries  residing  in  New  York  and 
Medicaid  recipients  in  Vermont  or 
Connecticut  (the  control  group  for 
Massachusetts  Medicaid  recipients)  will 
be  surveyed  by  telephone  to  identify 
beneficiaries  and  recipients  who  have 
imdergone  or  who  are  actively 
considering  undergoing  elective  surgery. 
Data  will  be  gathered  on  siugical 
recommendations  or  discussion  of 
surgery,  second  opinions  obtained,  and 
surgery  actually  undergone. 

Personal  Interview  with  Patients:  An 
in-depth  interview  survey  of  a  sample  of 
Medicare  beneficiaries  and  recipients 
who  participated  in  the  New  York 
second  opinion  demonstration  and 
Massachusetts  second  opinion  program, 
as  well  as  a  sample  of  telephone  survey 
respondents  who  reside  in  New  York 
and  Vermont/Cormecticut  will  be 
conducted.  This  survey  will  gather 
extensive  data  on  patient 
characteristics,  surgical 
recommendations/discussions, 
consultations,  patient  health  attitudes, 
treatment  received  and  health  care 
costs. 

Physician  Mail  Survey:  The 
physician(s)  of  consenting  respondents 
to  the  Personal  Interview  Survey  will  be 
surveyed.  Data  collected  will  include 
physician  characteristics  and  attitudes 
as  well  as  clinical  details  and  prognosis 
of  the  specific  case. 

Physician  Mail  Survey — Special  Case 
Study  in  Detroit  SMSA:  A  random 
sample  of  100  surgeons  in  the  Detroit, 
Michigan  SMSA  will  be  surveyed  to 
ascertain  their  awareness  of  the 
Michigan  second  opinion  demonstration 
program,  their  attitude  toward  the 
program  and  towards  second  opinions 
in  general,  and  estimates  of  the 
utilization  of  second  opinions  by  their 
patients. 

Patient  Telephone  Survey— Special 
Case  Study  in  Detroit  SMSA:  A 
telephone  survey  of  200  patients  in  the 
Detroit,  Michigan  SMSA  who  have 
undergone  elective  surgery  will  be 
conducted.  The  data  gathered  will 
include  their  level  of  awareness  of  the 
Michigan  second  opinion  demonstration 
program,  how  they  learned  of  it.  whether 
they  used  it,  and  whether  they  obtained 
a  second  opinion  elsewhere. 


NSSOP  Patient  Intake  Log:  This  form 
is  used  to  collect  basic  data  on  callers  to 
15  listholders  participating  in  the 
NSSOP.  This  form  also  records  caller 
consent  to  be  contacted  for  a  follow-up 
survey.  This  form  has  already  received 
OMB  clearance.  These  15  listholders 
have  been  using  this  form  (i.e.,  collecting 
data)  since  January  1980. 

NSSOP  Intake  Log  Patient  Follow-up 
Questionnaire:  A  telephone  survey  of 
consenting  callers  to  15  listholders 
participating  in  the  NSSOP  will  be 
conducted.  Data  will  be  obtained  on  the 
patient’s  experience  with  the  NSSOP, 
their  subsequent  second  surgical  opinion 
experience  (if  any),  and  any  treatment 
received  subsequent  to  their  call  to  the 
NSSOP.  A  version  of  this  questionnaire 
has  already  received  OMB  clearance. 

The  notices  below  contain  the 
amended  uses  as  indicated  above. 

Dated:  December  29, 1980. 

Howard  Newman, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0001 

SYSTEM  NAME: 

Medicare  Second  Surgical  Opinion 
Experiments,  HHS/HCFA/ORDS. 

SECURITY  classircation: 

None. 

SYSTEM  LOCATION: 

Blue  Cross  and  Blue  Shield  of  Greater 
Nw  York,  622  Third  Avenue,  New  York, 
N.Y.  10017,  and  3  Park  Avenue,  New 
York,  N.Y.  10016,  and  Blue  Cross  and 
Blue  Shield  of  Michigan,  600  Lafayette 
East,  Detroit,  Mich.  48226;  and  Abt 
Associates,  Inc.,  55  Wheeler  Street, 
Cambridge,  Mass.  02138. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Physicians  who  practice,  and 
Medicare  beneficiaries  who  reside  in  the 
carrier  area  of  Blue  Cross  and  Blue 
Shield  of  greater  New  York  (plus 
Queens)  or  in  Macomb,  Oakland,  or 
Wayne  Counties  for  which  the  Medicare 
carrier  is  Blue  Cross  and  Blue  Shield  of 
Michigan. 

Physicians  who  practice,  and 
Medicaid  recipients  who  reside  in  the 
States  of  Massachusetts  and 
Connecticut  or  Vermont.  Persons 
contacting  National  Second  Siugical 
Opinion  Program  (NSSOP)  listholders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Physicians:  personal  identification 
and  demographic  data  attitudes  toward 
second  opinion  programs,  clinical 
details  and  prognosis  of  patients  who 
have  sought  second  opinions,  estimates 


of  the  use  of  second  opinions  by  their 
patients. 

Beneficiaries:  personal  identification, 
demographic  data,  and  health  status 
information  pertinent  to  advisability  of 
patient  undergoing  elective  surgery, 
surgical  recommendations/discussions, 
treatment  received,  patient  health 
attitudes,  awareness  of  second  opinion 
programs,  satisfaction  with  second 
opinion  programs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  402  of  the  Social  Security 
Amendments  of  1967,  P.L.  90-248,  as 
amended  by  Section  222(b)  of  the  Social 
Security  Amendments  of  1972,  P.L.  92- 
603,  42  U.S.C.  1395b-l, 

PURPOSE(S): 

To  provide  data  necessary  to  operate 
second  opinion  referral  centers  and  to 
determine  the  impact  of  second  opinion 
programs  on  Medicare  costs,  surgery 
rates,  consumer  and  provider  decision¬ 
making  regarding  surgery,  and  quality  of 
care. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Blue  Cross  and  Blue  Shield  of 
greater  New  York  and  Blue  Cross  and 
Blue  Shield  of  Michigein  will  use  the 
data  to:  (a)  operate  referral  centers  to 
help  eligible  Medicare  beneficiaries 
locate  consultants  and  obtains  second/ 
third  opinions,  (b)  collect  information 
necessary  to  conduct  referral  operations 
and  evaluate  the  impact  of  the  program, 
and  (c)  modify  claims  processing 
systems  to  permit  waiver  of  co-payment 
and  deductible  requirements  under  part 
B  of  MedicEure  on  all  second/ third 
surgical  opinion  claims  (i.e..  physician 
and  ancillary  service  costs).  The  Office 
of  Research,  Demonstrations  and 
Statistics  (ORDS),  HCFA,  will  use  the 
information  to  coordinate  all  data 
collection,  reimbursement,  and 
evaluation  activities,  HCFA  will 
contract  via  request  for  proposals  with 
an  independent  third  party  which  will 
use  data  in  the  system  to  evaluate  the 
impact  of  the  second  surgical  opinion 
programs. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individuEil  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  event  of  litigation  where  the 
defendant  is:  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
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Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

Hardcopy  intake  forms,  first  opinion 
physician/ surgeon  reports  and 
consultants’  reports  will  be  stored  in 
locked  metal  Hie  cabinets  in  the  referral 
centers  established  within  the 
contractors’  carrier  offices.  Completed 
data  tapes  created  from  hardcopy  forms 
will  be  stored  in  the  tape  libraries 
maintained  by  the  contractors  for 
storage  of  routine  Medicare  claims  tapes 
and  subject  to  the  same  security 
precautions. 

retrievabiuty: 

Hardcopy  stored  in  referral  centers 
will  be  retrievable  by  beneficiary  name. 
Beneficiary  information  stored  on  tape 
will  be  retrievable  by  beneficiary  name 
and  health  insurance  claim  number; 
provider  information  stored  on  tape  will 
be  retrievable  by  physician  name  and 
provider  number. 

Where  applicable,  the  evaluation 
contractor  will  merge  the  systems 
records  created  by  survey  sampling 
activities  with  systems  records  already 
covered  by  this  systems  notice.  The 
systems  records  created  by  survey 
activity  are  temporary  in  nature,  and 
patient  and  physician  identifiers  will  not 
be  retained. 

safeguards: 

All  records  will  be  retained  in  secure 
storage  areas  accessible  only  to 
authorized  employees  of  Blue  Cross  and 
Blue  Shield  of  Greater  New  York,  Blue 
Cross  and  Blue  Shield  of  Michigan,  and 
the  evaluation  contractor  staff.  All 
employees  having  access  to  records 
have  been  notified  of  criminal  sanctions 
for  unauthorized  disclosure  of 
information  on  individuals.  After  the 
hardcopy  and  tapes  are  validated  and 
analyzed  by  the  evaluation  contractor, 
they  will  be  returned  to  HCFA. 

For  computerized  records,  where 
appropriate,  ADP  systems  security 
procedures  will  be  instituted  with 
reference  to  guidelines  contained  in  the 
Department  ADP  Systems  Manual,  Part 
6,  "ADP  Systems  Security,”  and  the 


National  Bureau  of  Standards  Federal 
Information  Processing  Standards 
Publications  (FIPS  PUB  41  and  FIPS  PUB 
31]  (e.g.,  use  of  password  access].  By 
taking  all  the  aforementioned 
precautions,  HCFA  has  reduced  the  risk 
of  unauthorized  access  to  a  minimum. 

RETENTION  AND  DISPOSAL: 

Hardcopy  data  collection  forms  and 
magnetic  data  tapes  with  identifiers  will 
be  retained  in  secime  storage  areas.  The 
disposal  technique  of  degaussing  will  be 
used  to  strip  magnetic  tape  of  all 
identifying  names  and  numbers  in 
December  1987.  Hardcopy  will  be 
destroyed  at  this  time. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Research, 
Demonstrations  and  Statistics,  Health 
Care  Financing  Administration  Room 
4228,  HHS  Building,  330  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201. 

NOTIFICATION  PROCEDURE: 

Any  physician  or  Medicare 
beneficiary  who  participates  in  this 
demonstration  as  a  provider  or  recipient 
of  service  may  request  his  or  her  data 
record  in  writing.  This  request  should  be 
addressed  to  the  system  manager.  To 
obtain  data  on  physicians,  the  requestor 
should  provide  the  name  and  business 
address  of  the  physician;  to  obtain  data 
on  a  Medicare  beneficiary,  the  requestor 
should  provide  the  beneficiary’s  name 
and  home  address. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
These  access  procedures  are  in 
accordance  with  Department  regulations 
(45  CFR,  section  5b.5(a](2]]. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  at  the 
address  specified  imder  notification 
procedure  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested.  ’These 
procedures  are  in  accordance  with 
Department  Regulations  (45  CFR, 
section  5b.7]. 

RECORD  SOURCE  CATEGORIES: 

Referral  Center  Intake  Forms  are 
completed  by  a  referral  center  analyst 
upon  receiving  a  call  from  a  Medicare 
beneficiary  requesting  a  second  opinion 
under  the  demonstrations.  First  Opinion 
Physician/Surgeon  Report  Forms  are 
completed  by  the  first  opinion  physician 
in  the  Blue  Cross  and  Blue  Shield  of 
Michigan  demonstration  and  by  the  first 
surgeon  in  the  Blue  Cross  and  Blue 
Shield  of  Greater  New  York 
demonstration.  The  consultant’s  report 


is  completed  by  second/third  opinion 
consultants  who  are  participating  in  the 
demonstrations. 

NSSOP  Patient  Intake  Log  to  be 
completed  by  NSSOP  listholders. 
NSSOP  Intake  Log  Patient  Followup 
Questionnaire  to  be  completed  by  the 
evaluation  contractor  through  telephone 
survey.  Telephone  Questionnaire  of 
Medicare  recipients  in  Connecticut  or 
Vermont  to  be  completed  by  the 
evaluation  contractor.  Patient  Interview 
of  Medicare  beneficiaries  in  New  Yoric 
and  Medicaid  recipients  in 
Massachusetts  and  Connecticut  or 
Vermont  to  be  completed  by  the 
evaluation  contractor.  Hiysician  Mail 
Questionnaire  to  be  completed  by  first 
opinion  and  second  opinion  physicians 
of  patients  who  participate  in  the 
Patient  Interviews.  Physician  Mail 
Questionnaire  to  be  completed  by 
surgeons  who  practice  in  Macomb, 
Oakland,  and  Wayne  Counties, 
Michigan.  Patient  telephone  survey  of 
Medicare  beneficiaries  who  reside  in 
Macomb,  Oakland,  and  Wayne 
Counties,  Michigan  to  be  completed  by 
the  evaluation  contractor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACn 

None. 

pit  Doc.  n-17B5  Filed  l-lS-Sl;  S:45  am| 

BRJJNG  CODE  4110-3S-H 


Office  of  Human  Development 
Services 

White  House  Conference  on  Aging; 
Technicai  Committee,  Meeting 

The  White  House  Conference  on 
Aging  Technical  Committee  was 
established  to  provide  scientific  and 
technical  advice  and  recommendations 
to  the  National  Advisory  Committee  of 
the  1981  White  House  Conference  on 
Aging  and  to  the  Executive  Director  of 
the  1981  White  House  Conference  on 
Aging  in  developing  issues  to  be 
considered  and  to  produce  technical 
documents  to  be  used  by  the 
Conference. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  (Pub. 
L.  92-463,  5  U.S.C.  App.  1,  sec.  10. 1976] 
that  the  Technicai  Committee  on 
I%ysical  and  Social  Environment  and 
Quality  of  Life  will  hold  their  next 
meeting  on  Tuesday,  January  27, 1981 
fiT>m  9:00  am  until  5K)0  pm.  'The  meeting 
will  be  held  in  Room  5051  of  HHS-North 
Building,  330  Independence  Avenue, 
S.W.,  Washington,  D.C.  20201. 

The  purpose  of  the  meeting  will  be  to 
review  and  revise  the  draft  final  report. 

Further  information  on  the  Technical 
Committee  meeting  may  be  obtained 
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from  Mr.  Jerome  R.  Waldie,  Executive 
Director,  White  House  Conference  on 
Aging,  Room  4059,  330  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201, 
telephone  (202)  245-1914.  Technical 
Committee  meetings  are  open  for  public 
observation. 

Dated:  January  12, 1981. 

Mamie  Welborae, 

HDS  Committee  Management  Officer. 

[FR  Doc.  81-1742  Piled  1-15-81;  8:45  am] 

BILUNG  CODE  4110-92-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  on 
the  Proposed  Preservation  of  Wildlife 
Habitat  in  an  Area  of  Cape  May 
County,  New  Jersey,  Known  as  South 
Cape  May  Meadows;  Correction 
agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice:  Correction. 

summary:  This  notice  advises  the  public 
of  a  correction  to  the  above  document 
published  in  46  FR  1040,  January  5, 1981. 
The  last  sentence  in  the  Supplemental 
Information  Section  should  read,  ‘The 
estimated  completion  date  for  the  Draft 
EIS  is  April  1981.” 

Howard  N.  Larsen, 

Regional  Director. 

January  7, 1981. 

[FR  Doc.  81-1551  Filed  1-15-81;  8:45  am) 

BILLING  CODE  4310-S5-M 


Bureau  of  Land  Management 

Alabama;  Meeting  of  Southern 
Appaiachian  Regional  Coal  Team 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Meeting  notice. 

summary:  Pursuant  to  the 
responsibilities  set  forth  in  43  CFR  Part 
3400.  the  regional  coal  team  for  the 
Southern  Appalachian  Federal  Coal 
Production  Region,  Alabama  Subregion, 
will  meet  on  February  17, 1981  to 
discuss  the  ranking,  selection  and 
scheduling  process  for  proposed  coal 
lease  sales;  alternative  coal  lease  sale 
schedules;  and  potential  impacts, 
including  proposed  mitigation  measures 
on  tracts  proposed  for  Federal  leasing  in 
the  Southern  Appalachian  Federal  Coal 
Production  Region,  Alabama  Subregion. 
Consultations  with  State  Govemor(s] 
will  also  be  discussed,  along  with  a 
draft  Secretarial  Issue  Document 
containing  recommendations  for  coal 


leasing  in  the  subregion.  These 
recommendations  will  be  forwarded 
from  the  regional  coal  team  chairman, 
through  the  Director,  Bureau  of  Land 
Management,  to  the  Secretary  of  Interior 
for  his  consideration  in  making  a  final 
decision  on  coal  leasing  in  the  Southern 
Appalachian  Federal  Coal  Production 
Region,  Alabama  Subregion.  Public 
attendence  at  the  meeting  is  welcome. 
Additional  time  will  be  provided  at  the 
meeting  for  public  comment  prior  to 
finalization  of  regional  coal  team 
recommendations. 

date:  The  regional  coal  team  will  meet 
from  1:00  p.m.  to  3:00  p.m.  on  Tuesday, 
February  17, 1981. 

ADDRESS:  The  meeting  will  be  held  at 
the  Sheraton  University  Inn,  4810 
Skyland  Boulevard  East,  Tuscaloosa, 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Moore,  Regional  Coal  Team 
Chairman,  Bureau  of  Land  Management 
(160),  18th  and  C  Streets,  N.W., 
Washington,  D.C.  20240,  (202)  343-4636. 

Dated:  January  12, 1981. 

Pieter  J.  VanZanden, 

Acting  Eastern  States  Director,  Bureau  of 
Land  Management. 

(FR  Doc.  81-1649  Filed  1-15-81;  8:45  a.m.] 

BILUNG  CODE  4310-84-M 


Adoption  of  Planning  Criteria,  Jordan, 
North  Rosebud  and  New  Prairie 
Management  Plans 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Adoption  of  plaiming  criteria, 
Jordan,  North  Rosebud  and  New  Prairie 
management  plans.  * 

summary:  Planning  criteria  to  prepare 
public  land  use  decisions  covering 
Baker,  Prairie,  Kinsey,  Jordan  and  North 
Rosebud  planning  units  in  the  Miles  City 
District,  Bureau  of  Land  Management 
have  been  adopted  by  the  District  and 
approved  by  the  Montana  State 
Director.  The  criteria  will  be  used  to 
prepare  the  new  Prairie  and  Jordan- 
North  Rosebud  Management  Framework 
Plans.  Both  plans  are  Transition  Period 
Category  C  Management  Framework 
Plans.  The  criteria  as  well  as  issues  to 
be  addressed  in  the  plan  are  available 
for  public  inspection  at  the  Miles  City 
District  offices  during  normal  business 
hours. 

EFFECTIVE  DATE:  December  12, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  Brubaker,  District  Manager,  Miles 
City  District,  BLM,  P.O.  Box  940,  Miles 
City,  Montana  59301. 

SUPPLEMENTARY  INFORMATION:  In  late 
August,  1980,  a  mailer  for  each  of  the 


planning  areas  explaining  significant 
issues  and  concerns  identified  during 
personal  interviews,  public  meetings, 
etc.,  were  mailed  to  individuals  and 
agency  and  governmental 
representatives.  Of  the  approximately 
3350  copies  mailed  (2500  I^airie  and  850 
Jordan-North  Rosebud),  71  responses 
have  been  received  (2%).  The  majority  of 
responses  concern  wilderness,  coal 
development  and  the  value  of  public 
land  administration.  No  new  issues 
were  identified  but  the  candid  responses 
have  assisted  in  criteria  revision  and 
will  be  considered  in  the  district's 
development  of  alternatives  and  in 
management  decisions.  A  summary  of 
the  comments  received  relating  to 
mailing  of  planning  issues  and  criteria 
for  Jordan-North  Rosebud  and  New 
Prairie  Planning  Areas  follows. 

The  District  received  71  responses 
including  10  from  state,  federal  or  local 
governmental  agencies  which  included 
comments  applicable  to  two  criteria 
maps,  six  were  requests  for  further 
information  with  special  interest 
expressed  in:  (a)  public  land,  (b)  how 
the  planning  area  boundaries  were 
formed,  (c)  cultural  resource  inventories, 
(d)  air  and  water  quality,  loss  of 
wildlife,  environment  and  population 
impact,  (e)  forestry,  and  (f)  social  and 
economic  impacts  of  mineral 
developnient.  Fifteen  responses 
concerned  wilderness  designation  with 
four  favorable  to  wilderness  area 
designation,  eight  opposed  to  wilderness 
designation  and  two  noncommittal.  Two 
proposed  establishmnent  of  a  national 
monument  rather  than  a  wilderness  for 
the  Terry  Badlands.  Five  comments 
related  to  areas  of  potential  coal  or 
other  fuel  energy  development,  including 
KRCRA  boundary  redefinition.  Two 
comments  concerned  access  to  public 
land  arid  favored  the  use  of  maps, 
markers,  signs,  and  development  of 
roads  to  facilitate  general  access  to 
public  land.  Five  comments  expressed 
concern  for  ranching  and  farming  and 
preservation  of  resources  for  food 
production.  Four  comments  expressed 
opposition  to  federal  ownership  or 
control  of  land.  Two  comments  favored 
disposing  or  trading  parcels  of  scattered 
or  isolated  land  to  consolidate  blocks  of 
public  land.  Three  comments  expressed 
opposition  to  any  federal  land  or 
resource  planning.  One  comment 
favored  development  of  corridors  for 
highways,  railroads,  power  lines,  and 
pipelines  to  serve  growth  in  civil 
industry  and  possible  military  defense. 
One  comment  expressed  opposition  to 
construction  of  a  dam  in  northern  Prairie 
County  and  in  favor  of  road 
improvements.  One  comment 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16,  1981  /  Notices 


3993 


emphasized  the  need  for  interagency 
coordination  of  comprehensive  planning. 

These  comments  resulted  from 
mailing  approximately  2,500  copies  of 
the  New  Prairie  Planning  Area  maps  and 
approximately  850  copies  of  the  Jordan- 
North  Rosebud  Planning  Area  maps 
with  return  response  cards  for  each.  The 
mailings  were  distributed  to  all  box 
holders  within  the  planning  areas  and  to 
all  interagency  addresses  and  energy 
companies  who  have  expressed  interest 
in  information  on  these  areas.  A  news 
release  explaining  the  public  response 
and  BLM’s  application  of  the  comments 
will  be  published  in  newspapers  in 
circulation  in  the  planning  area.  The 
major  issues,  problems  and  criteria  for 
the  planning  areas  are  discussed  below. 

Vegetation  Allocation 

Draft  decisions  for  vegetation 
allocation  in  the  New  Prairie  and 
Jordan-North  Rosebud  MFP’s  and 
vegetation  allocation  decisions  from  the 
1979  Redwater  MFP  will  be  analyzed  in 
the  Big  Dry  EIS.  This  EIS  is  scheduled 
for  completion  by  9-30-82. 

Where  negative  surface  owner  views 
(by  location,  acreage  and/or  number  of 
surface  owners]  precludes  development 
of  a  logical  mining  unit,  that  area  will  be 
considered  for  deletion  from  further 
consideration  for  coal  leasing. 

Multiple  use  constraints,  unsuitability 
criteria  and  surface  owner  consultation 
processes  (except  on  PRLA’s)  will  be 
applied  to  coal  within  the  following 
areas:  KRCRA’s — Custer  Creek  and 
Knowlton;  preliminary  KRCRA’s — Ismay 
and  Carlyle;  and  revised  KRCRA’s — 
Lame  Jones  and  Circle  (where  boundary 
revisions  are  made  by  USGS  prior  to  11- 
30-80). 

In  mid-November  of  1980,  the  USGS 
identified  high  and  moderate  coal 
development  potential  for  the  Circle 
KRCRA.  This  KRCRA  boundary  revision 
necessitates  updating  the  surface  owner 
identification,  completed  in  October 
1980,  to  include  the  revised  area.  The 
preliminary  KRCRA’s  for  Ismay  and 
Carlyle  and  a  much  expanded  Lame 
Jones  preliminary  KRCRA  were  received 
from  USGS  on  10-8-80.  Surface  owners 
over  Federal  coal  for  the  KRCRA’s  and 
preliminary  KRCRA’s  have  been 
identified.  Resource  data  for  the 
recently  identified  areas  is  comprised  of 
photo  interpretation  data  except  for 
Federal  surface  where  SVIM  data  is 
available. 

In  the  forthcoming  planning  effort,  the 
Bureau  can:  (IJ^clude  all  identified 
high/moderate  coal  areas  in  the 
planning  area  and  (after  applying  the 
data  which  is  available],  bring  areas 
through  the  MFP  as  acceptable  for 
further  consideration  for  leasing  pending 


further  study;  or  (2]  concentrate  on 
smaller  areas  where  resource  data  is 
available  or  can  possibly  be  acquired  in 
time  to  be  available  for  application.  At 
present,  we  expect  to  have  the 
information  necessary  for  at  least  the 
Meadowlark  PRLA’s  by  February.  1981 
(see  next  paragraph].  It  is  questionable 
if  CRO-CDP  maps,  specific  agricultural 
data,  four  seasons  worth  of  wildlife  data 
or  cultural  resources  data  could  be 
acquired  in  FY 1981  for  the  other  coal 
areas. 

Analysis  of  the  Meadowlark  Farms 
PRLA’s  (M-2732,  M-2733,  M-2734)  will 
be  included  in  the  New  Prairie  MFP.  A 
management  decision  of  whether  to 
include  the  Meadowlark  Farms  PRLA 
coal  in  the  Ft.  Union  (Coal]  EIS  for 
analysis  along  ivith  the  Redwater  MFP 
coal  must  be  made  immediately  as  it 
affects  the  EIS  time  frame  and  the 
wilderness  designation  schedule  (there 
is  a  direct  conflict  with  WSA  684  on  the 
Meadowlark  Farms  PRLA’s]. 

It  should  be  noted  that  coal  decisions 
in  the  1979  Redwater  MFP  are  final 
decisions  and  will  not  be  addressed  in 
the  current  land  use  plan  or  the  Big  Dry 
EIS.  The  Redwater  Coal  including  the 
Fred  Woodson  PRLA  (M10195)  be 
addressed  in  the  Fort  Union  EIS, 
however. 

Wilderness 

In  accordance  with  W.O.  Instruction 
Memo  80-352  Change  1,  Category  C 
Transition  MFP’s  will  identify  and 
analyze  conflicts  between  wilderness 
use  and  other  resource  values  and  uses, 
and  will  be  used  to  recommend  area(s] 
to  Congress  as  suitable  or  unsuitable  for 
wilderness  designation.  That  memo 
states  that  the  Wilderness  EIS  shall  not 
be  combined  with  the  Grazing  EIS. 

Draft  MFP  Range  Management 
decisions  will  focus  on  identification  of 
problem  areas,  using  SVIM  range 
condition  as  the  key  indicator,  and  will 
propose  adjustments/management/ 
treatment/rehabilitation  practices  for 
problem  areas.  For  those  areas  where 
adequate  reservation  for  wildlife  and/or 
watershed  needs  were  not  made  in 
previous  vegetation  allocations,  the 
current  needs  will  be  identified.  Site 
productivity  potential  versus  present 
livestock  allocation  will  serve  as 
guidance  for  management  decisions. 
Present  vegetation  information  will 
continue  to  guide  grazing  management 
in  the  remaining  allotments  imtil 
additional  vegetation  studies  can  be 
completed  for  those  areas.  The  MFP 
decisions  will  document  existing 
allocations  and  any  needed  changes. 
Actual  on-the-ground  changes  in  the 
allocation  of  livestock  forage  will  be 
developed  and  implemented  during 


activity  planning  after  allotment  specific 
studies  are  completed. 

Draft  vegetation  allocation  decisions 
for  wildlife  will  identify  geographic 
areas  of  significant  competition  for 
forage  or  cover  between  wildlife 
(primarily  big  game)  and  other 
vegetation  users  (as  identified  by 
Montana  FG  &  P). 

Draft  vegetation  allocation  decisions 
for  watershed  will  specify  target  cover 
values  and  management  for  all  soils 
series  areas  using  SVIM  data  and  soils 
surveys.  Where  watershed  condition  is 
critically  unstable  and/or  changes  in 
management  are  needed  or  treatment  is 
required  to  facilitate  the  desired 
watershed  condition,  these  needs  will 
be  further  identified. 

Alternatives  for  allocation  of  the 
vegetation  resource  will  be  developed  in 
the  MFP  and  further  analyzed  in  the  Big 
Dry  EIS.  Major  alternatives  will  include: 
(1)  continuation  of  present  grazing 
management  levels,  (2)  alternative 
levels  of  management,  (3)  reduced  levels 
or  adjusted  livestock  use,  (4]  livestock 
forage  maximization,  (5)  elimination  of 
livestock  use  on  public  grazing  lands. 

Final  decisions  (on-going  KffP’s)  and 
possible  modified  final  decisions 
(Redwater  MFP)  for  vegetation 
allocation  will  be  developed  as  a  result 
of  the  EIS.  Hie  wildlife  and  watershed 
management  decisions  reached  in  the 
MFFs  will  be  used  as  background  for 
development  of  alternatives  in  the  EIS. 

Since  approximately  91%  of  the  public 
surface  in  the  New  Prairie  and  Jordan- 
North  Rosebud  planning  areas  is  in  good 
or  excellent  range  condition  and  no 
critical  big  game-livestock  competition 
areas  have  been  identified,  extensive 
adjustments  in  vegetation  allocation  on 
public  surface  lands  in  these  planning 
areas  is  not  anticipated. 

Coal 

In  order  to  analyze  the  public  coal 
resource  concurrently  with  other  public 
resources,  the  Miles  City  District  will 
proceed  with  the  land  use  plaiming, 
unsuitability,  and  surface  owner 
consultation  processes,  applying  all  the 
resource  data  available  to  the  identified 
coal  areas,  preliminary  and  final.  The 
draft  coal  decisions  will  identify  the 
coal  in  the  plaiming  areas  that  is 
acceptable  for  further  consideration  for 
leasing,  acceptable  for  further 
consideration  for  leasing  pending  further 
study,  and  that  which  is  unsuitable. 

FY  1981  AWP  advises  direct  the  Miles 
City  District  to  process  PRLA’s  M-2732, 
M-2733.  M-2734.  and  M-10195.  W.O. 
advises,  via  MSO  (October,  1980)  that 
any  portion  of  the  Meadowlark  PRLA’s 
(the  first  three  above  numbers)  within 
the  Terry  Badlands  WSA  cannot  be 
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offered  for  coal  lease  until  Congress 
determines  whether  the  area  will  be 
wilderness  or  not.  This  direction 
therefore  becomes  one  of  our  Planning 
Criteria. 

If  it  is  desirable  to  lease  coal  in  the 
PRLA’s  in  1983,  wilderness 
consideration  and  environmental 
assessment  of  the  PRLA  coal  (possibly 
in  the  Fort  Union  EIS)  will  have  to  be 
closely  coordinated. 

ACEC’s 

Areas  that  qualify  for  ACEC  status 
will  be  considered  for  ACEC 
management  as  an  MFP  alternative. 

Withdrawal  Review 

In  order  to  coordinate  the  land  use 
plans  and  withdrawal  review  process 
within  the  allowable  time  frame,  the 
MFP  draft  decisions  will  prioritize  the 
identified  withdrawals  (sequentially)  for 
subsequent  review.  (This  prioritization 
will  be  coordinated  with  the  tentative 
review  dates  stated  in  the  District 
Manager’s  memo  of  9-10-80  to  the  State 
Director.)  This  schedule  should  allow 
systematic  review  and  multiple  use 
analysis  of  withdrawals  witUn  the  1991 
completion  date.  However,  pertinent 
BLM  withdrawals  will  be  fully 
addressed  in  the  forthcoming  planning 
effort. 

Planning  Criteria 

Land  use  planning  in  the  New  Prairie 
planning  area  is  both  first  and  second 
generation.  The  Jordan-North  Rosebud 
planning  effort  is  all  first  generation. 

The  Jordan-North  Rosebud  Planning 
effort  is  all  in  1977  (the  initial  pre¬ 
planning  analysis)  and  continuing  to 
date.  Numerous  public  meetings  have 
been  held  and  comments  received. 
Revision  of  the  PPA  was  completed  in  - 
December,  1979.  During  FY 1980  the  pre¬ 
planning  analysis  data  was  re-organized 
to  the  new  format,  i.e..  Project  Situation 
Analysis,  and  Project  Situation  Analysis 
Summary.  Issues  Criteria-Planning 
Criteria  were  developed  and  3350  copies 
were  mailed  to  boxholders  in  the 
planning  areas  and  to  governmental 
agencies  of  ail  levels  for  public  comment 
and  inter-agency  coordination.  The 
responses  received  will  continue  to  be 
used  in  guiding  development  of  the 
planning  documents. 

Quality  Control 

Pre-planning  and  planning  documents 
are  developed  by  a  multidisciplinary 
team  of  resource  specialists  under  the 
direction  of  a  planning  coordinator  and 
in  consultation  with  resource  specialists 
in  the  resource  area  and  with  District 
and  State  Office  specialists  and  with 
their  counterparts  in  other  agencies. 


Technical  review  is  accomplished  by  the 
Division  of  Resources.  Management 
review  is  completed  by  the  Area 
Manager  and  District  Manager. 

The  criteria  for  the  New  Prairie  and 
Jordan-North  Rosebud  planning  areas 
were  prepared  by  an  interdisciplinary 
team  and  were  reveiwed  by  resource 
specialists  in  the  District  Division  of 
Resources  and  in  the  Big  Dry  Resource 
Area,  as  well  as  by  specialists  in  the 
State  Office  Division  of  Resources  and 
Division  of  Plaiming  and  Environment. 
Public  comments  have  been  reviewed 
and  analyzed  and  the  issues  and  criteria 
revised  accordingly. 

Ray  Brubaker, 

District  Manager. 

(FR  Doc.  81-1737  Filed  1-15-81;  8:45  am) 

BiLUNG  CODE  4310-e4-M 


Designation  of  East  Mojave  National 
Scenic  Area 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  designation  of  East 
Mojave  National  Scenic  Area. 

summary:  The  rich  diversity  of 
outstanding  natural,  scenic  and  cultural 
resources  of  this  area  of  the  East  Mojave 
Region  of  the  California  Desert 
Conservation  Area  warrants  it  special 
recognition.  The  area  will  be  managed 
in  accordance  with  the  California  Desert 
Conservation  Area  Plan  approved 
December  18, 1980.  This  designation  as 
the  East  Mojave  National  Scenic  Area 
will  provide  added  emphasis  to  the 
Bureau  of  Land  Management’s  plan  to 
protect  the  area’s  outstanding  natural, 
scenic  and  cultural  resources. 

Pursuant  to  the  authority  in  section 
601  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 

1781),  and  43  CFR  Subpart  2070,  those 
public  lands  administered  by  the  Bureau 
of  Land  Management  and  described  in 
the  California  Desert  Conservation  Area 
Plan  as  the  East  Mojave  National  Scenic 
Area  are  hereby  designated  the  East 
Mojave  National  Scenic  Area. 

EFFECTIVE  DATE:  January  13, 1981. 
ADDRESS:  Any  inquiries  or  suggestions 
should  be  sent  to:  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside,  California  92507. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  C.  Hillier  at  the  above  address  or 
714  787-1462. 

Cecil  D.  Andrus, 

Secretary  of  the  Interior. 

January  13, 1981. 

[FR  Doc.  81-1637  Filed  1-15-81. 8:45  am] 

BILUNG  CODE  4310-«4-M 


Idaho  Fails  District  Grazing  Advisory 
Board,  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  the  Idaho  Falls 
District  Grazing  Advisory  Board  will 
meet  February  21, 1981.  ' 

The  meeting  will  begin  at  9:00  a.m.  in 
the  conference  room  of  the  Bureau  of 
Land  Management  Office,  940  Lincoln 
Road,  Idaho  Falls,  Idaho,  83401.  ’The 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to 
the  Board  between  9:00  and  9:30  a.m.  or 
file  written  statements  for  the  Board’s 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the  Idaho 
Falls  BLM  District  Manager  at  the  above 
address  by  February  6, 1981.  Depending 
on  the  number  of  persons  wishing  to 
make  oral  statements,  a  per  person  time 
limit  may  be  established. 

The  agenda  for  the  meeting  will 
include: 

1.  Update  on  status  of  projects 
discussed  at  the  last  meeting. 

2.  Discussion  on  Advisory  Board 
projects  and  expenditxire  of  Advisory 
Board  funds. 

3.  Use  of  Range  Betterment  funds. 

4.  Election  of  officers. 

5.  Allotment  Management  Plans  in  the 
Little  Lost  River  and  Birch  Creek 
Valley’s. 

6.  Arrangements  for  the  next  meeting. 

Summary  minutes  of  the  Board 

meeting  will  be  kept  in  the  District 
Office  and  be  available  for  public 
inspection  and  reproduction,  (during 
regular  business  hours)  within  30  days 
following  the  meeting. 

Dated:  January  9, 1981. 

O’dell  A.  Frandsen, 

District  Manager. 

[FR  Doc.  81-1628  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  4310-84-M 


[W-70796  and  W-70865] 

Trailblazer  Pipeline  Project,  Wyoming; 
Applications 

Notice  is  hereby  given  that  pursuant 
to  Sec.  28  of  the  Mineral  Leasing  Act  of 
1920,  as  amended  (30  U.S.C.  185)  the 
Overthrust  Pipeline  Company  and 
Colorado  Interstate  Gas  Company  have 
filed  right-of-way  applications  (W-70796 
and  W-70865,  respectively)  to  construct, 
operate,  maintain,  repair,  replace  and 
remove  two  segments  of  a  36"  O.D.  * 
buried  pipeline  for  the  purpose  of 
transporting  natural  gas  fiipm  the 
overthrust  belt  in  southwestern 
Wyoming  to  facilities  located  in 
Beatrice,  Nebraska.  The  proposed 
pipeline  will  affect  the  following 
described  public  lands: 
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W-70796  Overtlmist  Pipeline  Company 
(Segment  I) 

Sixth  Principal  Meridian,  Wyoming 
Sweetwater  County 
T.  18  N.,  R.  106  W.. 

Secs.  8, 16,  22  and  24. 

T.  18  N.,  R.  107  W., 

Sec.  4. 

T.  19  N.,  R.  107  W., 

Sec.  32. 

T.  18  N.,  R.  108  W.. 

Secs.  2, 10, 16  and  18. 

T.  18  N.,  R.  109  W., 

Secs.  14  and  18. 

T.  18  N..  R.  110  W., 

Secs.  14,  20  and  22. 

T.  18  N.,  R.  Ill  W., 

Secs.  18,  20,  22  and  24. 

Sweetwater  and  Uinta  Counties 
T.  18  N.,  R.  112  W., 

Secs.  14,  20,  22  and  30. 

Uinta  County 
T.  17  N.,  R.  113  W., 

T.  W*N.,  R.  113  W., 

Secs.  32  and  34. 

T.  18  N.,  R.  114  W., 

Secs.  32,  34  and  36. 

T.  17  N.,  R.  115  W., 

Secs.  2, 4  and  6. 

T.  18  N.,  R.  115  W., 

Sec.  36. 

T.  17  N.,  R.  116  W.. 

Secs.  2, 4  and  6. 

T.  17  N.,  R.  117  W., 

Secs.  2, 8, 10  and  18. 

T.  17  N.,  R.  118  W., 

Secs.  12  and  14. 

T.  17  N.,  R.  119  W., 

Secs.  22  and  24. 

W-70865  Colorado  Interstate  Gas  Company 
(Segment  II) 

Sixth  Principal  Meridian,  Wyoming 
Albany  County 
T.  13  N.,  R.  71 W.. 

T.  m'n!  R.  71  W.. 

Sec.  32. 

T.  14  N.,  R.  72  W., 

Sec.  30. 

T.  17  N.,  R.  77  W.. 

Sec.  12. 

T.18N.,  R.77W., 

Sec.  34. 

Carbon  County 
T.  21  N..  R.  81 W.. 

Secs.  18,  20, 22  and  26. 

T.  21 N.,  R.  82  W.. 

Secs.  14, 16  and  18. 

T.  21  N.,  R.  83  W., 

Secs.  14  and  30. 

T.  21  N.,  R.  84  W., 

Secs.  25,  26,  32  and  34. 

T.  21  N.,  R.  85  W., 

Secs.  32,  34  and  36. 

T.21N.,  R.86W., 

Secs.  32  and  34. 

T.  21  N.,  R.  87  W., 

Secs.  26  and  30. 

T.  21  N..  R.  88  W., 

Secs.  20, 26  and  28. 


T.  21 N.,  R.  89  W., 

Secs.  24, 26,  32  and  34. 

Sweetwater  Coimty 
T.  21  N.,  R.  90  W., 

Secs.  32, 34  and  36. 

T.  20N..  R. 

Secs.  4  and  6. 

T.  20  N.,  R.  92  W.. 

Secs.  2,  8, 10, 12  and  18. 

T.  20  N.,  R.  93  W., 

Secs.  14  and  18. 

T.  2O4N.,  R.  94  W., 

Secs.  24,  26,  28  and  32. 

T.  19  N.,  R.  95  W.. 

T.  R.  95  W., 

Secs.  34  and  36. 

T.  19  N.,  R.  96  W., 

Secs.  8  and  10. 

T.  19  N.,  R.  97  W.. 

Secs.  8, 10  and  12. 

T.  19  N.,  R.  98  W., 

Secs.  8, 10  and  12. 

T.  19  N.,  R.  99  W.. 

Secs.  2, 4  and  12. 

T.20N.,  R.99W., 

Sec.  32. 

T.  19  N.,  R.  100  W., 

Sec.  2. 

T.  20  N.,  R.  100  W., 

Secs.  30,  32,  34  and  36. 

T.  20  N..  R.  101  W., 

Secs.  14, 18  and  24. 

T.  20  N.,  R.  102  W., 

Secs.  14,  20  and  30. 

T.  19  N.,  R.  103  W.. 

Secs.  4  and  6. 

T.  20  N..  R.  103  W.. 

Secs.  26  and  34. 

T.18N.,  R.104W., 

Secs.  4  and  6. 

T.  19  N.,  R.  104  W., 

Secs.  2, 10, 22  and  28. 

T.18N..  R.  105  W.. 

Secs.  12  and  18. 

T.18N.,R.106W,. 

Sec.  24. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be 
proceeding  with  consideration  of 
whether  the  applications,  affecting 
approximately  108  miles  of  public  lands 
within  the  State  of  Wyoming,  should  be 
approved;  and,  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  express 
their  views  concerning  these 
applications  should  do  so  promptly. 
Comments  submitted  shoudd  include 
your,  name  and  address,  as  well  as  a 
reference  to  the  serial  numbers  assigned 
the  applications;  €uid  should  be  sent  to 
the  Wyoming  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1828,  2515 
Warren  Avenue,  Cheyenne,  Wyoming 
82001. 

Harold  G.  Stinchcomb, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  81-1561  Filed  1-15-81;  8:45  am) 

BILUNO  CODE  4310-S4-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative:  The 
Commission  of  Intent  to  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Date:  January  12, 1981. 

The  following  Notices  were  filed  in 
accordance  with  section  10526  (a)(5]  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultiual 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  ^ange.  The  name  and 
address  of  the  agricultural  cooperative, 
the  location  of  the  records,  and  the 
name  and  address  of  the  person  to 
whom  inquiries  and  correspondence 
should  be  addressed,  are  published  here 
for  interested  persons.  Submission  of 
information  that  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission’s  Office  of 
Consumer  Protection,  Washington,  D.C. 
20423.  The  Notices  are  in  a  central  file, 
and  can  be  examined  at  the  Office  of  the 
Secretary.  Interstate  Commerce 
Commission,  Washington,  D.C. 

Complete  Legal  Name  of  Cooperative 
Association  Or  Federation  Of  Cooperative 
Associations:  (1)  Agriland  Trucking 
Cooperative  Association,  Inc., 

Principal  Mailing  Address  (Street  No.,  City. 
State,  and  Zip  Code):  2700  Esquire  Drive. 
Boise,  Idaho  83704 

Where  are  the  Records  Of  Your  Motor 
Transportation  Maintained  (Street  No., 
City,  State  and  Zip  Code):  2700  Esquire 
Drive,  Boise,  ID  83704 
Person  To  Whom  Inquiries  And 
Corespondence  Should  Be  Addressed 
(Name  and  Mailing  Addresi-):  R.  H. 
Redmond,  2700  Esquire  Drive,  Boise,  ID 
83704 

Complete  Legal  Name  of  Cooperative 
Association  Or  Federation  Of  Cooperative 
Associations:  (2)  Dairymen,  Inc. 

Principal  Mailing  Address  (Street  No.,  City. 
State,  and  Zip  Code):  10140  Linn  Station 
Road,  Louisville,  KY  40223 
Where  Are  Records  Of  Your  Motor 
Transportation  Maintained  (Street  No., 
City,  State  and  Zip  Code):  P.O.  Box  18118, 
Louisville,  KY  40218 
Person  To  Whom  Inquiries  And 
Correspondence  Shoudl  Be  Addressed 
(Name  and  Mailing  Address):  Mr.  Beverly 
Williams,  10140  Liim  Station  Road, 
Louisville,  KY  40223 
Complete  Legal  Name  Of  Cooperative 
Association  Or  Federation  Of  Cooperative 
Associations:  (3)  Mid- Western  Farm  Lines, 
Inc. 
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Principal  Mailing  Address  (Street  No.,  City, 
State,  and  Zip  Code):  2169  E.  Blaine, 
Springfield,  MO  65803 
Where  Are  Records  Of  Your  Motor 
Transportation  Maintained  (Street  No., 

City,  State  and  Zip  Code]:  2169  E.  Blaine, 
Springfield,  MO  65803 
Person  To  Whom  Inquiries  And 
Correspondence  Should  Be  Addressed 
(Name  and  Mailing  Address]:  Bruce 
McCurry — 910  Plaza  Towers,  Springheld, 
MO  65804 

Complete  Legal  Name  Of  Cooperative 
Association  Or  Federation  Of  Cooperative 
Associations:  (4]  Tennessee  Farmers 
Cooperative 

Principal  Mailing  Address  (Steet  No.,  City, 
State,  and  Zip  Code]:  P.O.  Box  157, 
LaVergne,  Tennessee  37086 
Where  Are  Records  Of  Your  Motor 
Transportation  Maintained  (Street  No., 

City,  State  and  Zip  Code]:  P.O.  Box  157, 
LaVergne,  Teimessee  37086 
Person  To  Whom  Inquiries  And 
Correspondence  Should  Be  Addressed 
(Name  and  Mailing  Address]:  Joe  L.  Wright, 
P.O.  Box  157,  LaVergne,  Tennessee  37086 
Complete  Legal  Name  Of  Cooperative 
Association  Or  Federation  Of  Cooperative 
Associations:  (5]  Wilcox  Marketing,  Inc. 
Principal  Mailing  Address  (Street  No.,  City, 
State,  and  Zip  Code]:  12551  E.  Telegraph 
Road,  Santa  Fe  Springs,  CA  90670 
Where  Are  Records  Of  Your  Motor 
Transportation  Maintained  (Steet  No.,  City, 
State  and  Zip  Code]:  12551  E.  Telegraph 
Road,  Santa  Fe  Springs,  CA  90670 
Person  To  Whom  Inquiries  And 
Correspondence  Should  Be  Adressed 
(Name  and  Mailing  Address]:  Lindsey  C. 
Dutton,  Route  1  Box  280  A,  Springfield, 
Tennessee 

Agatha  L  Mergenovich, 

Secretary. 

(FR  Doc.  81-1570  Filed  1-15-Bl:  8:45  am) 

BILUNG  CODE  7035-01-M 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U,S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  to  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U,S.C, 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Atlantic  Richfield 
Company,  515  South  Flower  Street,  Los 
Angeles,  California  90071. 

2.  Wholly  owned  subsidiaries  of 
Atlantic  Richfield  Company,  the 
principal  offices  of  all  of  which  are 
located  at  515  So.  Flower  Street,  Los 
Angeles,  California  90071: 

ABE  Beverage,  Inc. 

(100%  by  Prestige  Stations,  Inc.) 

ADPI  Enterprises,  Inc. 

(100%  by  Arco  Durethene  Plastic,  Inc.) 
Airtron,  Inc. 

(100%  by  ARCO  Energy  Conservation  Inc.) 
Allweather,  Inc. 

(100%  by  Airtron,  Inc.) 


AMCOR-Chem,  Inc. 

Anaconda  Overseas  Services  Inc. 

The  Anaconda  Company  (a] 

Anaconda  Valve  Company 
Archem  Company 
Arco  Argentina  Inc. 

(100%  by  Sinclair  International  Oil 
Company] 

Arco  Asia  Inc. 

Arco  Australia  Coal  Pty.  Ltd. 

Arco  Australia  Limited 
Arco  Bangladesh  Inc. 

Arco  Brazil  Inc.  ' 

Arco  British  Limited 
(100%  by  Sinclair  International  Oil 
Company] 

Arco  Caribbean  Inc. 

Arco  Centennial  Corp. 

Arco  Chennelview,  Inc. 

Arco  Chemical  Corporation 
Arco  Chemical  Enterprises,  Inc. 

Arco  Chemical  (Europe]  Inc. 

Arco  Chemical  International  Company 
Arco  Trading,  Inc. 

Arco  Chile  LNG  Inc. 

Arco  Coal  Corporation 
Arco  Colombia  Oil  Corporation 
(100%  by  Sinclair  International  Oil 
Company] 

Arco  Commimications  Inc. 

Arco  Credit  Corporation 
Arco  Crude  Trading  Inc. 

Arco  Dubai  Inc. 

Arco  Durethene  Plastics  Inc. 

(100%  by  ARCO  Polymers,  Inc.] 

Arco  East  Africa  Inc. 

Arco  Ecuador  Corporation 
Arco  Egypt  Inc. 

Arco  El  Salvador  Inc. 

Arco  Energy  Conservation,  Inc. 

Arco  Energy  Transportation,  Inc. 

Arco  Environmental,  Inc. 

Arco  Exploration,  Inc. 

Arco  Far  East  Exploration  Inc. 

Arco  Far  East  Ltd. 

Arco  Greenland  Inc. 

Arco  Guatemala  Inc. 

Arco  Ilocos  Inc. 

Arco  Inc. 

Arco  Independence,  Inc. 

Arco  International  Oil  and  Gas  Corporation 
Arco  International  Petroleum,  Inc. 

Arco  International  Services  Inc. 

Arco  Iran,  Inc. 

Arco  Italy  Inc. 

Arco  Latin  America  Inc. 

Arco  Liberia  Inc. 

Arco  Lyondell,  Inc. 

Arco  Malaysia  Inc. 

Arco  Marine,  Inc. 

Arco  Medical  International  Ltd. 

(100%  by  Arco  Medical  Products  Company] 
Arco  Medical  Products  Company 
Arco  Medical  Products  (Japan]  Ltd. 

(100%  by  Arco  Medical  Products  Company] 
Arco  Mindoro  Inc. 

Arco  Montana,  Inc. 

Arco  Morocco  Inc. 

Arco  Netherlands,  Inc. 

Arco  New  Mexico,  Inc. 

Arco  Nicaragua  Corporation 
Arco  Norge  A/S 
Arco  Norway  Inc. 

Arco  Norway  Systems  Inc. 

Arco  Nuclear  Company 
Arco  Ofishore  Inc. 


Arco  Oil  and  Gas  Corporation 
Arco  Oil  Limited 
Arco  Oil  Producing,  Inc. 

Arco  Oil  Refining  Company 
Arco  Pakistan,  Inc. 

Arco  Performance  Chemicals  Company,  Inc. 
Arco  Performance  Chemicals  (PTE]  Ltd. 

(100%  by  Arco  Performance  Chemicals 
Company,  Inc.] 

Arco  Peru  Corporation 
Arco  Petroleum  Company 
Arco  Philippines  Inc. 

Arco  Pipe  Line  Company 
Arco  Polymers  (Canada]  Limited 
(100%  by  ARCO  Polymers,  Inc.] 

Arco  Polymers  Chemical  Corporation 
.  (100%  by  ARCO  Polymers,  Inc,] 

Arco  Polymers,  Inc. 

Arco  Polymers  International,  Inc. 

(100%  by  ARCO  Polymers,  Inc.] 

Arco  Princeton  Corp. 

Arco  Publications  Inc. 

Arco  (QLD]  Coal  Pty.  Limited 
Arco  Queensland  Mining  Limited 
Arco  Raffinerie  GmbH 
Arco  Sebree,  Inc. 

Arco  Seed  Co.,  Inc. 

Arco  Solar,  Inc. 

Arco  Solar  International,  Inc. 

Arco  Solar  Saudi  Arabia,  Inc. 

Arco  Somalia  Incorporated 
Arco  South  Africa  Corporation 
Arco  Spain  Inc. 

Arco  Tankers,  Inc. 

Arco  Technology,  Inc. 

Arco  Thailand  Inc. 

Arco  Transportation  Corporation 
Arco  Turkey  Inc. 

Arco  Venezuela  Inc. 

Arco  Ventures  Group,  Inc. 

Arco  West  Africa  Inc. 

Arcoal,  Inc. 

Arcobrasil  Florestal  Ltda. 

(100%  by  Companhia  Atlantic  de  Petroleo] 
Arcobrasil  Participacoes  e  Investimentos 
Ltda. 

ARCOtravel  Club,  Inc. 

ARDEV  Company,  Inc. 

Arlan  Corporation 
Arpet  Petroleum  Limited 
Arphos,  Inc. 

Arprox  Corporation 
The  Atlantic  Refining  Company 
Atlantic  Refining  Company  of  Cuba 
Atlantic  Richfield  Argentina  Inc. 

Atlantic  Richfield  Bali  North  Inc. 

Atlantic  Richfield  Foimdation  of  California 
Atlantic  Richfield  France,  Inc. 

Atlantic  Richfield  Hanford  Company 
Atlantic  Richfield  Indiana,  Inc. 

Atlantic  Richfield  Indonesia  Coal  Inc. 
Atlantic  Richfield  Indonesia  Inc. 

(100%  by  Sinclair  International  Oil 
Company] 

Atlantic  Richfield  International  Finance 
Corporation 

Atlantic  Richfield  Investment  Company 
Atlantic  Richfield  Kentucky  Corporation 
Atlantic  Richfield  Medical  Products  (Ireland] 
Limited 

Atlantic  Richfield  Oil  Limited 
Atreco,  Inc. 

Atreco  Investment  Company 
Beaver  Creek  Coal  Company 
Benson-Goss  Fuels,  Inc. 

(100%  by  Buckley  &  Scott  Co.] 
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Bercon  Packaging,  Inc. 

Bogen,  Inc. 

(100%  by  Airtron,  Inc.) 

Bohn  Lake  Inc. 

Bolivian  Atlantic  Corporation 
Bolivian  Petroleum  Corporation 
(100%  by  Sinclair  International  Oil 
Company] 

Border  Pipe  Line  Company 
Brandywine  Oil  Company 
(100%  by  Major  Petroleum  Company) 
George  Y.  Brubaker,  Inc. 

(100%  by  Major  Petroleum  Company] 
Buckley  &  Scott  Co. 

Buckley  &  Scott,  Whetton,  Inc. 

(100%  by  Buckley  &  Scott  Co.) 

Candel  International  Limited 
Candelaria  Exploration  Corporation 
Casitas  Pipeline  Company 
CASOUN,  S.A. 

(100%  by  Anaconda  Valve  Company) 

Cello  Bag  Co.,  Inc. 

(100%  by  ARCO  Durethene  Plastics,  Inc.) 
Chapin,  Kieley  &  Howe,  Inc. 

(100%  by  Buckley  &  Scott  Co.) 

Cheviot  Hills  Pipeline  Company 
Cimarron  Properties,  Inc. 

Columbia  Shale  Oil,  Inc. 

Companhia  Atlantic  de  Petroleo 
(100%  by  Arcobrasil  Participacoes  e 
Investimentos  Ltda.) 

Compania  Petrolera  Carco 
Cuyama  Pipeline  Company 
Delta  Housing  Inc. 

Eastem-Narragansett  Oil  Company 
(100%  by  Buckley  &  Scott  Co.) 

Empresa  Carioca  de  Produtos  Quimicos  S.A. 
(100%  by  Arcobrasil  Participacoes  e 
Investimentos  Ltda.) 

Energy  Utilization  Systems  Inc. 

(100%  by  Northrup  Incorporated]  - 
Fahnestock,  Inc. 

(100%  by  Airtron,  Inc.) 

Fip,  S.A.  de  C.  V. 

(100%  by  Arilan,  S.A.  de  C.  V.) 

Four  Comers  Pipe  Line  Company 
Gardner  Oil  Company,  Inc. 

(100%  by  Buckley  &  Scott  Co.) 

Gieske  Sheet  Metal  Co.  Missouri 
(100%  by  Airtron) 

Greater  Pacihc  Limited 
Griffith-Consumers  Company 
Hondo  Coal  Company 
Hondo  Oil  &  Gas  Company 
Hope  Land  Corporation 
Housing  Services,  Inc. 

Industrial  de  Valvulas,  S.A.  de  C.  V.) 

(100%  by  Arilan,  S.A.  de  C.  V.) 

Inmobiliaria  Inval,  S.A.  de  C.  V.) 

(100%  by  Industrial  de  Valvulas,  S.A.  de  C. 
V.) 

Integrated  Solar  International 
Sales,  Inc. 

Joaquin  Ranch  Company 
Jimction  Projects  Inc. 

Kershen  Triticale  Company  Delaware 
Kryoflo,  Inc. 

(100%  by  The  Walworth  Company) 
Kuparuk  Kpeline  Company 
Lambom  Land  Company 
Libyan  American  Oil  Company 
Libyan  Atlantic  Company 
Los  Palacios  Exploration  Corporation 
Major  Petroleum  Company 
Marlin  Delaware  Corporation 
Megol  Corporation 


Mesa  Pipeline  Company 
Dick  Mills  Air  Conditioning,  Inc. 

Wm.  Mills  Fuel  Co.,  Inc. 

(100%  by  Major  Petroleiun  Company) 
Minute  Man  Oil  Sales.  Inc. 

(100%  by  Buckley  &  Scott  Co.) 

N.  T.  Development,  Inc. 

Newtown  Square  Properties  Inc. 

Nickel  Airtron,  Inc. 

(100%  by  Airtron) 

Northrup  Energy  Corporation 
(100%  by  Northrup,  Incorporated] 

Northrup  Incorporated 
(100%  by  Arco  Energy  Conservation,  Inc.) 
NUMEC  Instruments  &  Controls  Corporation 
(100%  by  ARCO  Medical  Products 
Company) 

Observer  International  Inc. 

Observer  Offers  Limited 
(100%  by  The  Observer,  Limited) 

The  Observer,  Limited 
(100%  by  Observer  International  Inc.) 
Oxirane  Chemical  Company  (a  partnership] 
(50%  by  Arprox  Corporation  &  50%  Megol 
Corporation) 

Oxirane  Chemical  Company  (Channelview) 

(a  partnership] 

(50%  by  Megol  Corporation  &  50%  by  Arco 
Princeton) 

Oxirance  Chemie  (Nederland)  (a  partnership) 
(99%  by  Willet  limited  &  1%  by  ACC] 
Oxirane  Corporation 
Oxirane  Europe  Inc. 

(100%  by  Oxirance  International] 

Oxirane  Europe  Incorporated 
(100%  by  Oxirane  International) 

Oxirane  ^port  Sales  Company 
(100%  by  Oxirane  Chemical  Company] 
Oxirane  Funding  Company  (a  partnership) 
(50%  by  ARCO  &  50%  by  Megol  Princeton 
Corp.) 

Oxirane  Industries  (a  partnership) 

(65%  by  Oxirane  Chemical  Company 
(Channelview)  and  35%  by  Ai^o 
Polymers  Chemical  Corporation) 

Oxirane  International  (a  partnership] 

(50%  by  Arco  Princeton  Corporation  &  50% 
by  Megol  Corporation) 

Oxirane  Overseas  Corporation 
(100%  by  Oxirane  Chemical  Company 
(Channelview)) 

Oxirane  Technology  (Japan)  Company  (a 
partnership] 

(50%  by  ARCO  &  50%  by  Arco  Princeton 
Corp.) 

Paciffc  Marine  Oil  Company 
Palomar  Land  Company 
Panamericana  de  Valvulas,  S.A.  de  C.  V. 

(100%  by  Arilan,  S.A.  de  C.  V.) 

Pan  American  Petroleum  Company  of 
California 

R.  N.  Parsons  &  Son,  Inc. 

Patroon  Fuels,  Inc. 

Philadelphia  Tankers,  Inc. 

Prestige  Stations,  Inc. 

William  C.  Pullen,  Inc. 

(100%  by  Major  Petroleum  Company) 
Quality  Energy  Systems,  Inc. 

(100%  by  Northmp  Incorporated) 

Quiggin  &  Son,  Inc. 

(100%  by  by  Airtron) 

E.  J.  Read  &  ^ns,  Inc. 

(100%  by  Griffith-Consumers  Company) 
Reno  Junction  Development,  Inc. 

Richffeld  Athabasca  Petroleum  Company 
Richffeld  Iranian  Offshore  Petroleum 
Company 


Richffeld  Oil  Corporation 
Richffeld  U.  K.  Petroleum,  Limited 
Rio  Grande  Gasoline  Company 
Rocket  Oil  Company 
Rodas  Exploration  Corporation 
Rossoe,  Inc. 

Russell  Coal  &  Oil  Company,  Inc. 

(100%  by  Buckley  &  Sratt  Co.) 

S.  R.  Participacoes  Ltda. 

Santa  Cruz  Exploration  Corporation 
Schultz,  Doyle  &  Stoddard,  Inc. 

(100%  by  Buckley  &  Scott  Co.) 

Sherman  Equipment  Corporation 
Silva  Exploration  Corporation 
Sinclair  Deutschland  Erdol  Gesellschaft 
(100%  by  Sinclair  International  Oil 
Company) 

Sinclair  International  Oil  Company 
Sinclair  Netherlands  Qil  Company 
(100%  by  Sinclair  International  Oil 
Company) 

Sinclair  Transportation  Company  Limited 
Sinclair  (U.K.)  Oil  Company  Limited 
(100%  by  SIOC) 

Staples-Savard,  bic. 

(100%  by  Buckley  &  Scott  Co.) 

Sthigray  Tanker  Corporation 
Tanker  Transport,  Inc. 

Tankers  Leasing-Corporation 
Thunder  Basin  Coal  Company 
Tooele  Valley  Railway  Company 
Truflame  of  Carrollton,  Inc. 

The  Wat  Tyler  Co.,  Inc. 

(100%  by  Buckley  &  Scott  Co.) 

Venezuelan  Atlantic  Refining  Company 
H.  K.  Wallace,  Inc. 

(100%  by  Airtron,  Inc.) 

Walworth  Company 
(100%  by  Arilan,  SA.  de  C.  V.) 

West  Elk  coal  Company,  Ina 
Willet  Limited 

Wisconsin  Centrifugal,  Incorporated 
Wright  Oil  Co.,  Inc. 

(100%  by  Buckley  &  Scott  Co.) 

3.  Wholly  owned  subsidiaries  of  the 
Anaconda  Company.  The  address  of  the 
Anaconda  Company  principal  office  is 
555 17th  Street,  Denver,  Colorado  80202: 

Almeg  Extrusion  Company 
Anacobre  Inc. 

(100%  by  Industrias  Nacobre,  SA.  de  C  V.) 
Anacom  Co. 

Anaconda  Aluminum  Company 
Anaconda  Arizona,  Inc. 

Anaconda  Australia  Inc. 

Anaconda  Bauxite,  SA. 

(100%  by  Anaconda  Shannon  Company) 
Anaconda  B.V. 

Anaconda  Canada  Exploration  Ltd. 
Anaconda  Chile,  Inc. 

The  Anaconda  Company 
Anaconda  Holland  B.V. 

Anaconda  International  Corporation 
Anaconda-Iran,  Inc. 

(100%  by  Anaconda  International 
Corporation) 

Anaconda  Ireland  Company 
(100%  by  Anaconda  Aluminum  Company) 
Anaconda  Jamaica  Ina 
(100%  by  Anaconda  International 
Corporation) 

Anaconda  Properties  Company 
Anaconda  Shannon  Company 
Andes  del  Peru 
Arcomex,  SA.  de  C  V. 
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(100%  by  Grupo  Condumex,  S.A.) 

Arelex,  S.A.  de  C.  V. 

(100%  by  Grupo  Condumex,  S.A.) 

The  British  American  Metals  Company, 
Limited 

Butte,  Anaconda  &  Pacific  Railway  Company 
Centroamericana  de  Cobre,  S.A. 

(100%  by  Industrias  Nacobre,  S.A.  de  C.V.) 
Cobre  de  Hercules,  S.A. 

Communication  Specialties,  Inc. 

Compania  Minera  Don  Ricardo  S.A.  de  C.  V. 
(100%  by  Compania  Minera  de  Cananea, 
S.A.) 

Compania  Minera  Penacobre,  S.A. 

(100%  by  Compania  Minera  de  Cananea, 
S.A.) 

Conductores  Guadalajara,  S.A.) 

(100%  by  Grupo  Condumex,  S.A.) 
Condumex,  S.A. 

(100%  by  Grupo  Condumex,  S.A.) 

Condutel,  S.A.  de  C.  V. 

(100%  by  Grupo  Condumex,  S.A.) 

Cranston  Properties,  Inc. 

Dexter  de  Mexico,  S.A. 

(100%  by  Industrias  Nacobre,  S.A.  de  C.  V.) 
Empaquetadora  de  Desperdicios,  S.A. 

(100%  by  Industrias  Nacobre,  S.A.  de  C.V.) 
Estrategia  en  Mercadotecnia,  S.A. 

(100%  by  Industrias  Nacobre,  S.A.  de  C.V.) 
Face,  S.A.  de  C.V. 

(100%  by  Grupo  Condumex,  S.A.) 

Indael,  S.A.  de  C.V. 

(100%  by  Grupo  Condumex,  S.A.) 

Intelmex,  S.A. 

(100%  by  Grupo  Condumex,  S.A.) 
Lingobronce,  S.A. 

(100%  by  Industrias  Nacobre,  S.A.  de  C.V.) 
Lugatom,  S.A. 

(100%  by  Promociones  Industriales 
Mexicanas,  S.A.) 

Macopel,  S.A.  de  C.V. 

(100%  by  Grupo  Condiunex,  S.A.) 

Manguera  Flex,  S.A.  de  C.V. 

(100%  by  Industrias  Nacobre,  S.A.  de  C.V.) 
Nacional  de  Cobre,  S.A. 

(100%  by  Industrias  Nacobre,  S.A.  de  C.V.) 
Raritan  Terminal  and  Transportation 
Company 

Salmat,  S.A.  de  C.V. 

(100%  by  Grupo  Condumex,  S.A.) 

Santa  Maria  Development  Company,  S.A. 
Servicios  Condumex,  S.A.  de  C.V. 

(100%  by  Grupo  Condumex,  S.A.) 

Servicios  Industriales  Nacobre,  S.A. 

(100%  by  Industrias  Nacobre,  S.A.  de  C.V.) 
Tenemex,  S.A. 

(100%  by  Grupo  Condumex,  S.A.) 

Topaz  Beryllium  Company 

1.  Parent  corporation:  Baskin-Robbins 
Ice  Cream  Company,  31  Baskin-Robbins 
Place,  P.O.  Box  1200,  Glendale, 
California  91209. 

2.  Subsidiaries:  Baskin-Robbins,  Inc., 
31  Baskin-Robbins  Place,  P.O.  Box  1200, 
Glendale,  California  91209,  with 
manufacturing  facilities  at: 

Baskin-Robbins.  Inc.,  1119  S.  Victory  Blvd., 
Burbank,  CA  91502 

Baskin-Robbins,  Inc.,  425  Main  Street  North, 
Southbury,  CT  06488 

Baskin-Robbins,  Inc.,  1918  Texas  Avenue, 
Bryan,  TX  77801 

Baskin-Robbins,  Inc.,  1017  Locust  Street, 
Owensboro,  KY  42301 


Flavor  Forces,  Inc.,  1001  S.  Victory  Blvd., 
Burbank,  CA  91502 

1.  Parent  corporation  and  address  of 
principal  office:  Carolina  Enterprises, 
Inc.,  Tarboro,  NC. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
State(s)  of  incorporation: 

Empire  of  Carolina,  Inc.,  41  Madison  Ave., 
New  York,  NY  10010 

Marx  Toys  Ltd.,  P.O.  Box  2121,  Rocky  Mount, 
NC  27801 

1.  Parent  corporation:  CMC,  Inc.,  501 
25th  Avenue  North,  Nashville, 

Tennessee  37202. 

2.  Wholly-owned  subsidiaries:  (a) 
Cumberland  Freight  Line,  Inc.,  501  25th 
Avenue  North,  Nashville,  Tennessee 
37202. 

1.  Parent  corporation  and  address  of 
principal  office:  General  Mills.  Inc.,  P.O. 
Box  1113,  Minneapolis,  MN  55440. 

2.  Wholly-owned  subsidiaries  and 
addresses  of  their  respective  principal 
offices: 

a.  Casa  Gallardo,  Inc.,  11715  Administrative 

Drive,  St.  Louis,  MO  63141 

b.  CPG  Products  Corp.,  P.O.  Box  1113, 

Minneapolis,  MN  55440. 

c.  Eddie  Bauer,  Inc.,  15010  Northeast  36th 

Street,  Redmond,  WA  98052 

d.  Fashion  Flair,  Inc.,  498  Seventh  Avenue, 

New  York.  NY  10018 

e.  Foot-Joy,  144  Field  Street,  Brockton,  MA 

02403 

f.  General  Mills  Apparel  Corporation,  34th 

Floor,  Rockefeller  Center,  630  5th 
Avenue,  New  York,  NY 

g.  General  Mills  Products  Corp.,  P.O.  Box 

1113,  Minneapolis,  MN  55440. 

h.  General  Mills  Restaurant  Group,  Inc.,  P.O. 

Box  1431,  Orlando.  FL  32802 

i.  Good  Mark  Foods,  Inc.,  P.O.  Box  18300, 

Raleigh.  NC  27619 

j.  H.  E.  Harris  &  Company,  Inc.,  645  Summer 

Street,  Boston,  MA  02210 

k.  LeeWards  Creative  Crafts,  Inc.,  1200  St. 

Charles  Road,  Elgin,  IL  60120 

l.  Lord  Jeff  Knitting  Co.,  Inc.,  10  Maple  Street, 

Norwood,  NJ  07648 

m.  Louise's  Home  Style  Ravioli  Company,  370 

Commercial  Street,  Malden,  MA  02148 

n.  Pioneer  Products,  Inc.,  808  Southwest  12th 

Street,  P.O.  Box  279,  Ocalo,  FL  32670 

o.  Saluto  Foods  Product  Corp.,  P.O.  Box  967, 

Benton  Harbor,  MI  49022 

p.  Ship’n  Shore  Products  Corp.,  Bridgewater- 

at-Aston,  Aston,  PA  19014 

q.  The  Talbots,  Inc.,  175  Beal  Street, 

Hingham,  MA  02043 

r.  E.  H.  'Thompson  Company,  P.O.  Box  1005, 

Jackson,  FL  32201 

s.  Trans  World  Seafood,  Inc.,  600  Third 

Avenue,  14th  Floor,  New  York  NY  10016 

t.  Wallpapers  Inc.,  P.O.  Box  5016,  Hayward, 

CA  94540 

u.  Wallpapers  To  Go,  Inc.,  P.O.  Box  5016, 

Hayward,  CA  94540 

V.  York  Steak  House  Systems,  Inc.,  P.O.  Box 
27975,  Columbus.  OH  43227 
w.  General  Mills  Canada,  Ltd.,  1330  Martin 
Grove  Road,  Rexdale,  Ontario,  Canada 
MOW  4X4 


3.  Divisions  of  parent  corporation  and 
addresses  of  their  principal  offices: 

a.  David  Crystal  Division,  498  Seventh 

Avenue,  New  York,  NY  10018 

b.  Dunbar,  601  Fulton  Street,  Berne,  IN  46711 

c.  The  Donruss  Division,  975  Kansas  Street, 

P.O.  Box  2038,  Memphis,  TN  38106 

d.  The  Gorton  Division,  327  Main  Street,  P.O. 

Box  361,  Gloucester,  MA  01930 

e.  Kittinger,  1893  Elmwood  Avenue,  Buffalo, 

NY  14207 

f.  O-Cel-O,  305  Sawyer  Avenue,  Tonawanda, 

NY  14150 

g.  Pennsylvania  House,  137  North  Tenth 

Street,  Lewisburg,  PA  17837 

h.  Ship'n  Shore  Products  Corp.,  Bridgewater- 

at-Aston,  Aston,  PA  19014 

4,  Divisions  of  wholly-owned 
subsidiaries  and  addresses  of  their 
principal  offices: 

a.  Fundimensions  Division  of  CPG  Products 

Corp.,  2650—23  Mile  Road,  Mt.  Clemens, 
MI  48043 

b.  Jessie  Jones  Division  of  GoodMark  Foods, 

Inc.,  P.O.  Box  18300,  Raleigh,  NC  27619 

c.  Kenner  Products  Division  of  CPG  Products 

Corp.,  1014  Vine  Street,  Cincinnati,  OH 
45202 

d.  Lark  Luggage  Division  of  CPG  Products 

Corp.,  350  Fifth  Avenue,  New  York,  NY 
10001 

e.  Monet  Division  of  General  Mills  Products 

Corp.,  P.O.  Box  376,  Murray  Hill  Station, 
New  York,  NY  10016 

f.  Parker  Brothers  Division  of  CPG  Products 

Corp.,  P.O,  Box  1000,  Beverly,  MA  01915 

g.  Red  Lobster  Inns  of  America,  a  Division  of 

General  Mills  Restaurant  Group,  Inc., 

P.O.  Box  13330,  Orlando.  FL  32809 

h.  R  &  R  Stamp  Division  of  H.  E.  Harris  &  Co., 

Inc.,  645  Summer  Street,  Boston,  MA 
02210 

i.  Slim  Jim  Division  of  GoodMark  Foods,  Inc., 

P.O.  Box  18300,  Raleigh,  NC  27619 

j.  Tom's  Distribution,  Inc.,  CPG  Products 

Corp.,  P.O.  Box  60,  Columbus,  GA  31902 

k.  Tom's  Foods  Division  of  CPG  Products 

Corp.,  P.O.  Box  60,  Columbus,  GA  31902 

l.  Yoplait,  USA  of  General  Mills  ftoducts 

Corp,  P.O.  Box  9329,  Minneapolis,  MN 
55440 

m.  Yoplait  USA  Division  of  General  Mills 

Products  Corp.,  P.O.  Box  9329, 
Minneapolis,  MN  55440 

o.  Blue  Water  Seafoods  Division  of  General 

Mills,  Canada,  Ltd.,  1640  Crescent, 
Lachine,  Montreal,  Quebec,  Canada  H8T 
2N1 

p.  Eddie  Bauer  Division  of  General  Mills 

Canada,  Ltd.,  1020  Lawrence  Avenue 
West,  Toronto,  Ontario,  Canada  MCA 
1C3 

q.  Impressions  Division  of  General  Mills 

Canada,  Ltd.,  7883  Keele  Street,  Concord, 
Ontario,  L4K 1B7  Canada 

r.  Lancia-Bravo  Foods  Division  of  General 

Mills  Canada,  Ltd.,  58A  Hook  Avenue, 
Toronto,  Ontario  M6P 1T5  Canada 

s.  Parker  Brothers  Division  of  General  Mills 

Canada,  Ltd.,  P.O.  Box  600,  7883  Keele 
Street,  Concord,  Ontario  L4K 1B7 
Canada. 

1.  Parent  Corporation:  Mattel 
Incorporated,  5150  Rosecrans  Ave., 
Hawthorne,  California  90250. 
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2.  Subsidiary(s)  to  participate  in  the 
operation; 

(A)  Standard  Plastic  Products,  Inc.,  450  Oak 
Tree  Avenue,  South  IHainfield,  New 
Jersey  07060 

(B)  Ringling  Bros. — Bamum  &  Bailey,  Circus 

World  Inc.,  Oriando,  Florida  32801 

(C)  Ringling  Bros. — Bamum  &  Bailey, 
Combined  Shows,  Inc.,  3201  New  Mexico 
Ave.,  N.W.,  Washington,  D.C.  20016 

(D)  H  &  H  nasties  Company  Inc.,  7701 E 
Compton  Blvd.,  Paramount,  California 
90723 

(E)  A  &  A  Die  Casting  Co.,  12901  South 

Western,  Gardena,  California  90249 

(F)  Mattel  Plastics  Purchasing,  7617  E 

Compton  Blvd.,  Paramount,  California 
90723 

(G)  Monogram  Models,  Inc.,  8601  Waukengen 
Road,  Morton  Grove,  Illinois  60053 

1.  Parent  corporation  and  address  of 
principal  office:  Memphis  Compress  & 
Storage  Co.,  Inc.,  2350  Florida  Street, 
Memphis,  IN  38109. 

2.  Wholly-owned  subsidiaries  which 
all  participate  in  the  operations,  and  the 
address  of  their  respective  principal 
office: 

a.  Wilson  Compress  &  Storage  Co.,  Inc.,  2350 

Florida  Street,  Memphis,  TN  38109 

b.  Shelby  Delivery  Service,  Inc.,  2350  Florida 

Street  Memphis,  TN  38109 

c.  Chickasaw  Warehouse  Company,  Inc.,  2350 

Florida  Street  Memphis,  IN  38109 

d.  Alexander  International,  Inc.,  2350  Florida 

Street  Memphis,  TN  38109 

1.  Parent  Corporation:  Morton  Shoe 
Companies,  Inc. 

2.  Wholly-Owned  subsidiaries: 

Morton’s  Shoe  Stores,  Inc 
Laconia  Shoe  Company,  Ina 
Hampshire  Manufacturing  Corporation 
Paris  Shoe  Company,  Inc. 

1.  Parent  Corporation  and  address: 
Southern  Railway  Company,  920  15th 
Street  N.W..  Washington,  D.C.  20005 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  intercorporate  hauling 
operations  are: 

The  Alabama  Great  Southern  Railroad 
Company  ^ 

Central  Of  G^rgia  Railroad  Company  - 
The  Cincinnati,  New  Orleans  and  Texas 
Pacihe  Railway  Company 
Georgia  Southern  and  Florida  Railway 
Company 

Norfolk  ^uthem  Railroad  Company 
Atlantic  and  East  Carolina  Railway  Company 
Birmingham  Tenninal  Company 
Camp  Lejeune  Railraod  Company 
Chattanooga  Station  Company 
The  Georgia  Northern  Railway  Company 
Interstate  Railroad  Company 
Live  Oak,  Perry  and  South  Georgia  Railroad 
Company 

Louisiana  Sourthem  Railway  Company 
New  Orleans  Tetmiiul  Company 
St  Johns  River  Terminal  Company 
Teimessee,  Alabama  &  Georgia  Railroad 
Company 

Termessee  Rtdlway  Company 


Airforce  Pipeline,  Inc. 

Arrowood-Southem  Company 
Arrowood-Southem  Executive  Park,  Ina 
The  Atlanta  and  Chariotte  Air  Line  Railway 
Company 

Atlanta  Terminal  Company 
Blue  Ridge  Railway  Company 
Charlotte-Southern  Corporation 
Chattanooga  Tenninal  Railroad  Company 
Citico  Realty  Company 
Danville  and  Western  Railroad  Company 
Durham  and  South  Carolina  Railroad 
Company 

Elberton  Southern  Railroad  Company 
The  Georgia  Midland  Railroad  Company 
Lenoir  Car  Worics 
Macon  Tenninal  Company 
Memphis  and  Charleston  Railway  Company 
Hie  National  Investment  Company 
Norfolk  Southern  Industrial  Development 
Corp. 

Ocean  Steamship  Company  of  Savarmah 
Southern  Rail  Terminals,  Inc. 

Southern  Rail  Terminals  of  Alabama,  Inc. 
Southern  Rail  Terminals  Of  North  Carolina, 
Ina 

Southern  Railway-Carolina  Division 
Southern  Region  Coal  Transport,  Ina 
Southern  Region  Distribution  Services,  Inc. 
Southern  Region  Industrial  Realty,  Ina 
Southern  Region  Investment  Company 
Southern  Region  Materials  Supply,  Ina 
Southern  Region  Motor  Transport,  Ina 
Terminal  Properties,  Inc. 

Virginia  and  Southwestern  Railway  Company 

1.  Parent  corporation  and  address  of 
principal  office:  Trinity  Bag  &  Paper  Co., 
Inc.,  529  5th  Avenue,  New  York,  NY 
10017. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

Terminal  Paper  Bag  Co.,  Ina,  P.O.  Box  47, 
Yulee,  FL  32097 

Trinity  Midwest  Corporation,  P.O.  Box  301, 
Plainfield,  IL  60544 

Agadu  L.  Mogewovich, 

Secretary. 

(FR  Doc  81-1574  Filed  1-15-81;  8:45  am] 

BHJJNG  CODE  7USS-01-M 


Motor  Carriors;  Pennanent  Authority 
DacMona;  Dadaion-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  Rule  247  of  the  Conunission’s 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  m  the 
Federal  Register  on  Jdy  3, 1980,  at  45  FR 
45539.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fiL  willing,  and  able  to 
provide  the  transportation  service  and 
to  comply  with  the  appropriate  statutes 


and  Commission  regulations.  A  copy  of 
any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings  '' 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.s.,  unresolved  common 
control,  fitness,  water  emrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act  Each 
applicant  is  fit  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission’s  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
interest  in  the  form  of  verified 
statements  filed  on  or  before  March  2, 
1981  (or.  if  the  application  later  becomes 
unopposed)  appropriate  authorizing 
documents  wffi  be  issued  to  applicants 
with  regulated  operations  (except  those 
with  didy  noted  problems)  and  will 
remain  in  fuU  effect  only  as  long  as  the 
applicant  maintains  appropriate 
complirmce.  The  unopposed  applicatioru 
involving  new  entrants  will  be  subject  to 
the  issuance  of  an  effective  notice 
setting  forth  the  compliance 
requirements  which  must  be  satisfied 
before  the  authority  will  be  issued.  Once 
this  compliance  is  met  the  authority  will 
be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — ^AU  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  ate  those 
where  service  is  for  a  named  shipper  “under 
contract". 
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Volume  No.  OPl-002 

Decided:  January  6, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 

MC  153330F,  Filed  December  29, 1980. 
Applicant:  JERRY  E.  BIRELEY  d.b.a. 

J.E.B.  DRAYAGE,  2715  Palm  Ave., 
Livermore,  CA  94550.  Representative: 
Arden  Riess,  P.O.  Box  6067,  319  E. 

Charter  Way,  Stockton,  CA  95206. 
Transporting  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  mimitions], 
between  points  in  the  U.S. 

MC  153331F,  filed  December  29, 1980. 
Applicant:  SURFACE  FREIGHT 
CORPORATION,  151  Harvard  Ave., 
Stamford,  CT  06902.  Representative: 
Leonard  A.  Jaskiewicz,  1730  M  St.,  N.W., 
Suite  501,  Wash^ton,  DC  20036. 
Transporting  shipments  weighing  100 
pounds  or  less  if  transported  in  a  motor 
vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S. 

MC  153361F,  filed  December  17, 1980. 
Applicant:  ACORN  TRAFFIC 
CONSULTANTS.  INC.,  P.O.  Box  161, 
Brentwood,  TN  37027.  Representative: 
Henry  E.  Seaton,  929  Pennsylvania  Bldg., 
425  13th  St.,  N.W.,  Washington,  DC 
20004.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S. 

Volume  No.  OPl-006 
Decided:  January  8, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 

MC  147311  (Sub-4F],  filed  December 

18. 1980.  Applicant:  T  &  S 
TRANSPORTATION.  INC.,  7420  Ranco 
Rd.,  P.O.  Box  9729,  Richmond,  VA  23228*. 
Representative:  William  P.  Jackson,  Jr., 
3426  N.  Washington  Blvd.,  P.O.  Box 
1240,  Arlington,  VA  22210.  Transporting 
general  commodities,  between  Cheviot, 
Bridgetown,  and  Miamitown,  OH,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

Note. — ^The  purpose  of  this  application  is  to 
substitute  motor  carrier  for  abandoned  rail 
carrier  service. 

MC  147880  (Sub*lF),  filed  December 

22. 1980.  Applicant:  AQUA-TERRA 
ORGANIC  FARMS.  INC.,  257  Oak  St.. 
San  Francisco.  CA  94102. 
Representative:  Ronald  C.  Chauvel,  100 
Pine  St.,  Suite  2550,  San  Francisco,  CA 
94111.  Transporting,  for  or  on  behalf  of 
the  United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions], 
between  points  in  the  U.S. 


Volume  No.  OP4-194 

Decided:  January  12, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 
(Member  Liberman  not  participating.) 

MC  60066  (Sub-24F],  filed  December 

24, 1980.  Applicant:  BEE  LINE  MOTOR 
FREIGHT,  INC.,  1804  Paul  St.,  Omaha, 
NE  68102.  Representative:  Donald  L. 
Stem,  Suite  610,  7171  Mercy  Rd.,  Omaha, 
NE  68106.  Transporting  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  poimds, 
between  points  in  the  U.S. 

Agatha  L.  Metgenovich, 

Secretary. 

(FR  Doc.  81-1673  FUed  l-lS-Sl;  8:45  am] 

BILUNO  CODE  703S-01-M 


Motor  Carrier  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3. 1980,  are  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  Rule  247  was  published  in  the 
Federal  Register  of  July  3, 1980,  at  45  FR 
45539.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  A  copy  of  any 
application,  together  with  applicant’s 
supporting  evidence,  can  be  obtained 
fit)m  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems'  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fiL  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission’s  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 


In  the  absence  of  legally  sufficient 
interest  in  the  form  of  verified 
statements  filed  on  or  before  March  2, 
1981  (or,  if  the  application  later  becomes 
unopposed]  appropriate  authorizing 
documents  will  be  issued  to  applicants 
with  regulated  operations  (except  those 
with  didy  noted  problems)  and  will 
remain  in  full  effect  only  as  long  as  the 
applicant  maintains  appropriate 
compliance.  The  unopposed  applications 
involving  new  entrants  will  be  subject  to 
the  issuance  of  an  effective  notice 
setting  forth  the  compliance 
requirements  which  must  be  satisfied 
before  the  authority  will  be  issued.  Once 
this  compliance  is  met,  the  authority  will 
be  issued. 

On  or  before  March  17, 1981,  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract". 

Volume  No.  OPl-4103 

Decided:  January  6, 1981. 

By  the  Commission,  Review  Board  No.  1, 
Members  Carleton,  Joyce  and  Jones. 

MC  117730  (Sub-83F),  filed  December 

11, 1980.  Applicant:  KOUBENEC 
MOTOR  SERVICE,  INC.,' Route  No.  7. 
Huntley,  IL  60142.  Representative: 
Stephen  H.  Loeb,  Suite  2027,  33  North 
LaSalle  St.,  Chicago,  IL  60602. 
Transporting  genera/  commodities 
(except  classes  A  and  B  explosives  and 
household  goods  as  defined  by  the 
Commission),  between  points  in  the 
U.S.,  under  continuing  contract(8]  with 
American  Cyanamid  Company  of 
Wayne,  NJ. 

MC  140231  (Sub-llF),  filed  October  16, 
1980.  Applicant:  LUMBER 
DISTRIBUTORS,  INC.,  Building  149 
Marsh  Street,  Southside,  Port  Newark, 
NJ  07114.  Representative:  Morton  E. 

Kiel,  Suite  1832,  2  World  Trade  Center, 
New  York,  NY  10048.  Transporting  (1) 
construction  materials,  equipment  and 
supplies,  (2)  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  commodities  in  (1)  above, 
(3)  lumber  and  wood  products  as 
described  in  Item  24  of  the  Standard 
Transportation  Tariff  Code,  (4)  metals, 
(5)  minerals,  and  (6)  commodities  which 
because  of  size  or  weight,  require  the 
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use  of  special  equipment,  between 
points  in  ME,  VT,  NH,  MA,  RI,  CT,  NY, 
NJ.  PA.  DE.  MD.  DC.  VA.  NC,  WV  and 
OH. 

MC 148751  (Sub-9F)  (Republication), 
filed  November  6, 19W,  previously 
noticed  in  the  Federal  Register  issue  of 
December  2, 1980.  Applicant:  LINCOLN 
FREIGHT  LINES.  INC..  P.O.  Box  427, 
Lapel,  IN  46051.  Representative:  Norman 
R.  Garvin,  1301  Merchemts  Plaza,  East 
Tower.  Indianapolis,  IN  46204. 
Transporting  (1)  paper  and  paper 
articles,  and  (2)  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  the  commodities  in 
(1)  above  (except  commodities  in  bulk], 
between  points  in  IL  and  MO,  on  the  one 
hand,  and,  on  the  other,  points  in  IN,  KY, 
MI.  MO,  and  OH. 

Note. — ^The  purpose  of  this  republication  is 
to  add  points  in  IL  as  a  portion  of  the  base 
territorial  description. 

MC  152171  (Sub-2F),  filed  December 

22, 1980.  Applicant:  C  &  L  TRUCKING, 
INC.,  P.O.  Box  409,  Judsonia,  AR  72081. 
Representative:  Timothy  C.  Miller.  Suite 
301, 1307  DoUey  Madison  Blvd.,  McLean, 
VA  22101.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  and  household  goods  as 
defined  by  the  Commission),  between 
points  in  the  U.S.,  under  continuing 
contract(s]  with  American  Cyanamid 
Company  of  Wayne,  NJ. 

Volume  No.  OPl-001 

Decided:  January  7, 1981. 

By  the  Conunission,  Review  Board  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 

MC  200  (Sub-517F),  filed  December  16, 
1980.  Applicant:  RISS  INTERNATIONAL 
CORPORATION.  P.O.  Box  100,  215  W. 
Pershing  Rd.,  Kansas  City,  MO  64141. 
Representative:  H.  Lynn  Davis  (same 
address  as  applicant).  Transporting 
lumber  and  lumber  products,  between 
St.  Joseph,  MO.  €md  Ilion,  NY. 

MC  200  (Sub-520F),  filed  December  22. 
1980.  Applicant:  RISS  INTERNATIONAL 
CORPORATION.  P.O.  Box  100, 215  W. 
Pershing  Rd.,  Kansas  City,  MO  64141. 
Representative:  H.  Lynn  Davis  (same 
address  as  applicant).  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods 
as  defined  by  the  Commission],  between 
points  in  Hudson  County,  NJ,  on  the  one 
hand,  and,  on  the  other,  points  in 
Milwaukee  County,  WI. 

MC  7840  (Sub-37F),  filed  December  16, 
1980.  Applicant:  ST.  LAWRENCE 
FREIGHTWAYS,  INC.,  650  Cooper  St.. 
Watertown,  NY  13601.  Representative: 

E.  Stephen  Heisley,  805  McLachen  Bank 
Bldg.,  666  Eleventh  St.,  NW, 

Washington,  DC  20001.  Transporting  (1) 
paper,  paper  products,  phetics,  plastic 


articles,  soap,  and  soap  dispensers,  and 
(2)  materials,  equipment,  and  supplies 
used  in  the  manufacture  and  distribution 
of  the  commodities  in  (1)  above, 
between  points  in  the  U.S.,  restricted  to 
traffic  originating  at  or  destined  to  the 
facilities  of  Crown  Zellerbach 
Corporation. 

MC  9291  (Sub-18F],  filed  December  15. 
1980.  Applicant:  CARROL  BALL 
TRANSPORT,  INC.,  P.O.  Box  53, 
Centerville,  KS  66014.  Representative: 
Clyde  N.  Christey,  Kansas  Credit  Union 
Bldg.,  1010  Tyler.  Suite  llOL,  Topeka,  KS 
66612.  Transporting  ge/iera/ 
commodities  (except  classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission],  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Hoover  Universal. 
Incorporated,  of  Georgetown,  KY. 

MC  19201  (Sub-141F),  filed  December 

16, 1980.  Applicant:  PHWSYLVANIA 
TRUCK  LINE,  INC.,  49th  and  Parkside 
Ave.,  Philadelphia,  PA  19131. 
Representative:  James  V.  Fleming  IB 
(same  address  as  applicant). 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods  as  defined  by  the 
Commission),  between  points  in  CT,  DE, 
IL,  IN.  KY.  MD.  MA.  MI.  MO,  NJ,  NY, 

OH.  PA,  RI.  VA.  WV.  and  DC.  restricted 
to  traffic  having  a  prior  or  subsequent 
movement  by  rail  or  water. 

MC  22301  (Sub-30F),  filed  December 

16. 1980.  Applicant:  SIOUX 
TRANSPORTATION  CO..  INC.,  1230 
Steuben  St.,  P.O.  Box  3088,  Sioux  City. 
lA  51102.  Representative:  Michael  J. 
Ogbom,  P.O.  Box  82028,  Lincoln,  NE 
68501.  Transporting  rubber  and  rubber 
products,  between  Lincoln,  NE,  and  Sun 
Prairie,  WI. 

MC  29910  (Sub-314F),  filed  December 

22. 1980.  Applicant:  ABF  FREIGHT 
SYSTEM.  INC.,  301  South  Eleventh  St. 
Fort  Smidi,  AR  72901.  Representative: 
Joseph  K.  Rever  (same  address  as 
applicant].  Transporting  chemicals  and 
related  products,  between  Houston,  TX, 
on  the  one  hand,  and,  on  the  other, 
points  in  CT.  IL,  IN,  lA.  KY.  MA.  MI. 

MO,  NJ.  NY.  OH.  PA.  RI.  and  WI. 

MC  44801  (Sub-19F),  filed  December 

11. 1980.  Applicant:  DICK  HARRIS  & 
SON  TRUCKING  CO.,  INC.,  P.O.  Box 
10277,  Lynchburg,  VA  24506. 
Representative:  Eugene  M.  Malkin.  Suite 
1832,  2  World  Trade  Center,  New  York, 
NY  10048.  Transporting  (1)  malt 
beverages  and  wine  (except  in  bulk), 
and  (2)  materials  and  supplies  used  in 
the  distribution  of  the  commodities  in  (1) 
above  between  points  in  VA,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
the  U.S.  in  and  east  of  WI.  m  KY.  TN. 
and  MS. 


MC  60430  (Sub-31F).  filed  December  9. 
1980.  Applicant:  FRIEDMAN’S 
EXPRESS.  INC.,  P.O.  Box  480,  Wilkes- 
Barre,  PA  18703.  Representative: 

Maxwell  A.  Howell,  1100  Investment 
Bldg.,  1511 K  St,  N.W.,  Washington.  DC 
20005.  Over  regular  routes,  transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  as 
defined  by  the  Commission,  and 
commodities  in  bulk),  (1)  between 
Newark,  NJ,  and  Stroudsburg.  PA.  from 
Newark  over  US  Hwy  22  to  jimction  NJ 
Hwy  31,  then  over  NJ  Hwy  31  to  junction 
US  Hwy  202,  then  over  US  Hwy  202  to 
junction  PA  Hwy  611,  then  over  PA  Hwy 
611  to  Stroudsburg,  PA,  and  return  over 
the  s€une  route,  (2)  between  New  Hope, 
PA,  fuid  Riegelsville,  NJ,  from  New  Hope 
over  PA  Hwy  32  to  Riegelsville.  PA  then 
across  the  Delaware  River  to 
Riegelsville,  NJ,  and  return  over  the 
same  route,  serving  the  off-route  points 
on  Stockton  and  K^ord,  NJ.  and  points 
in  Bucks  County,  PA.  and  (3)  between 
Philadelphia  and  Doylestown,  PA.  over 
US  Hwy  611,  serving  all  intermediate 
points  in  (l)-(3)  above. 

Note. — ^Applicant  intends  to  tack  the  above 
requested  authority  with  its  existing  regular- 
route  operations. 

MC  78400  (Sub-98F).  filed  December 

19. 1980.  Applicant:  BEAUFORT 
TRANSFER  CO.  a  corporation,  P.O.  Box 
151,  Gerald,  MO  63037.  Representative: 
Ernest  A.  Brooks  Q,  1301  Ambassador 
Bldg.,  St  Louis,  MO  63101.  Transporting 
(1)  vinyl,  and  (2)  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  printed  vinyl 
between  Union,  MO,  on  the  one  hand, 
and,  on  the  other,  points  in  PA.  NM,  LA, 
FL,  VA,  and  CA. 

MC  114211  (Sub-488F).  filed  December 

16. 1980.  Applicant  WARREN 
TRANSPORT,  INC.,  P.O.  Box  42a 
Waterloo,  lA  50704.  Representative: 
Adelor  J.  Warren  (same  address  as 
applicant).  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  Polk 
County,  lA,  on  the  one  hand.  and.  on  the 
other,  points  in  the  U.S. 

MC  114211  (Sub-491F),  filed  December 
la  1980.  Applicant  WARREN 
TRANSPORT,  INC.  P.O.  Box  420, 
Waterloo,  lA  50704.  Representative: 
Adelor  J.  Warren  (same  address  as 
applicant).  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
agricultural  equipment  and  industrial 
equipment  defers  and  manufactuers 
(except  commodities  in  bulk),  between 
Armstrong,  lA,  on  the  one  hand,  and  on 
the  other,  points  in  the  U.S. 

MC  119741  (Sub-288F],  filed  December 

15. 1980.  Applicant  GREEN  FIELD 
TRANSPORT  CO..  INC.  1515  Third 
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Ave.,  NW.,  P.O.  Box  1235,  Fort  Dodge, 

LA  50501.  Representative:  D.  L.  Robson 
(same  address  as  applicant}. 
Transporting  mobile  home  interior 
furnishings,  from  Grand  Prairie,  TX, 

L*ine  Bluff,  AR,  and  Memphis,  TN,  to 
Newton,  KS. 

MC  129600  (Sub-37F),  filed  December 

15. 1980.  Applicant:  POLAR 
TRANSPORT,  INC.,  176  King  St., 
Hanover,  MA  02339.  Representative: 
Alton  C.  Gardner  (same  address  as 
applicant).  Transporting  (1)  foodstuffs, 

(2)  meats,  meat  products,  and  meat 
byproducts,  and  articles  distributed  by 
meat-packing  houses  (except 
foodstuffs),  and  (3)  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  the  commodities  in 
(1)  and  (2)  above,  between  points  in  the 
U.S.,  under  continuing  contract(8)  with 
Swift  Independent  Packing  Company,  of 
Chicago,  IL. 

MC  129600  (Sub-39F),  filed  December 

23. 1980.  Applicant:  POLAR 
TRANSPORT,  INC.,  176  King  Street, 
Hanover,  MA  02339.  Representative: 
Alton  C.  Gardner,  176  King  Street, 
Hanover,  MA  02339.  Transporting 
general  commodities  (except  household 
goods  as  defined  by  the  Commission 
and  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuting  contract(s)  with  Ascott 
Associates  Co.,  of  Malden.  MA. 

MC  134551  (Sub-22F),  filed  December 

30. 1980.  Applicant:  LANTER 
REFRIGERATED  DISTRIBUTING  CO., 
No.  3  Caine  Dr.,  Madison,  IL  62060. 
Representative:  Ernest  A.  Brooks  II,  1301 
Ambassador  Bldg.,  St.  Louis,  MO  63101. 
Transporting  pharmaceuticals,  and  such 
commodities  as  are  dealt  in  chain  food, 
grocery,  and  discount  stores,  between 
points  in  AR,  lA,  IL,  IN,  KS,  KY,  LA,  MI, 
MO,  MS,  NE,  OH,  OK,  TN,  TX.  and  WI. 

MC  135410  (Sub-116F),  filed  December 

15. 1980.  Applicant:  COlfilTNEY  J. 
.MUNSON,  d.b.a.  MUNSON  TRUCKING, 
North  6th  Street  Road,  Monmouth,  IL 
61462.  Representative:  Daniel  O.  Hands, 
Suite  200,  205  W.  Touhy  Ave.,  Park 
Ridge,  IL  60068.  Transporting  (1)  meat 
and  packing-house  products,  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture  und  distribution  of 
meat  (except  commodities  in  bulk), 
between  points  in  Des  Moines  and  Lee 
Counties,  lA,  on  the  one  hand,  and,  on 
the  other,  points  in  IL,  IN,  MN,  MO,  NE, 
and  WI. 

MC  135861  (Sub-91F),  filed  December 

29. 1980.  Applicant:  LISA  MOTOR 
LINES,  INC.,  P.O.  Box  4550,  Fort  Worth, 
TX  76106.  Representative:  Billy  R.  Reid, 
1721  Carl  St.,  Fort  Worth,  TX  76103. 
Transporting  sugar,  between  points  in 
the  U.S.,  under  continuing  contract(s) 


with  Godchaux-Henderson  Sugar  Co., 
Inc.,  of  Reserve,  LA. 

MC  142900  (Sub-3F),  filed  December 

24. 1980.  Applicant:  ED  MARKS 
TRUCKING,  INC.,  1305  West  Idaho  St., 
Kalispell,  MT  59901.  Representative: 
Edward  L.  Marks  (same  address  as 
applicant).  Transporting  lumber,  lumber 
products,  and  wood  products,  from 
points  in  MT  to  points  in  UT. 

MC  146580  (Sub-5F),  filed  December 

22. 1980.  Applicant:  FREIGHT 
SYSTEMS,  INC.,  2300  James  Street, 

Suite  lE,  Bellingham,  WA  98225. 
Representative:  Alan  P.  Sherbrooke, 

30th  Floor,  The  Bank  of  California 
Center,  Seattle,  WA  98164.  Transporting 
health  and  personal  care  products, 
between  points  in  the  U.S.,  under 
continuing  contract(8)  with 
Northwestern  Drug  Co.,  of  Auburn,  WA. 

MC  147770  (Sub-3F),  filed  December 

16. 1980.  Applicant:  WEST  AMERICAN 
TRANSPORT,  INC.,  1260  Wes't  North 
Temple,  Salt  Lake  City,  UT  84116. 
Representative:  Mark  K.  Boyle,  10 
Broadway  Bldg.,  Suite  400,  Salt  Lake 
City,  UT  84101.  Transporting  (1)  farm 
products,  metal  products,  and 
machinery,  and  (2)  parts  and  supplies, 
for  the  commodities  in  (1)  above, 
between  points  in  the  U.S. 

MC  149500  (Sub-lF),  filed  December 

15. 1980.  Applicant:  INTERMODAL 
SERVICES,  INC.,  11650  Courthouse 
Blvd.,  Inver  Grove  Heights,  MN  55075. 
Representative:  Samule  Rubenstein,  P.O. 
Box  5,  Minneapolis,  MN  55440. 
Transporting  agricultural  baler  twine, 
from  Albert  Lea,  MN,  to  points  in  the 
U.S. 

MC  150211  (Sub-lOF),  filed  December 

22. 1980.  Applicant:  ASAP  EXPRESS, 
INC.,  P.O.  Box  3250,  Jackson,  TN  38301. 
Representative:  Jerry  Ross  (same 
address  as  applicant).  Transporting 
General  commodities  (except  classes  A 
and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
Commodities  in  bulk,  and  those 
requiring  special  equipment),  between 
points  in  Chester  County,  TN,  on  the  one 
hand,  and,  on  the  other,  points  in  IN. 

MC  150231  (Sub-6F),  filed  December 

29. 1980.  Applicant:  MAVERICK 
TRANSPORTATION,  INC.,  1803  East 
Broad  St.,  Texarkana,  AR  75502. 
Representative:  Steve  Williams  (same 
address  as  applicant).  Transporting  iron 
and  stbel  articles,  between  points  in  AR, 
on  the  one  hand,  and,  on  the  other, 
points  in  AL,  IL,  IN,  lA,  KY,  LA,  MI,  MN, 
MS,  MO,  NE,  OH,  OK,  PA,  TN,  TX,  and 
WI. 

MC  151471  (Sub-lF),  filed  December 

12. 1980.  Applicant:  STEINBECKER 
BROS.,  INC.,  P.O.  Box  852,  Greeley,  CO 


80632.  Representative:  Charles  J. 

Kimball,  350  Capitol  Life  Center,  1600 
Sherman  St.,  Denver,  CO  60203. 
Transporting  meats,  meat  produces,  and 
meat  byproducts,  and  articles 
distributed  by  meat-packing  houses  as 
described  in  Sections  A  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61  M.C.C. 
209  and  766  (except  hides  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Denver  Meat  Company,  Inc.,  of  San 
Jose,  CA. 

MC  151930  (Sub-lF),  filed  December 

16. 1980.  Applicant:  SAMUEL 
BRUSCEMI,  d.b.a.,  NEWCOMER 
TRUCKING  CO.,  1200  Island  Ave., 
McKees  Rocks,  PA  15136. 
Representative:  John  A.  Pillar,  1500  Bank 
Tower,  307  Fourth  Ave.,  Pittsburgh,  PA 
15222.  Transporting  general 
commodities,  (except  classes  A  and  B 
explosives,  and  household  goods  as 
defined  by  the  Commission),  between 
Pittsburgh,  PA,  on  the  one  hand,  and,  on 
the  other,  points  in  Greene,  Fayette,  and 
Washington  Counties,  PA. 

MC  152210  (Sub-lF),  filed  December 

11. 1980.  Applicant:  WESTERN  TANK 
SERVICE,  d.b.a.,  NORTHWEST  TANK 
SERVICE,  P.O.  Box.  24282,  Seattle,  WA 
98124.  Representative:  Boyd  Hartman, 
P.O.  Box  3641,  Bellevue,  WA  98009. 
Transporting  industrial  waste,  between 
points  in  ID,  OR,  WA,  and  UT. 

MC  152621  (Sub-lF),  filed  December 

24. 1980.  Applicant:  RUSH 
TRANSPORT,  INC.,  Mapletree 
Industrial  Park,  P.O.  Box  272,  Palmer, 
MA  01069.  Representative:  James  M. 
Bums,  1383  Main  St. — Suite  413, 
Springfield,  MA  01103.  Transporting  (1) 
plastic  articles  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  plastic 
articles,  between  Stratford,  CT, 
Covington,  GA,  Bakersfield  and 
Woodland,  CA,  Frankfort  and 
Jacksonville,  IL,  Lowell,  MA, 
Washington,  NJ,  Shawnee,  OK, 
Canandaigua,  and  Macedon,  NY,  and 
Temple,  TX,  on  the  other  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  153100F,  filed  December  9, 1980. 
Applicant:  MT.  STATE  BIT  SERVICE, 
INC.,  P.O.  Box  4295,  Morgantown,  WV 
26505.  Representative:  Brooks  E.  Smith, 
P.O.  Box  660,  Morgantown,  WV  26505. 
Transporting  ammonium  nitrate 
fertilizer  and  oxidizer,  between  points 
in  the  U.S.,  under  continuing  contractfs) 
with  Hercules  Incorporated,  of 
Wilmington,  DE. 

MC  153161  (Sub-lF),  filed  December 

19. 1980.  Applicant:  WAYNE 
SOLVENTS,  INC.,  120  Grace  Avenue, 
Newark,  NY  14513.  Representative: 
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Raymond  A.  Richards,  35  Curtice  Pk., 
Webster,  NY  14580.  Transporting  (1) 
chemicals,  chemical  products, 
petroleum  products,  solvents,  mineral 
spirits,  and  metals,  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Chemical  & 

Metallurgical  Enterprises,  Inc.,  Wayne 
Solvents,  Inc.,  and  Arcade  Chemical 
Industries,  Inc.,  of  Newark,  NY. 

MC 153360,  filed  December  19, 1980. 
Applicant:  JAY  R.  RUHL,  525  B.  West 
28th  Div.  Hwy.,  Lititz,  PA  17543. 
Representative:  John  W.  Metzger,  49 
North  Duke  Street,  Lancaster,  PA  17602. 
Transporting  agricultural  limestone,  (1) 
from  points  in  Lancaster  County,  PA,  to 
points  in  DE,  MD,  and  N],  and  (2)  from 
Viola  and  laurel,  DE,  to  points  in  MD 
and  VA. 

Volume  No.  OPl-004 

Decided;  January  7, 1981 

By  the  Conunission,  Review  Board  No.  3, 
Members  Parker,  Fortier  and  Hill. 

MC  135410  (Sub-llOF),  filed 
November  19, 1980,  and  previously 
noticed  in  FR  issue  of  December  10, 

1980.  Applicant:  COURTNEY  J. 
MUNSON,  d.b.a.  MUNSON  TRUCKING, 
North  6th  St.,  Road,  P.O.  Box  266, 
Monmouth,  IL  61462.  Representative: 
Daniel  O.  Hands,  Suite  200,  205  W. 

Touhy  Ave.,  Park  Ridge,  IL  60068. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  bakeries  (except 
commodities  in  bulk],  between 
Wheeling,  IL,  on  the  one  hand,  and,  on 
the  other,  points  in  FL,  lA,  IN,  MI,  MN, 
NE,  and  WI. 

Note. — ^This  republication  shows  Wheeling, 
EL  as  the  origin  or  destination  point. 

MC  145441  (Sub-125F),  filed  November 

28, 1980,  and  previously  noticed  in  FR 
issue  of  December  11, 1980.  Applicant: 
A.C.B.  TRUCKING,  INC.,  P.O.  Box  5130, 
North  Little  Rock,  AR  72119. 
Representative:  Ralph  E.  Bradbury 
(same  address  as  applicant). 
Transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Conunission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  the 
facilities  of  Foremost  McKesson,  Inc.  at 
points  in  the  U.S.,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S. 

Note. — ^This  republication  clarifies  the 
territorial  description. 

Volume  OPl-005 

Decided:  January  8, 1981. 

By  the  Commission,  Review  Board,  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 


MC  200  (Sub-524F),  filed  December  18, 
1980.  Applicant:  RISS  INTERNATIONAL 
CORP.,  P.O.  Box  100,  215  W.  Pershing 
Road,  Kansas  City,  MO  64141. 
Representative:  H.  Lynn  Davis  (same 
address  as  applicant).  Transporting  (1) 
food  and  related  products,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  memufacture  and  distribution  of 
the  commodities  in  (1)  above,  between 
points  in  Grand  and  Hall  Counties,  NE, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  200  (Sub-525F],  filed  December  18, 
1980.  Applicant:  RISS  INTERNATIONAL 
CORP.,  P.O.  Box  100, 215  W.  Pershing 
Road,  Kansas  City,  MO  64141. 
Representative:  H.  Lynn  Davis  (same 
address  as  applicant).  Transporting 
metal  products,  and  materials, 
equipment,  and  supplies  used  in  the 
manufacUue  and  ^stribution  of  metal 
products,  between  points  in  Marion 
County,  WV,  on  the  one  hand,  and,  on 
the  other,  points  in  AR,  OK,  and  TX. 

MC  200  (Sub-526F),  filed  December  18, 
1980.  Applicant:  RISS  INTERNATIONAL 
CORP.,  P.O.  Box  100,  215  W.  Pershing 
Road,  Kansas  City,  MO  64141. 
Representative:  H.  Lynn  Davis  (same 
address  as  applicant).  Transporting 
general  commodities  (except  household 
goods  as  defined  by  the  Commission . 
and  classes  A  and  B  explosives), 
between  points  in  Sangamon  County,  IL, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  29910  (Sub-317F),  filed  December 

22. 1980.  Applicant:  ABF  FREIGHT 
SYSTEM,  INC,  301  South  Eleventh  St., 
Fort  Smith,  AR  72901.  Representative: 
Joseph  K.  Reber  (same  address  as 
applicant).  Transporting  (1)  paper  and 
paper  products,  and  (2)  materials  and 
supplies  used  in  the  manufacture  and 
distribution  of  the  commodities  in  (1) 
above,  between  points  in  Berk  County, 
PA,  and  Baltimore  and  Anne  Arundel 
Counties,  MD,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  60430  (Sub-32F),  filed  December 

16. 1980.  Applicant:  FRIEDMAN'S 
EXPRESS,  INC.,  P.O.  Box  480,  Wilkes- 
Barre,  PA  18703.  Representative: 
Maxwell  A.  Howell,  1100  Investment 
Bldg.,  1611  K  St.,  N.W.,  Washington,  DC 
20005.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  between  Philadelphia,  PA,  on  the 
one  hand,  and,  on  the  other,  Allentown, 
Bloomsburg,  Easton,  Reading  and 
Scranton,  PA. 

Note. — ^Applicant  intends  to  tack  the  above 
requested  authority  with  its  existing  regular- 
route  authority. 


MC  82841  (Sub-297F).  filed  December 

18, 1980.  Applicant:  HUNT 
TRANSPORTATION,  INC.,  10770  ‘T’  St, 
Omaha,  NE  68127.  Representative: 

Donald  L.  Stem,  Suite  610, 7171  Mercy 
Rd.,  Omaha,  NE  68106.  Transporting  (1) 
iron  and  steel  articles,  imd  (2)  materials 
and  equipment  used  in  the  manufacture 
and  distribution  of  the  commodities  in 

(1)  above,  between  points  in  Middlesex 
County,  NJ,  on  the  one  hand,  and,  on  the 
other,  those  points  in  the  U.S.  in  and 
east  of  TX,  OK.  KS,  NE,  lA,  and  MN. 

MC  82841  (Sub-298F),  filed  December 

18. 1980.  Applicant:  HUNT 
TRANSPORTATION,  INC.,  10770  “I”  St, 
Omaha,  NE  68127.  Representative: 

Donald  L  Stem,  7171  Mercy  Rd.,  Suite 
610,  Omaha,  NE  68105.  Transporting  (1) 
glass  and  glass  products,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  in  (1)  above,  between 
points  in  the  U.S.,  restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
of  Libby-Owens-Ford  Company. 

MC  108631  (Sub-19F),  filed  December 

31. 1980.  Applicant:  BOB  YOUNG 
TRUCKING,  INC.,  Schoenersville  Road 
at  Industrial  Drive,  Bethlehem.  PA. 

18017.  Representative:  Alan  Kahn,  1430 
Land  Title  Bldg.,  Philadelphia,  PA  19110. 
Transporting  malt  beverages  and  malt 
beverage  containers,  between  the 
facilities  of  Schaefer  Brewing  Company 
at  Fogelsville,  PA,  on  the  one  hand,  and, 
on  the  other,  points  in  CT,  DE,  FL,  ME, 
MD,  MA,  NH,  NJ,  NY,  RL  VT,  VA,  and 
DC. 

MC  111231  (Sub-330F),  filed  December 

17. 1980.  Applicant  JONES  TRUCK 
LINES,  INC,  610  East  Emma  Ave., 
Springdale,  AR  72764.  Representative: 
Don  A.  Smith,  P.O.  Box  43, 510  North 
Greenwood  Ave.,  Fort  Smith,  AR  72902. 
Transporting  (1)  alcoholic  liquors,  and 

(2)  materials,  equipment,  and  supplies 
used  in  the  manufacture  and  distribution 
of  alcoholic  liquors,  between  points  in 
IL,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  115841  (Sub-779F].  filed  December 

2. 1980.  Applicant:  COLONIAL 
REFRIGERATED  TRANSPORTATION. 
INC.,  McBride  Lane,  P.O.  Box  22168, 
Knoxville.  TN  37922.  Representative: 
Richard  L  Hollow  (same  address  as 
applicant).  Transporting  (1)  adhesives 
and  sealant  compounds,  and  (2) 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above  (except 
commodities  in  bulk),  bt>m  Conyers,  GA. 
Chicago  and  Kankakee,  IL,  Mishawaka, 
IN,  Muscatine,  lA,  Kansas  Qty  and  St 
Louis.  MO.  Ashland,  Columbus  and 
Piqua,  OH,  and  Huntington,  WV,  to 
Hutchinson,  KS. 
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MC 119990  (Sub-12F),  filed  December 

22, 1980.  Applicant:  MTOCHANTS 
DELIVERY  CO.,  a  Corporation,  1212 
East  19th  Street,  Kansas  City,  MO  64108. 
Representative:  David  W.  Howard,  601 
West  47th  Street,  Kansas  City,  MO 
64112.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  from  Kansas  City,  MO,  to 
those  points  in  KS  bounded  by  a  line 
beginning  at  the  junction  of  U.S.  Hwy  81 
and  the  KS-NE  State  line  and  extending 
along  U.S.  Hwy  81  to  junction  KS  Hwy 
61,  then  along  KS  Hwy  61  to  junction  KS 
Hwy  96,  then  along  KS  Hwy  96  to 
junction  Interstate  Hwy  235,  then  along 
Interstate  Hwy  235  to  junction  Interstate 
Hwy  35,  then  along  Interstate  Hwy  35  to 
the  KS-OK  State  line,  then  along  ^e 
KS-OK  State  line  to  junction  U.S.  Hwy 
77,  then  along  U.S.  Hwy  77  to  the  KS-NE 
State  line,  then  along  the  KS-NE  State 
line  to  the  point  of  beginning,  including 
points  on  the  described  boundary  lines, 
and  the  commercial  zones  of  any  points 
in  the  described  area,  restricted  against 
the  transportation  of  packages  or 
articles  weighing  individually  more  than 
100  poimds  or  in  the  aggregate  more 
than  750  pounds  fi'om  one  consignor  at 
one  location  to  one  location  on  any  one 
day. 

Note. — ^The  person  or  persons  who  appear 
to  be  engaged  in  common  control  must  either 
file  an  application  under  49  U.S.C.  S§  11343- 
11344  or  submit  an  affidavit  indicating  why 
such  approval  is  mmecessary. 

MC  14170  (Sub-lF),  filed  December  23, 
1980.  Applicant:  NATIONWIDE  TRUCK 
LINES,  INC.,  P.O.  Box  609,  Ennis,  TX 
75119.  Representative:  William  J. 
Lippman,  Steele  Park,  Suite  330,  50 
South  Steele  Street,  Denver,  CO  80209. 
Transporting  bakery  products  (except 
frozen],  from  Marietta,  OK  and 
Louisville,  KY,  to  points  in  AL,  AR.  AZ, 
CA,  CT,  DE,  GA.  ID.  IL,  IN.  KS.  KY.  LA. 
MA.  MD.  ME.  MI.  MN.  MO.  MS.  MT. 

NC.  NE.  NH.  NJ.  NM.  NV.  NY.  OH.  OK. 
OR.  PA.  RI.  SC.  TN.  TX,  UT.  VA,  VT. 
WA.  WI,  WV.  and  WY. 

MC  145680  (Sub-6F),  filed  December 

22. 1980.  Applicant:  FREIGHT 
SYSTEMS.  INC.,  2300  James  Street. 

Suite  lE,  Bellingham,  WA  98225. 
Representative:  Alan  P.  Sherbrooke, 

30ffi  Floor,  The  Bank  of  California 
Center,  Seattle,  WA  98164.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods 
as  defined  by  the  Commission),  between 
points  in  the  U.S.,  imder  continuing 
contract(8)  with  Amway  Corporation,  of 
Ada,  MI. 


Condition:  Issuance  of  a  permit  in  this 
proceeding  is  subject  to  the  coincidental 
cancellation,  at  applicant’s  written 
request,  of  Permit  No.  MC  146580  (Sub- 
4). 

MC  148510  (Sub-3F),  filed  December 

19. 1980.  Applicant:  THOMPSON 
TRUCK  SERVICE,  INC.,  4714  Primm 
Street,  St.  Louis,  MO  63116. 
Representative:  B.  W.  LaTourette,  Jr.,  11 
S.  Meramec,  Suite  1400,  St.  Louis,  MO 
63105.  Transporting  such  commodities 
as  are  dealt  in  by  retail  department 
stores,  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  P.  N.  Hirsch 
&  Co.  Stores,  Inc.,  or  St.  Louis,  MO. 

MC  150080  (Sub-2F),  filed  December 

22. 1980.  Applicant:  CONTROLLED 
CARRIERS,  INC,,  P.O.  Box  367,  Exton, 

PA  19341.  Representative:  Edward  N. 
Button,  580  Northern  Ave.,  Hagerstown, 
MD  21740.  Transporting  paper  products, 
and  materials  and  supplies  used  in  the 
manufacture  and  distribution  of  paper 
products,  between  points  in  Chester 
County,  PA,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  151471  (Sub-2F],  filed  December 

22. 1980.  Applicant:  STEINBECKER 
BROS.,  INC.,  P.O.  Box  852,  Greeley,  CO 
80632.  Representative:  Steven  K. 
Kuhlmann,  2600  Energy  Center,  717 17th 
St.,  Denver,  CO  80202.  Transporting  such 
commodities  as  are  dealt  in  by 
restaurant  suppliers,  between  points  in 
CO  and  NM,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  152020  (Sub-2F),  filed  December 

11. 1980.  Applicant:  ALBERT  G.  DRIEBE, 
R,D.  No.  1,  Box  1229,  Stroudsburg,  PA 
18360.  Representative:  Joseph  A. 

Keating,  Jr.,  121  S.  Main  St.,  Taylor,  PA 
18517.  Transporting  (1)  masonry  cement, 
from  points  in  Stroud  ’Township,  PA,  to 
points  in  the  U.S.,  (2)  plastic  displays, 
between  East  Stroudsburg,  PA,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.,  and  (3)  such  commodities  as 
are  dealt  in  by  retail  and  wholesale 
grocery  stores,  and  hotel  and  restaurant 
establishments,  between  points  in 
Monroe  County,  PA,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 

MC  152100  (Sub-lF),  filed  December 

23. 1980.  Applicant  W  &  H  TRUCK 
SYSTEMS,  INC.,  7601  West  59th  St., 
Summit,  IL  60501.  Representative: 
Abraham  A.  Diamond,  29  South  LaSalle 
St.,  Chicago,  IL  60603.  Transporting 
foodstuffs  (except  in  bulk),  and 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
foodstuffs,  between  points  in  Cook, 
DuPage,  and  Will  Counties,  IL,  on  the 
one  hand,  and,  on  the  other,  those  points 
in  the  U.S.  in  and  east  of  MT,  WY,  CO, 
and  NM. 


MC  153411F,  filed  December  30, 1980. 
Applicant:  ALLRED  TRUCKING  CO., 
INC.,  995  Marion  Road,  Columbus,  OH 
43207.  Representative:  A.  Charles  Tell, 

100  East  Broad  St.,  Columbus,  OH  43215. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  and  commodities  in  bulk], 
between  points  in  Franklin  County,  OH, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  153440F,  filed  December  31, 1980. 
Applicant:  CLEAR- VIEW 
ENTERPRISES,  INC.,  d.b.a.  CVE 
TRUCKING,  1801  South  Lumber  St., 
Chicago,  IL  60616.  Representative: 

Patrick  H.  Smyth,  19  South  LaSalle  St., 
Suite  401,  Chicago,  IL  60603. 

Transporting  salt  and  salt  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  International 
Salt  Company,  of  Clarks  Summit,  PA. 

Volume  No.  OP4-193 

Decided;  January  12, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 
(Member  Liberman  not  participating.) 

MC  117786  (Sub-283F),  filed  December 

24. 1980.  Applicant:  RILEY  WHITTLE, 
INC,,  P.O,  Box  19038,  Phoenix,  AZ  85005. 
Representative:  A.  Michael  Bernstein, 
1441  E.  Thomas  Rd.,  Phoenix,  AZ  85014. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission,  classes  A  and  B 
explosives,  and  commodities  in  bulk), 
between  points  in  the  U.S.,  restricted  to 
traffic  originating  at  or  destined  to  the 
facilities  used  by  Hammermill  Paper 
Company. 

MC  141216  (Sub-9F),  filed  December 

22. 1980.  Applicant:  DARREL  K. 
OAKLEY,  d.b.a.  OAKLEY 
ENTERPRISES.  P.O.  Box  387,  Rapid  City, 
SD  57709.  Representative:  J.  Maurice 
Andren,  1734  Sheridan  Lake  Rd.,  Rapid 
City,  SD  57701.  Transporting  (1) 
contractors  materials  and  supplies,  from 
points  in  IL,  IN,  LA,  MO,  and  to 
points  in  MT,  ND,  SD,  and  WY,  and  (2) 
lumber,  between  points  in  IL,  IN,  lA, 
MO,  and  NE,  on  the  one  hand,  and,  on 
the  other,  points  in  SD. 

MC  1413^  (Sub-lOF),  filed  December 

30. 1980.  Applicant:  DELP,  INC.,  Hwy,  71 
So.,  P.O.  Box  369,  Springdale,  AR  72764. 
Representative:  Stanley  W.  Ludwig,  P.O. 
Box  285,  529  S.  Holcomb  St.,  Springdale, 
AR  72764,  Transporting  (1)  frozen 
foostuffs,  in  containers,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  of  the  commodities 
named  in  (1)  above,  between  the 
facilities  of  Mexican  Original  Products, 
Inc.,  at  or  near  Fayetteville,  AR,  on  the 
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one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC 147806  (Sub-3F),  filed  December 

22. 1980.  Applicant:  SOUTHERN 
HEAVY  HAUL,  INC.,  5202  Industry 
Ave.,  Pico  Rivera,  CA  90660. 
Representative:  Milton  W.  Flack,  8383 
WUshire  Blvd.,  Suite  900,  Beverly  Hills, 
CA  90211.  Transporting  (1)  metal 
products,  and  (2)  materials,  equipment, 
and  supplies  used  in  the  manufacture, 
installation,  and  distribution  of  metal 
products,  between  points  in  IL,  IN,  MI, 
MO,  OH,  OK,  PA,  and  TX,  on  the  one 
hand,  and,  on  the  other,  points  in  AZ, 

CA,  CO,  OR,  TX,  UT,  and  WA. 

Condition:  Issuance  of  a  certificate  in 
this  proceeding  is  subject  to  prior  or 
coincidental  cancellation  at  applicant’s 
written  request,  of  Permit  No.  MC  147806 
(Sub.  No.  2). 

MC  146646  (Sub-139F),  filed  December 

23. 1980.  Applicant:  BRISTOW 
TRUCKING  CO.,  INC.,  P.O.  Box  6355  A, 
Birmingham,  AL  35217.  Representative: 
James  W.  Segrest  (same  address  as 
applicant).  Transporting  (1)  such 
commodities  as  are  dealt  in  by  a 
manufacturer  or  distributors  of  paper 
products,  and  (2)  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  the  commodities 
named  in  (1)  above,  between  points  in 
CA.  NM,  AZ.  UT,  WA,  OR.  OK.  ID.  and 
TX.. 

MC  151586  (Sub-lF),  filed  December 

23, 1980.  Applicant: 

TRANSPORTATION  UNLIMITED  OF 
CALIFORNIA,  INC.,  2639  So.  Soto  St.. 
Vernon,  CA  90023.  Representative:  Scott 
T.  Robertson,  P.O.  box  94748,  Lincoln, 

NE  68509.  Transporting  (1)  meats,  meat 
products,  meat  byproducts,  and  articles 
distributed  by  meat  packing-houses  as 
described  in  Sections  A  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61  M.C.C. 
209  and  766  (a)  between  points  in  Shelby 
County,  LA,  on  the  one  hand,  and,  on  the 
other,  Cincinnati,  OH.  Philadelphia,  PA, 
New  York,  NY,  and  points  in  Douglas 
and  Sarpy  Counties,  NE,  (b)  between 
points  in  Douglas  and  Sarpy  Counties, 
NE,  on  the  one  hand,  and,  on  the  other, 
Jacksonville,  FL,  New  York,  NY, 

Chicago,  IL,  points  in  Sedgwick  County, 
KS  and  Dallas  County,  TX,  and  DC,  (c) 
between  points  in  Multnomah, 
Washington,  and  Clackamas  Counties, 
OR,  Kitsap  and  King  Counties,  WA,  and 
CA,  on  the  one  hand,  and  on  the  other, 
Oklahoma  City,  OK,  and  points  in  MN, 
KS,  lA,  NE,  TX,  and  CO,  (d)  between 
points  in  Hale  County,  TX,  on  the  one 
hand,  and,  on  the  other,  points  in  WA, 
OR.  AZ,  UT,  GA,  FL.  AL,  SC,  NC,  TN. 
WI,  MN,  NV,  and  IL,  (e)  between  points 
in  Koux  County,  lA,  on  the  one  hand. 


and,  on  the  other,  points  in  AZ,  CA,  ID, 
MT,  NV.  NM.  OR.  UT.  WA.  and  WY. 
and  (f)  between  Los  Angeles,  CA,  on  the 
one  hand,  and,  on  the  other,  Kansas 
City,  MO.  and  points  in  NC.  SC,  VA,  and 
WA,  and  (2)(a)  such  commodities  as  are 
dealt  in  by  grocery  and  food  business 
houses,  and  alcoholic  beverages,  and  (b) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  named  in  (2)(a)  above, 
between  points  in  Ward  and  Cass 
Counties,  ND,  Minnehaha,  Borwn,  and 
Pennington  Counties,  SD,  Hall  and 
Lancaster  Counties,  NE,  Linn  County, 
lA,  Benton,  Sherburrie,  and  Steams 
Counties,  MN.  on  the  one  hand,  and,  on 
the  other,  points  in  Santa  Clara,  and  San 
Joaquin  Counties,  CA. 

Volume  No.  OP4-195 

Decided:  January  12, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 

MC  5227  (Sub-78F),  filed  December  17. 
1980.  Applicant:  ECKLEY  TRUCKING. 
INC.,  P.O.  Box  201,  Mead.  NE  68041. 
Representative:  A.  J.  Swanson,  P.O.  Box 
1103,  226  N.  Phillips  Ave.,  Sioux  Falls, 

SD  57101.  Transporting  generoy 
commodities  (except  household  goods 
as  defined  by  the  Commission,  classes  A 
and  B  explosives,  and  commodities  in 
bulk),  between  points  in  NE,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  50307  (Sub-103F),  filed  December 

30. 1980.  Applicant:  INTERSTATE 
DRESS  CARRIERS,  INC.,  215  County 
Ave.,  Secaucus,  NJ  07094. 
Representative:  Arthur  Liberstein,  888 
Seventh  Ave.,  New  York,  NY  10106. 
Transporting  wearing  apparel  and 
materials,  supplies  and  equipment  used 
in  the  manufacture  of  wearing  apparel 
(except  commodites  in  bulk)  between 
New  York,  NY,  Perkasie,  PA  and 
Youngstown,  OH. 

MC  113267  (Sub-372F),  filed  December 

24. 1980.  Applicant:  CENTRAL  & 
SOUTHERN  TRUCK  LINES,  INC.,  3215 
Tulane  Rd..  P.O.  Box  30130  AMF, 
Memphis,  TN  38130.  Representative: 
Lawrence  A.  Fischer  (same  address  as 
applicant).  Transporting  meats,  meat 
products,  meat  byproducts,  and  articles 
distributed  by  meat  packing-houses,  as 
described  in  Sections  A  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61  M.C.C. 
209  and  766  (except  hides  and 
commodities  in  bulk),  (1)  fi'om  the 
facilities  of  Wilson  Foods  Corporation, 
at  Oklahoma  City,  OK,  to  points  in  AL. 
AR.  FL.  GA.  KY.  LA.  MS,  NC.  SC,  and 
TN,  and  (2)  fit}m  the  facilities  of  Fischer 
Packing  Company,  at  Louisville,  KY,  to 


points-in  AL,  AR.  FL,  GA,  LA.  MS,  NC, 
SC,  and  TN. 

MC  114457  (Sub-581F).  filed  December 

30. 1980.  Applicant:  DART  TRANSIT 
COMPANY,  a  Corporation,  2102 
University  Ave.,  St.  Paul,  MN  55114. 
Representative:  James  H.  Wills  (same 
address  as  applicant).  Transporting 
general  commodities  (except  those  of 
unusual  value.  Classes  A  and  B 
explosives,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
between  the  facilities  of  Target  Stores, 
Division  of  Dayton-Hudson  Corporation, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  114457  (Sub-582F).  filed  December 

30. 1980.  Applicant:  DART  TRANSIT 
COMPANY,  a  Corporation,  2102 
University  Ave.,  St.  Paul,  MN  55114. 
Representative:  James  H.  Wills  (same 
address  as  applicant).  Transporting 
general  commodities  (except  those  of 
imusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  between  the  facilities  of 
The  Pillsbury  Company,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  120257  (Sub-53F),  filed  December 

24. 1980.  Applicant:  K.  L.  BREEDEN  & 
SONS,  INC.,  P.O.  Box  4267,  Lone  Star. 
TX  75668.  Representative:  Bernard  H. 
English,  6270  Firth  Rd..  Ft  Worth,  TX 
76116.  Transporting  (1)  valves  and 
hydrants,  and  92)  materials,  equipment, 
and  supplies  (except  in  bulk),  used  in 
ther  manufacture  and  distribution  of  the 
commodities  named  in  (1)  above, 
between  the  facilities  of  American 
Valve  &  Hydrant  Manufacturing 
Company,  on  the  one  hand.  and.  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI). 

MC  128087  (Sub-12F),  filed  December 

24. 1980.  Applicant:  JOHN  N.  JOHN  IB, 
INC.,  1000  West  Second  St.,  P.O.  Box 
921,  Crowley,  LA  70526.  Representative: 
John  N.  John,  ID  (same  address  as 
applicant).  Transporting  liquid 
amorphous  polypropylene,  (1)  for  La 
Porte,  TX  to  Crowley,  LA.  and  (2)  fttim 
Baytown,  TX  to  points  in  the  U.S. 
(except  AK  and  HI). 

MC  124887  (Sub-128F),  filed  December 

30. 1980.  Applicant:  SH^TON 
TRUCKING  SERVICE,  INC.,  Route  1. 
Box  230,  Altha,  FL  32421. 

Representative:  Sol  H.  Proctor,  1101 
Blackstone  Bldg.,  Jacksonville,  FL  32202. 
Transporting  (1)  ores  and  minerals,  (2) 
chemicals  and  related  products,  and  (3) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  in  (1)  and  (2)  above, 
between  points  in  Caldwell  County,  KY, 
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Mineral  and  Nye  Counties,  NV,  Quitman 
County,  MS,  and  Seneca  County,  OH,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S. 

MC 135007  (Sub-88F),  filed  December 

22. 1980.  Applicant:  AMERICAN 
TRANSPORT,  INC.,  7850  “F"  St., 

Omaha,  NE  68127.  Representative; 
Arthur  j.  Cerra,  2100  Ten  Main  Center, 
P.O.  Box  19251,  Kansas  City,  MO  64141. 
Transporting  meat,  meat  products,  meat 
byproducts,  and  articles  distributed  by 
meat-packing  houses,  as  described  in 
Sections  A  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766 
(except  hides  and  commodities  in  Bulk), 
and  foodstuffs,  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Swift  Independent 
Packing  Company,  a  Division  of  Swift  & 
Company,  of  Chicago,  IL. 

MC  139457  (Sub-29F),  filed  December 

30. 1980.  Applicant:  G.  L.  SKIDMORE 
d.b.a.  JELLY  SKIDMORE  TRUCKING 
COMPANY,  P.O.  Box  38,  Paris,  TX 
75460.  Representative:  Paul  D. 

Angenend,  P.O.  Box  2207,  Austin,  TX 
78768.  Transporting  (1)  foodstuffs  and 
animal  food,  and,  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  of  the  commodities  named 
in  (1)  above,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Campbell  Soup  (Texas)  Inc.,  of  Paris, 

TX. 

MC  139897  (Sub-7F),  filed  December 

30, 1980.  Applicant:  ORRAN 
HOFSTETTER,  INC.,  P.O.  Box  237, 

Route  2,  Orrville,  OH  44667. 
Representative:  James  Duvall,  P.O.  Box 
97,  220  W.  Bridge  St.,  Dublin,  OH  43017. 
Transporting  commodities  in  bulk,  in 
dump  vehicles,  between  points  in  OH, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  152337  (Sub-lF),  filed  December 

30, 1980.  Applicant:  CENTRAL  STATES 
TRUCKING  CO.,  1311  S.  First  Ave., 
Maywood,  IL  60153.  Representative: 
Edward  G.  Bazelzon,  39  S.  La  Salle  St., 
Chicago,  IL  60603.  Transporting  general 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
between  St.,  Louis,  MO  and  points  in  IL, 
IN,  lA,  KY,  MI,  OH,  and  WI,  on  the  one 
hand,  and,  on  the  other,  Chicago,  IL, 
restricted  to  traffic  having  a  prior  or 
subsequent  movenient  by  rail. 

MC  153367F,  filed  December  17, 1980. 
Applicant:  TRANSX,  LTD.,  2595  Inkster 
Blvd.,  Box  36,  Group  200,  R.R.  2, 


Winnipeg,  Manitoba,  Canada  R3C2E6. 
Representative:  Robert  L.  Cope,  Suite 
501, 1730  M  St.,  N.W.,  Washington,  DC 
20036.  In  foreign  commerce  only, 
transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  ports  of  entry  on 
the  international  boundary  line  between 
the  U.S.  and  Canada,  in  MI,  MN,  and 
ND,  on  the  one  hand,  and,  on  the  other, 
points  in  LA,  IL,  KS,  MO,  NE,  SD,  and 
WI. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-1672  Filed  1-15-81: 8:45  am] 

BILUNG  CODE  703S-01-M 


Motor  Carrier  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  March  1, 1979,  are  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice  (49  CFR  1100.247). 
These  rules  provide,  among  other  things, 
that  a  petition  for  intervention,  either  in 
support  of  or  in  opposition  to  the 
granting  of  an  application,  must  be  filed 
with  the  Commission  within  30  days 
after  the  date  notice  of  the  application  is 
published  in  the  Federal  Register. 
Protests  (such  as  were  allowed  to  filings 
prior  to  March  1, 1979)  will  be  rejected. 

A  petition  for  intervention  without  leave 
must  comply  with  Rule  247(k)  which 
requires  petitioner  to  demonstrate  that  it 

(1)  holds  operating  authority  permitting 
performance  of  any  of  the  service  which 
the  applicant  seeks  authority  to  perform, 

(2)  has  the  necessary  equipment  and 
facilities  for  performing  that  service,  and 

(3)  has  performed  service  within  the 
scope  of  the  application  either  (a)  for 
those  supporting  the  application,  or,  (b) 
where  the  service  is  not  limited  to  the 
facilities  of  particular  shippers,  from  and 
to,  or  between,  any  of  the  involved 
points. 

Persons  unable  to  intervene  imder  rule 
247(k)  may  file  a  petition  for  leave  to 
intervene  under  Rule  247(1)  setting  forth 
the  specific  groimds  upon  which  it  is 
made,  including  a  detailed  statement  of 
petitioner's  interest,  the  particular  facts, 
matters,  and  things  relied  upon, 
including  the  extent,  if  any,  to  which 
petitioner  (a)  has  solicited  the  traffic  or 
business  of  those  supporting  the 
application,  or,  (b)  where  the  identity  of 
those  supporting  the  application  is  not 
included  in  the  published  application 
notice,  has  solicited  traffic  or  business 
identical  to  any  part  of  that  sought  by 
application  within  the  affected 
marketplace.  The  Commission  will  also 
consider  (a)  the  nature  and  extent  of  the 
property,  financial,  or  other  interest  of 


the  petitioner,  (b)  the  effect  of  the 
decision  which  may  be  rendered  upon 
petitioner’s  interest,  (c)  the  availability 
of  other  means  by  which  the  petitioner’s 
interest  might  be  protected,  (d)  the 
extent  to  which  petitioner’s  interest  will 
be  represented  by  other  parties,  (e)  the 
extent  to  which  petitioner’s  participation 
may  reasonably  be  expected  to  assist  in 
the  development  of  a  sound  record,  and 
(f)  the  extent  to  which  participation  by 
the  petitioner  would  broaden  the  issues 
or  delay  the  proceeding. 

Petitions  not  in  reasonable 
compliance  with  the  requirements  of  the 
rule  may  be  rejected.  An  original  and 
one  copy  of  the  petition  to  intervene 
shall  be  filed  with  the  Commission 
indicating  the  specific  rule  under  which 
the  petition  to  intervene  is  being  filed, 
and  8  copy  shall  be  served  concurrently 
upon  applicant’s  representative,  or  upon 
applicant  if  no  representative  is  named. 

Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  intend  to 
timely  prosecute  its  application  shall 
promptly  request  that  it  be  dismissed, 
and  that  failure  to  prosecute  an 
application  under  the  procedures  of  the 
Commission  will  result  in  its  dismissal. 

If  an  applicant  has  introduced  rates  as 
an  issue  it  is  noted.  Upon  request,  and 
applicant  must  provide  a  copy  of  the 
tentative  rate  schedule  to  any 
protestant. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broadening  amendments  will  not 
be  accepted  after  the  date  of  this 
publication. 

Any  authority  granted  may  reflect 
administrative  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs.,  unresolved  common 
control,  unresolved  fitness  questions, 
and  jurisdictional  problems]  we  find, 
preliminarily,  that  each  common  carrier 
applicant  has  demonstrated  that  its 
proposed  service  is  required  by  the 
present  and  future  public  convenience 
and  necessity,  and  that  each  contract 
carrier  applicant  qualifies  as  a  contract 
carrier  and  its  proposed  contract  carrier 
service  will  be  consistent  with  the 
public  interest  and  the  transportation 
policy  of  49  U.S.C.  10101.  Each 
application  is  fit,  willing,  and  able 
properly  to  perform  the  service  proposed 
and  to  conform  to  the  requirements  of 
Title  49,  Subtitle  IV,  United  States  Code, 
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and  the  Commission’s  regulation.  Except 
where  specifically  noted,  this  decision  is 
neither  a  major  Federal  Action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find, 
preliminai^y  and  in  the  absence  of  the 
issue  being  raised  by  a  petitioner,  that 
the  proposed  dual  operations  are 
consistent  with  the  public  interest  and 
the  transportation  policy  of  49  U.S.C. 
10101  subject  to  the  right  of  the 
Commission,  which  is  expressly 
reserved,  to  impose  such  terms, 
conditions  or  limitations  as  it  finds 
necessary  to  insure  that  applicant’s 
operations  shall  conform  to  the 
provisions  of  49  U.S.C.  10930(a) 

(formerly  section  210  of  the  Interstate 
Commerce  Act.) 

In  the  absence  of  legally  sufficient 
petitions  for  intervention,  filed  on  or 
before  February  17, 1981  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authority  will  be  issued  to 
each  applicant  (except  those  with  duly 
noted  problems)  upon  compliance  wiUi 
certain  requirements  which  will  be  set 
forth  in  a  notification  of  effectiveness  of 
the  decision-notice.  To  the  extent  that 
the  authority  sought  below  may 
duplicate  an  applicant’s  other  authority, 
such  duplication  shall  be  construed  as 
conferring  only  a  single  operating  right. 

Applicants  must  comply  with  all 
spe^c  conditions  set  fo^  in  the 
following  decision-notices  within  30 
days  after  publication,  or  the  application 
shall  stand  denied. 

Note. — ^All  applications  are  for  authority  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  except  as  otherwise 
noted. 

Volume  No.  394 

Decided:  December  11, 1980. 

By  the  Commission,  Review  Board  No.  3, 
Members  Paricer,  Fortier,  and  Hill. 

MC  35320  (Sub-605F).  filed  June  13, 
1980,  and  previously  noticed  in  Federal 
Reg^ter  issue  of  July  31, 1980.  Applicant: 
T.I.M.E.-DC.  INC.,  2598  74th  St.,  P.O. 

Box  2550,  Lubbock,  TX  79408. 
Representative:  Kenneth  G.  Thomas 
(same  address  as  applicant).  Over 
regular  routes,  transporting  genera/ 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment),  (1) 
between  Miimeapolis.  MN,  and  Seattle, 
WA.  from  Minneapolis.  MN,  over 
Interstate  Hwy  94  to  junction  Interstate 


Hwy  90.  then  over  Interstate  Hwy  90  to 
Seattle,  and  return  over  the  same  route, 
serving  no  intermediate  points,  and  (2) 
between  junction  Interstate  Hwy  90  and 
U.S.  Hwy  395,  at  or  near  Ritzville,  WA, 
and  Portland,  OR,  firom  junction 
Interstate  Hwy  90  and  U.S.  Hwy  395 
over  U.S.  Hwy  395  to  junction  WA  Hwy 
14,  then  over  WA  Hwy  14  to  junction 
U.S.  Hwy  730,  at  or  near  the  WA-OR 
State  line,  then  over  U.S.  Hwy  730  to 
junction  Interstate  Hwy  80N,  at  or  near 
Boardman,  OR,  then  over  Interstate 
Hwy  80N  to  Portland,  OR,  and  return 
over  the  same  route,  serving  no 
intermediate  points,  as  alternate  routes 
for  operating  convience  only. 

Note. — ^Applicant  intends  to  tack  this 
authority  with  its  existing  regular-route 
authority.  This  republication  clarifies  the 
territorial  description. 

MC  52460  (Sub-279F),  filed  May  5. 

1980,  previously  noticed  in  Fedei^ 
Register  issue  of  August  13. 1980,  and 
corrected  as  published  this  issue. 
Applicant:  ELLEX  TRANSPORTA’nON, 
INC.,  P.O.  Box  9637, 1420  West  35th  St.. 
Tulsa,  OK  74107.  Representative: 

Michael  A.  Calvert  (same  address  as 
applicant).  Transporting /oot/sfu^s, 
(except  in  bulk),  from  the  facilities  of 
Mcllhenny  Company,  at  or  near  Avery 
Island,  LA,  and  Collinsville,  IL,  to  points 
in  AL,  AK,  CO.  FL.  GA.  IL,  lA.  KS,  LA. 
MS,  MO.  NM.  NC,  OK,  SC.  TN.  and  TX. 

Note. — The  purpose  of  this  republication  is 
to  correct  the  spelling  of  the  company  and 
clarify  the  origin. 

MC  142960  (Sub-3F  (Republication)), 
filed  January  29, 1980,  previously  noticed 
in  the  FR  issues  of  Ap^  3, 1980  and 
October  15, 1980.  Applicant:  HUGH 
AND  LAILA  PDCLEY  d.b.a.  PIXLEY 
TRANSPORTA’nON,  1410  Oak,  P.O. 

Box  927,  Forsyth,  MT  59327. 
Representative:  Hugh  Pixley  (same 
address  as  applicant).  Contract  carrier, 
transporting  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  between  points  in 
Boundary,  Bonner,  Kootenai,  and 
Shoshone  Counties,  ID,  Divide, 

Williams,  McKenzie,  Burke.  Mountrail, 
Renville,  and  Ward  Counties,  ND, 
Spokane  County,  WA,  Lincoln,  Sanders, 
Mineral,  Glacier.  Flathead,  Lake, 
Missoula,  Granite.  Powell,  Lewis  and 
Claik,  Teton  Pondera,  Liberty,  Cascade, 
Jefferson.  Broadwater,  Gallatin, 
Meagher,  Chouteau,  Hill,  Blaine.  Fergus, 
JudiA  Basin,  Wheatland,  Sweet  Grass, 
Park,  I%illips.  Petroleum,  Musselshell, 
Golden  Valley,  McCone,  Roosevelt, 
Daniels,  Sheridan,  and  Richland 
Coimties,  MT,  under  continuing 
contract(s)  with  Burlington  Northern, 
Inc.,  of  hAssoula,  MT. 


4007 


Note. — ^The  purpose  of  this  republication  is 
to  indicate  the  points  in  ID  and  ND  as  county¬ 
wide  points. 

Volume  No.  395 

Decided:  January  6, 1961. 

By  the  Commission.  Review  Board  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 

MC  143140  (Sub-4F),  filed  April  29. 
1980.  Applicant:  SEYMOUR  BUS  LINES, 
INC.,  Route  3.  Maynardville,  TN  37807. 
Representative:  Lewis  S.  Witherspoon, 

88  E.  Broad  St,  Columbus,  OH  43215. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  special  and  charter 
operations,  in  round-trip  tours, 
beginning  and  ending  at  points  in 
Davidson  and  Hamilton  Counties.  ’TN, 
Bell,  Clay,  Harlan,  Knox,  Laurel,  Leslie, 
Letcher,  and  Whitley  Counties,  KY,  and 
Lee,  Wise  and  Scott  Counties,  VA,  and 
extending  to  points  in  the  U.S.  (including 
AK  but  excluding  HI). 

Volume  No.  396 

Decided:  January  6, 1961. 

By  the  Commission.  Review  Board  No.  1. 
Members  Carleton.  Joyce,  and  Jones. 

MC  150640  (Sub-4F  (Republication)), 
filed  April  23, 1980,  previously  notic^  in 
the  Federal  Register  issues  of  July  15, 
1980,  August  28, 1980,  and  November  26, 
1980.  Applicant  EMERSON  EXPRESS 
CO.,  INC.,  545  Lyell  Ave.,  Rochester,  NY 
14606.  Representative:  Raymond  A. 
Richards,  35  Curtice  Park,  Webster,  NY 
14580.  Contract  carrier,  transporting 
scrap  materials,  metals,  stainless  steel, 
batteries,  and  reconditioned  steel 
containers,  including  tubs,  between 
points  in  Monroe  County,  NY,  on  the 
one  hand,  and,  on  the  odier.  New  York, 
NY,  points  in  Nassau  and  Suffolk 
Counties.  NY,  and  points  in  AL,  CT,  IL, 
IN,  KY,  MA,  MI,  MO.  NJ,  OH,  PA,  and 
TN.  under  continuing  contract(s)  with  (1) 
Krieger  Waste  Paper  Co.,  (2)  Genesee 
Scrap  &  Tin  Bailing  Corp.  (3)  Atkin’s 
Waste  Materials,  Inc.,  (4)  L  Atkin’s 
Sons,  and  (5)  Lyell  Metal  Co.,  Inc.,  all  of 
Rochester,  NY. 

Note. — ^The  purpose  of  this  republication  is 
to  add  the  contracting  shipper  of  Lyell  Metal 
Co..  Inc.,  named  in  (5)  above. 

Agadia  L.  Matgenovkii, 

Secretary. 

(FR  Doc.  Bl-ie74  FIM 1-15-81:  k«5  pjB.] 

MLLMQ  CODE  TSSS-SI-H 


[VolunM  No.  11 

NNnor  wwTWr  r^vniianwii  Auinoniy 

Dodsons;  Dsclilon  No  ties 

Decided:  January  12, 1961. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
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1980,  are  governed  by  49  CFR 1137.  Part 
1137  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  fi'om  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed  on 
or  before  February  10, 1981,  appropriate 
reformed  authority  will  be  issued  to 
each  applicant.  Prior  to  beginning 
operations  under  the  newly  issued 
authority,  compliance  must  be  made 
with  the  normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission,  Restriction  Removal 
Boaiid,  Members  Spom,  Alspaugh,  and 
Shaffer. 

Agatha  L  Meigenovich, 

Secretary. 

MC  60014  (Sub-206X),  filed  January  8, 

1981.  Applicant:  AEOR  TRUCKING  CO., 
Box  308,  Monroeville,  PA  15146. 
Representative:  A.  Charles  Tell,  Baker  & 
Hostetler,  Suite  1800, 100  East  Broad  St., 
Columbus,  OH  43215.  Applicant  seeks  to 
remove  restrictions  in  Sub  Nos.  9  and  38 
which  authorize  transportation  of  iron 
and  steel  articles  fiom  named  points  in 
PA,  WV,  and  OH  to  points  in  TN, 
AL,  and  MS,  and  the  transportation  of 
“size  and  weight”  commodities  from 
points  in  19  named  states  to  points  in 
the  United  States  (with  exeptions)  in 
order  to  authorize  roundtrip  operations. 

MC  115093  (Sub-26X),  filed  January  6, 
1981.  Applicant:  MERCURY  MOTOR 
EXPRESS,  INC.,  2511' North  Grady  Ave. 
(P.O.  Box  23406],  Tampa,  FL  33607 
(33623).  Representative:  Joseph  W. 
Watson  (same  address  as  above). 
Applicant  seeks  to  remove  restrictions 
from  the  irregular-route  portion  of  its 
lead  Certificate  No.  MC-115093  which 
authorizes  the  transportation  of  general 
commodities  between  points  in  NC,  TN, 
VA,  WV.  PA,  MD,  DE,  NJ,  RI,  CN,  MA, 
DC,  and  those  in  NY,  on  and  south  of 
NY  Hwy  7,  on  the  one  hand,  and,  on  the 
other,  points  in  FL,  GA,  and  SC,  by  (1) 
removing  restrictions  against  handl^ 


articles  of  unusual  value,  household 
goods,  commodities  in  bulk, 
commodities  requiring  special 
equipment,  and  those  injurious  or 
conteuninating  to  other  lading,  and  (2) 
removing  restrictions  on  service  (a) 
between  points  in  FL,  GA  and  SC,  on  the 
one  hand,  and,  on  the  other,  points  in 
TN  and  (b)  between  points  in  SC,  on  the 
one  himd,  and,  on  the  other,  points  in 
NC  which  require  that  the  traffic  move 
fix>m,  to  or  through  points  in  a  specified 
part  of  NC  and  SC. 

MC  118831  (Sub-198X),  filed  January  5, 
1981.  Applicant:  CENTRAL 
TRANSPORT.  INC.,  P.O.  Box  7007,  High 
Point,  NC  27264.  Representative:  Ben  H. 
Keller,  III,  (same  adress  as  applicant). 
Applicant  seeks  to  remove  restrictions 
in  its  Sub-No.  148  in  order  to  (1)  broaden 
the  commodity  description  fi'om  dry 
chemicals,  in  bulk,  to  commodities,  in 
bulk,  (2)  remove  the  territorial 
restrictions  against  transportation  to  AK 
and  HI  (3)  remove  restrictions  against 
the  transportation  of  fly  ash  to  points  in 
NC,  SC,  GA,  and  FL.  and  carbon  to 
Covington,  VA,  and  (4)  authorize  service 
between  Richland  County,  SC,  and 
points  in  the  United  States  in  place  of  its 
limited  authority  from  a  named  facility 
near  Eastman,  SC,  to  points  in  the 
United  States. 

MC  136123  (Sub-9X),  filed  January  8, 
1981.  Applicant:  MEAT  DISPATCH, 

INC.,  P.O.  Box  1058,  Palmetto,  FL  33561. 
Representative:  William  L  Beasley 
(same  as  above).  Applicant  seeks  to 
remove  restrictions  in  its  Sub-No.  17 
permit  which  authorizes  it  to  serve 
Areata  Graphics  Division  of  Depew,  NY, 
under  contract(s),  in  order  to  (1)  broaden 
its  commodity  authority  to  transport 
such  commodities  as  are  manufactured 
in  the  printing  industry,  and  (2)  broaden 
its  territorial  authority  to  between 
points  in  the  United  States. 

MC  138635  (Sub-125X),  filed  January  2, 
1981.  Applicant:  CAROLINA  WESTERN 
EXPRESS.  INC.  Box  3995,  Gastonia.  NC 
28052.  Representative:  Eric  Meierhoefer, 
Suite  423, 1511 K  Street,  N.W.. 
Washington,  DC  20005.  The  application 
seeks  to  remove  restrictions  in  Sub-Nos. 
46  and  68F  to  (1)  broaden  the  commodity 
descriptions  from  general  commodities 
(except  those  of  imusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk  and  those  requiring 
special  equipment)  to  general 
commodities  (except  classes  A  and  B 
explosives]  and  (2)  remove  the 
restrictions  limiting  transportation  to 
traffic  moving  on  bills  of  lading  of 
freight  forwarders. 


MC  144678  (Sub-35X],  filed  January  6, 
1981.  Applicant:  AMERICAN  FREIGHT 
SYSTEM.  INC.,  9393  West  110th  Street. 
Overland  Park,  Kansas  66210. 
Representative:  Harold  H.  Clokey,  Vice 
President  and  General  Counsel, 

American  Freight  System,  Inc.,  9393 
West  noth  Street,  Overland  Park,  KS 
66210.  Applicant  seeks  removal  of 
restrictions  in  Sub-Nos.  3F,  4F,  and  8F  in 
order  to  (1)  broaden  the  commodity 
descriptions  from  general  commodities 
(except  those  of  imusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk  and  those  requiring 
special  equipment)  to  general 
commodities  (except  classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission);  (2) 
authorize  service  at  all  intermediate 
points,  and  (3)  in  Sub  No.  8  remove  a 
restriction  that  authorizes  service  at  the 
junction  of  Interstate  Hwy.  35  and  U.S. 
Hwy.  50  for  purposes  of  joinder  only, 
and  a  restriction  that  limits  the  regular 
route  operations  against  the 
transportation  of  traffic  moving  between 
the  Kansas  City,  MO-KS,  Commercial 
Zone  and  Wichita,  KS. 

MC  145477  (Sub-lX),  filed  January  7, 
1981.  Applicant:  MID-CrnES  MOTOR 
FREIGHT,  INC.,  324  Michigan,  St. 

Joseph,  MO  65404.  Representative:  Tom 
B.  Kiatsinger,  Kretsinger  &  Kretsinger,  20 
East  Franklin,  Liberty,  MO  64068. 
Applicant  seeks  to  remove  restrictions 
in  its  lead  certificate  in  order  to  (1) 
broaden  the  commodity  description  frrom 
general  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment)  to  general  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods  as  defined  by  the 
Commission),  and  (2)  remove  the 
restriction  lii^ting  the  authority  to  the 
transportation  of  traffic  originating  at 
and  destined  to  Kansas  City.  Faucett, 
and  St.  Joseph,  MO. 

(FR  Doc.  n-isn  FUad  l-lS-Bl;  8:45  am] 
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As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  ffied  under  49 
U.S.C.  10924, 10926, 10931  and  10932. 

We  find: 

Each  transaction  is  exempt  frnm 
section  11343  (formerly  section  5)  of  the 
Interstate  Commerce  Act,  and  complies 
with  the  appropriate  transfer  rules. 
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This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  on  or  before  February  5, 1981. 
Replies  must  be  filed  within  20  days 
after  the  final  date  for  filing  petitions  for 
reconsiderations;  any  interested  person 
may  file  and  serve  a  reply  upon  die 
pcirties  to  the  proceeding.  Petitions 
which  do  not  comply  with  the  relevant 
transfer  rules  at  49  CFR  1132.4  may  be 
rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any.  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conations  set  forth  in  the  following 
decision-notices  on  or  before  February 
17. 1981.  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect. 

By  the  Commission.  Review  Board  Number 
5.  Members  Krock.  Taylor,  and  Williams. 

MC-^C-78801.  By  decision  of 
December  1. 1980  issued  under  49  U.S.C. 
10926  and  the  transfer  rules  at  49  C.F.R. 
1132  Review  Board  Niunber  5  approved 
the  tiansfer  to  S&P  Trucking.  Inc.,  of 
Kennett.  MO  of  Certificate  No.  MC 
140475  (Sub-Nos.  2. 4.  €md  6)  issued  to 
Holcomb  Trucking  Company.  Inc.  of 
Holcomb.  MO.  The  authority  in  Sub- 
Nos.  2. 4  and  6  was  issued  May  19. 1976. 
January  22. 1979.  and  November  6. 1980. 
respectively.  This  authority  authorizes 
the  transportation,  over  irregular  routes, 
in  interstate  or  foreign  commerce,  of  (1) 
dry  fertilizer  and  dry  fertilizer  materials, 
in  bulk,  finm  the  facilities  of  Cargill 
Incorporated,  at  or  near  New  Madrid. 
MO.  to  points  in  Arkansas.  Illinois 
(except  East  St.  Louis  and  those  points 
in  Illinois  located  within  the  St.  Louis. 
MO-East  St.  Louis.  IL  commercial  zone). 
Iowa.  Kentucky,  and  Tennessee.  92] 
fertilizer  and  fertilizer  ingredients 
(except  petroleum  and  petroleum 
products),  from  points  in  Dunklin 
County.  MO  (except  Malden),  and  points 


in  Pemiscott  County.  MO  to  points  in 
Alabama.  Arkansas.  Illinois  (except 
East  St.  Louis  and  its  commercial  zone). 
Kentucky.  Louisiana.  Mississippi,  and 
Tennessee.  (3)  dry  fertilizer  and  dry 
fertilizer  ingredients.  fi*om  Memphis  and 
Nashville.  TN  to  points  in  Missouri.  (4) 
dry  fertilizer  €uid  fertilizer  ingredients 
(a)  from  Nashville.  TN  to  points  in 
Missouri  and  (b)  fix)m  the  facilities 
utilized  by  United  States  Steel 
Corporation  in  Memphis.  TN  to  points  in 
Missouri,  and  (5)  dry  fertilizer  and 
fertilizer  ingredients,  in  bulk,  in  diunp 
vehicles.  fiY)m  Memphis.  TN  (except  the 
facilities  utilized  by  United  States  Steel 
Corporation)  to  points  in  Missouri. 
Applicant’s  representative  is:  Thomas  P. 
Rose.  P.O.  Box  205.  Jefferson  City.  MO 
65102. 

MC  78854.  By  decision  of  November 
19. 1980  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  Review 
Board  Number  5  approved  the  triuisfer 
to  Lane’s  Transport  (Toronto)  Limited  of 
Certificate  No.  MC  120951  (Sub-No.  2) 
issued  Mtuch  27. 1979  to  Duggan’s 
Trucking.  Inc.  authorizing  the 
transportation  in  interstate  or  foreign 
commerce,  over  irregular  routes,  of 
general  commodities  (except  those  of 
imusual  value,  classes  A  €uid  B 
explosives,  household  goods,  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment).  (1)  between  points  in  Erie 
County.  NY.  and  (2)  between  points  in 
Erie  County.  NY.  on  the  one  hand.  and. 
on  the  other,  points  in  Niagcna  County. 
NY.  Applicant’s  representative  is: 

Robert  D.  Gunderman.  Suite  710.  Staffer 
Building.  Buffalo.  NY  14202. 

Note. — Common  control  is  involved. 

MC-FC-78863.  By  decision  of 
December  12. 1980.  issued  under  49 
U.S.C.  10931  or  10932  cuid  the  transfer 
rules  at  49  CFR  1132.  Review  Bocud 
Number  5  approved  the  transfer  to  D.C. 
Tremsport.  bic.  d.b.a.  Roughneck 
Trucking.  Inc.,  of  2811  Albany.  Houston. 
TX  77006  of  Certificate  of  Registration 
No.  MC  120750  (Sub-No.  1)  issued  2/12/ 
76.  to  D.C.  Transport.  Inc.,  of  10707 
Goodnight.  Dallas.  TX  75220.  evidencing 
a  right  to  engage  in  transportation  in 
interstate  commerce  corresponding  in 
scope  to  No.  5091.  dated  9/2/80  issued 
by  the  Railroad  Commission  of  Texas, 
authorizing  oilfield  equipment  and  pipe, 
machinery,  and  various  other  named 
commodities,  with  certain  restrictions, 
between  points  in  Texas.  TA  lease  is  not 
sought.  lYansferee  holds  no  authority. 

MC-FC-78868.  By  decision  of 
December  12. 1980  issued  under  49 
U.S.C.  10926  and  the  transfer  rules  at  49 
CFR  1132.  Review  Board  Number  5 
approved  the  transfer  to  H  &  P  Trucking. 
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Inc.  of  Mt  Vernon.  MO  of  Certificate 
MC  117568  (Sub-No.  21F)  issued  July  25. 
1980  to  Wade  Truck  lines.  Inc.,  of 
Verona.  MO.  authorizing  the 
transportation  of  sand,  gravel,  rock,  and 
asph^t.  in  bulk,  in  dump  truck  vehicles, 
over  irregular  routes,  between  points  in 
McDonald.  Barry.  Stone,  and  Taney 
Counties.  MO.  and  points  in  Benton. 
Washington.  Madison.  Marion.  Bcucter. 
Carroll,  and  Boone  Counties.  AR. 
Applicant’s  representative:  Charies  J. 
Fain.  333  Madison  St..  Jefferson  City. 

MO  65101. 

MC-FC-78827.  By  decision  of 
November  5. 1980.  issued  under  49 
U.S.C.  10926  and  Ae  transfer  rules  at  49 
CFR  1132.  Review  Board  Number  5 
approved  the  transfer  to  FRANK’S 
TRUCKING  CORP..  of  U  Grange,  m  of 
Certificate  MC  126949  issued  September 
2, 1976  to  ATLANTIC  COAST  IMPORT 
CARRIERS.  INC.  of  La  Grange.  IL 
authorizing  the  transportation  by 
irregular  routes  of  cream  and  condensed 
milk,  in  containers,  and  butter,  from 
Columbus  and  Toledo.  OH.  Fort  Wayne 
and  Bluffton.  IN.  and  points  in  that  part 
of  Michigan  on  and  south  of  Michigan 
Hi^way  21  between  Grand  Rapids  and 
Port  Huron,  and  on  and  east  of  U.S. 
Highway  131  between  Grand  Rapids 
and  the  Michigan-Indiana  State  line;  to 
Springfield.  Worcester  and  Boston.  MA. 
and  points  in  Massachusetts  within  20 
miles  of  Boston  and  Providence.  RL  New 
York.  NY.  Paterson.  Newaric.  Hillside. 
Belleville.  Woodbridge.  and  Perth 
Amboy.  NJ.  Wilmington.  DE, 
I%iladelphia.  Hershey  and  Harrisburg. 
PA.  and  Baltimore.  MD;  and  empty 
containers  used  in  the  transportation  of 
the  commodities  described  above,  firom 
the  above-specified  destination  points  to 
the  above-specified  origin  points. 
Applicant’s  representative  is:  Joan 
Devitt.  President,  316  S.  6th  Avenue,  La 
Grange,  IL  60525. 

MC-FC-78905.  By  decision  of 
December  30, 1980.  issued  under  49 
U.S.C.  10926  and  the  transfer  rules  at  49 
CFR  1132,  Review  Board  Number  5 
approved  the  transfer  to  DAVID  S. 
WRIGHT,  d.b.a.  WRIGHTS  TRANSFER 
&  STORAGE,  a  portion  of  Certificate 
No.  MC-20084  issued  July  2, 1951,  to 
LEO  BERTRAND  CRTTES.  d.b.a.  CRTTES 
TRANSFER,  authorizing  the 
transportation  of  household  goods  as 
defined  by  the  Commission,  (a)  between 
points  in  Pendleton  County,  WV,  on  the 
one  hand,  and,  on  the  other,  points  in 
VA.  WV.  KY.  OH,  PA.  MD.  and  DC  (b) 
between  Cumberland.  MD,  and  points 
within  10  miles  of  Cumberland,  on  the 
one  hand,  and,  on  the  other,  points  in 
NY  on  and  south  of  US  Hwy  6,  and 
those  in  MD.  NJ.  PA.  VA.  WV.  and  DC 
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and  (c)  between  Mountain  Lake  Park, 

MO,  and  points  within  20  miles  of 
Moimtain  Lake  Park,  on  the  one  hand, 
and,  on  the  other,  points  in  MD,  PA,  OH, 
VA,  WV,  and  DC.  Applicants’ 
Representative  is  Edward  N.  Button,  580 
Northern  Avenue,  Hagerstown,  MD 
21740. 

Note. — Application  for  TA  has  not  been 
filed.  Transferee  holds  no  authority  from  this 
Commission. 

MC-FC-78903.  By  decision  of 
December  30, 1980,  issued  under  49 

U. S.C.  10926  and  the  transfer  rules  at  49 
CFR 1132,  Review  Board  Number  5 
approved  the  transfer  to  BOUTWELL 
ENTERPRISES,  INC.,  of  Jay.  FL.  of 
Certificate  MC-138102  {Sub-No.  2), 
issued  November  28, 1973  and 
Certificate  No.  MC-138102  (Sub-No.  3), 
issued  September  9, 1980,  to  CARSON 
D.  BOUTWELL.  d.b.a.  BOUTWELL 
TRUCK  LINES,  of  Jay,  FL,  authorizing 
the  transportation  of  (1)  dry  bulk 
fertilizer,  from  Cottondale  &  Pensacola, 
FL,  to  points  in  AL  and  MS;  and  (2)  dry 
fertilizer,  from  points  in  Escambia  and 
Santa  Rosa  Counties,  FL,  to  points  in 

AL,  GA,  MS,  and  LA.  Applicant’s 
representative:  Bobby  A.  Boutwell,  P.O. 
Box  338,  Jay,  FL  32565. 

Note. — ^Transferee  does  not  hold  any  ICC 
authority.  Application  for  TA  has  not  been 
Bled.  This  application  was  previously 
assigned  docket  MC-F-14520F. 

MC-FC-78893.  By  decision  of 
December  19. 1980,  issued  under  49 
U.S.C.  10926  and  the  transfer  rules  at  49 
CFR  1132,  Review  Board  Number  5 
approved  the  transfer  to  CAROLINA 
AGRICULTURAL  DISTRIBUTORS. 

INC.,  a  coiporation  of  Plymouth,  NC,  of 
Certificate  No.  MC-145928  (Sub  Nos.  2, 4 
and  5}  issued  July  12, 1979,  and  April  30, 
July  7,  and  July  11, 1980,  respectively,  to 
PANTEGO  DISTRIBUTING  CO.,  INC.  of 
Pantego,  NC,  authorizing  the 
transportation  of  (1)  paper,  paper 
praducts  and  wood  pulp  from  the 
facilities  of  Weyerhaeuser  Co.,  Inc.,  in 
NC,  to  points  in  CT,  FL,  ME,  NH, 

NJ,  NY,  RI,  VT,  and  the  facilities  of 
Weyerhaeuser  Co.,  Inc.  at  Seymour,  IN. 
(2)  Manufactured  forest  products,  from 
points  in  NC  to  points  in  CT,  FL,  ME, 

MA,  NH.  NJ.  RI,  VT.  SC.  GA.  AL,  MS, 

KY  TN.  WV,  OH.  MI,  IL.  IN.  and  WI. 
restricted  to  the  transportation  of  traffic 
originating  at  the  facilities  of 
Weyerhaeuser  Co.,  Inc.  (3)  Forest 
products  from  the  facilities  of 
Weyerhaeuser,  Inc.,  in  NC  to  points  in 
Ny,  NJ,  DE,  MD,  PA,  and  VA.  (4)  Lumber 
and  lumber  products,  and  iron,  steel  and 
aluminum  articles  between 
Philadelphia,  PA,  on  the  one  hand,  and. 


on  the  other,  Newport  News,  VA. 
Applicant’s  representative  is;  Peter  A. 
Greene,  1920  N  St.,  N.W.,  Washington, 
D.C.  20036.  Application  for  temporary 
authority  has  been  filed. 

MC-FC-78880.  By  decision  of 
December  11, 1980,  issued  under  49 
U.S.C.  §  10926  and  the  transfer  rules  at 
49  CFR  1132,  Review  Board  Number  5 
approved  the  transfer  to  T.  DEL  FARNO 
TRUCKING  CO.,  of  Pawtucket,  RI,  of 
Certificate  MC-144899  (Sub-No.  IF), 
issued  June  25, 1980,  to  B.T.  OILFIELD 
TRANSPORT,  INC.,  of  North  Kingstown, 
RI,  authorizing  the  transportation  of  (1) 
machinery,  equipment,  materials,  and 
supplies  used  in,  or  in  connection  with, 
the  discovery,  development,  production, 
refining,  manufacture,  processing, 
storage,  transmission,  and  distribution, 
of  natural  gas  and  petroleum  and  their 
products  and  by-products,  and  (2) 
machinery,  materials,  equipment,  and 
supplies  used  in,  or  in  connection  with, 
the  construction,  operation,  repair, 
servicing,  maintenance  and  dismantling 
of  pipe  lines,  including  the  stringing  and 
picking  up  thereof,  between  North 
Kingstown,  RI,  on  the  one  hand,  and,  on 
the  other,  points  in  AR,  CT,  DE,  GA,  IL, 
IN,  LA.  MD.  MA,  MI,  MS,  NC.  NJ,  NY, 
OH.  OK,  PA,  RI,  SC,  TX.  VA.  and  WV. 
Applicant’s  representative:  Frank  J. 
Weiner,  15  Court  Square,  Boston,  MA 
02108. 

Note. — Transferee  holds  CertiBcate  MC 
96165  and  sub-numbers  thereunder. 
Application  has  been  Bled  for  TA  under  49 
U.S.C.  11359. 

MC-FC-78865.  By  decision  of 
December  11, 1980  issued  imder  49 
U.S.C.  10926  and  the  transfer  rules  at  49 
CFR  1132,  Review  Board  Number  5 
approved  the  transfer  to  WACHUSETT 
TRANSPORA'nON  CO.,  INC.,  of 
Clinton,  MA,  of  Certificate  MC  146219F, 
issued  February  26, 1980,  to  FROZEN 
FOOD  DELIVERY  SERVICE,  INC. 
(Shawmut  Commimity  Bank  and  T.H.E. 
Appraisal  Corporation,  Successors  in 
Interest),  of  Berlin,  MA,  authorizing  the 
transportation  of  cereal,  plastic  articles, 
lunch  and  picnic  kits,  napkins,  sugar, 
condiments,  and  straws  (except 
commodities  in  bulk),  from  the  facilities 
of  Van  Brode  Milling  Co.  Inc.,  at  Clinton, 
MArto  points  in  AL,  CA,  FL,  GA,  IL,  IN, 
lA,  KS.  MD,  MI.  MN,  MS,  MO,  NE.  NJ, 
NY.  NC.  ND,  OH,  OK,  PA.  SC.  SD,  TN. 
VA,  WV,  WI,  and  DC.  Applicants’ 
representative:  James  M.  Bums,  1383 
Main  Street,  Suite  413,  Springfield,  MA 
01103. 


Note. — ^Application  for  TA  has  been  Bled. 
Transferee  holds  no  permanent  authority 
from  this  Commission. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-1572  Filed  1-15-81;  8:45  am] 

BILUNO  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

Administration 

Federal  Advisory  Council  on 

Occupational  Safety  and  Health; 

Meeting 

Notice  is  hereby  given  that  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health, 
established  under  Section  1.5  of 
Executive  Order  12196  of  Febmary  26, 
1980  (Vol.  45,  No.  40),  will  meet  on 
February  3, 1981  starting  at  10:00  a.m.  in 
Room  N5437  A,  B,  C,  and  D,  of  the 
Frances  Perkins  Department  of  Labor 
Building,  200  Constitution  Avenue,  N.W.. 
Washington,  D.C.  The  meeting  will  be 
open  to  the  public. 

The  agenda  provides  for: 

I.  Call  to  Order 

II.  Approval  of  Minutes  of  Meeting 
October  28, 1980 

III.  Announcements 

IV.  Update  of  Training  Requirements 
in  29  CFR  1960 

V.  Report  on  Labor-Management 
Safety  and  Health  Committees 

VI.  Committee  Reports  and 
Recommendations 

A.  Conference  Committee 

B.  Special  OPM-Standards 

C.  Interagency  Task  Group  on  Federal 
Employee  Medical  Records 

VII.  New  Business 

The  Council  welcomes  written  data, 
views  or  comments  concerning  safety 
and  health  programs  for  Federal 
employees,  including  comments  on  the 
agenda  items.  All  such  submissions 
received  by  close  of  business  January 
30, 1981,  will  be  provided  to  the 
members  of  the  Council  and  included  in 
the  record  of  the  meeting. 

The  Council  will  consider  oral 
presentations  relating  to  agenda  items. 
Persons  wishing  to  orally  address  the 
Coimcil  at  the  meeting  should  submit  a 
written  request  to  be  heard  by  close  of 
business  January  30, 1981.  The  request 
must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  appearance  will  be 
made,  a  short  summary  of  the  intended 
presentation  and  an  estimate  of  the 
amount  of  time  needed. 

All  communications  regarding  this 
Advisory  Council  should  be  addressed 
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to  Robert  ].  Broderick,  Acting  Director, 
Office  of  Federal  Agency  Safety  and 
Health  Programs,  Department  of  Labor, 
OSHA,  Bicentennial  Building,  600  E 
Street,  Suite  500,  N.W.,  Washington, 

D.C.  20210,  telephone  (202)  376-3005. 

Signed  at  Washington,  D.C.  this  12th  day  of 
January,  1981. 

Eula  Bingham, 

Assistant  Secretary. 

[FR  Doc.  Bi-ieei  Filed  1-15-Bl;  8:45  am] 

BILUNO  CODE  4510-26-M 


Office  of  the  Secretary 

Senior  Executive  Service; 
Reappointment  of  Members  to  the 
Performance  Review  Board 

This  notice  amends  Department  of 
Labor  notice  published  in  44  FR  55240, 
dated  September  25, 1979,  listing 
Department  of  Labor  members  of  the 
Performance  Review  Board  of  the  Senior 
Executive  Service. 

Alfred  M.  Zuck  has  been  reappointed 
as  Chairperson  for  a  three-month  period, 
January  1, 1981,  through  March  31, 1981. 
Charles  E.  Pugh  has  also  been 
reappointed  for  a  three-month  period, 
January  1, 1981,  through  March  31, 1981, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  A.  Yeager,  Director  of 
Personnel  Management,  Room  C5526, 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210,  telephone  202-523-9191. 

Signed  at  Washington,  D.C.,  this  13th  day 
of  January,  1981. 

Ray  Marshall, 

Secretary  of  Labor. 

[FR  Doc.  81-1633  Filed  1-15-81;  8:45  am] 

BUXING  CODE  4510-23-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Regulation  Review 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice  of  Orders  and 
opportunity  to  file  comments  in  Board 
proceedings. 

summary:  5  U.S.C.  sec.  1205(e] 
authorizes  the  Board  to  review  rules  and 
regulations  issued  by  the  Office  of 
Personnel  Management  and  their 
implementation  by  other  Federal 
agencies  in  order  to  determine  if  they 
have  required  or  would  require  any 
federal  employee  to  conunit  a  prohibited 
personnel  practice  in  violation  of  5 
U.S.C.  sec.  2302(b).  The  Board  has 
issued  orders,  described  below,  under 
section  1205(e).  Those  orders  schedule 
five  matters  for  review  and  deny  review 


of  some  rules  and  regulations  raised  in 
petitions  filed  pursuant  to  section 
1205(e)(1)(B). 

DATES:  In  all  of  the  matters  scheduled 
for  review,  the  respondents’  briefs  are  to 
be  filed  by  March  13, 1981.  Interested 
persons  are  invited  to  file  comments. 
These  comments  may  be  filed  at  any 
time  prior  to  Board’s  determination  but 
the  Board  cannot  guarantee  that  it  will 
be  able  to  consider  filed  comments 
unless  they  are  received  by  April  1, 

1981.  All  filings  are  to  be  made  in 
accordance  with  5  CFR  Part  1203,  the 
Board’s  interim  regulations  governing 
review  of  OPM  regulations.  46  FR  2326 
(Jan.  9, 1981).  All  pleadings,  briefs  and 
comments  received  in  these  matters  will 
be  publicly  available  for  inspection  in 
the  Office  of  the  Secretary  of  the  Merit 
Systems  Protection  Board. 
address:  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  Room  350, 
1717  H  Street,  NW,  Washington,  D.C. 
20419  (202)  632-4525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Mayor,  Office  of  the  General 
Counsel,  Merit  Systems  Protection 
Board  (202)  653-8386. 

SUPPLEMENTARY  INFORMATION:  The 
Board  will  review  the  following  rules 
and  regulations  on  its  own  motion; 

a.  Voliune  5  CFR  432.201(a)  which 
limits  the  coverage  of  5  U.S.C.  sec.  4303, 
Actions  based  on  unacceptable 
performance,  to  actions  based  solely  on 
imacceptable  performance  and  5  CFR 
752.401(a)(2)  which  extends  the 
coverage  of  adverse  actions  under  5 
U.S.C.  sec.  7512  to  actions  taken  for  both 
performance  and  conduct  cases.  [In  Re 
reduction-in-grade  or  removals  for 
performance  and  non-performance 
related  reasons,  Docket  No. 
HQ12058110011).  The  issues  to  be 
addressed  in  this  review  are,  whether 
these  regulations:  (1)  deny  federal 
employees* substantial  ri^ts  provided 
by  Chapter  43  of  the  Civil  Service 
Reform  Act;  (2)  require  the  commission 
of  prohibited  personnel  practices  with 
respect  to  employees  against  whom  a 
reduction-in-grade  or  a  removal  is 
proposed  for  performance  and  non¬ 
performance  related  reasons  in  violation 
of  5  U.S.C.  sec.  2302(b)(ll);  and/or  (3) 
deny  federal  employees  an  opportunity 
to  demonstrate  improved  performance 
before  they  can  be  reduced-in-grade  or 
removed. 

b.  Voliune  5  CFR  735.206,  which 
restricts  federal  employees  from  using 
official  information  in  furtherance  of  a 
private  interest  and  5  CFR  1001.735-208 
which  restricts  OPM  employees  from 
making  public  disagreements  with  or 
criticisms  of  officials,  policies  or 
practices  of  OPM  or  other  Federal 


agencies  in  areas  relating  to  OPM’s 
fimctions.  [In  Re  disclosure  of 
information.  Docket  No. 

HQ12058110010).  The  issues  to  be 
addressed  in  this  review  are  whether 
these  regulations:  (1)  prohibit  disclosure 
of  information  in  areas  which  arc 
protected  under  5  U.S.C.  sec.  2302(b)(8): 
(2)  violate  the  “whistleblower” 
protections  of  the  Civil  Service  Reform 
Act  which  restrict  disclosure  of 
information  only  where  it  is  specifically 
prohibited  by  law  or  required  by 
Executive  oirfer  in  the  interest  of 
national  defense  or  the  conduct  of 
foreign  affairs;  and/or  (3)  require  the 
commission  of  a  prohibited  persoimel 
practice  with  respect  to  employees  who 
disclose  information  which  they 
reasonably  believe  evidences  a 
violation  of  law,  mismanagement,  waste 
of  funds,  abuse  of  authority  or  a  danger 
to  public  health  or  safety. 

c.  335  Federal  Personnel  Mcmual, 
Chapter  Sl-5(c)(l)(b)  (1979),  which 
permits  agencies  to  except  fitim  their 
competitive  merit  plans  promotions 
which  result  from  an  employee’s 
position  being  reclassified  at  a  higher 
grade  because  of  an  accretion  of  duties. 
[In  Re  exceptions  from  competitive 
plans.  Docket  No.  HQ1205811012).  The 
issues  to  be  addressed  in  this  review  are 
whether  this  rule:  (1)  permits  the  non¬ 
competitive  promotion  of  an  employee 
whose  position  is  upgraded  as  a  result 
of  the  addition  of  duties  by  planned 
management  action; 

(2)  permits  the  granting  of  special 
preferences  or  advantages  in  violation 
of  5  U.S.C.  2302(b)(6);  and/or 
discrimination  in  violation  of  5  U.S.C. 
2302(b)(1),  and/or  (3)  permits  the 
evasion  of  the  Chapter  43  requirement 
that  promotion  determinations  be  based, 
in  part,  upon  performance  appraisals  in 
violation  of  5  U.S.C.  2303(b)(1). 

The  Board  will  also  review  the 
following  rules  and  regulations  raised  in 
petitions  filed  with  it  pursuant  to  5 
U.S.C.  1205(e)(1)(B): 

a.  Volume  5  CFR  752.401(c)(9)  which 
excludes  frtim  adverse  action  procedural 
requirements  the  furlough  of  seasonal, 
parf-time  and  intermittent  employees. 
[National  Treasury  Employees  Union  v. 
Jule  M.  Sugarman,  Acting  Director, 
Office  of  Personnel  Management, 

Docket  No.  HQ120500006).  llie  issues  to 
be  addressed  in  this  review  are  whether 
(1)  the  regulation  impermissibly 
restricts,  on  its  face  or  as  implemented, 
the  statutory  procedures  found  at  5 
U.S.C.  7511-7514  (Subchapter  II)  with 
regard  to  the  specific  personnel  actions 
at  issue  or  with  regard  to  the  class  of 
employees  involved  and  (2)  Subchapter 
II  implements  or  directly  concerns  the 
merit  principles  contained  in  5  U.S.C. 
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2301(b}(2],  (6)  and  (8](A)  so  that  their 
violation  constitutes  a  prohibited 
personnel  practice  under  5  U.S.C. 
2302(b)(ll). 

b.  Federal  Personnel  Manual 
Supplement  335-1,  Subchapter  S6  which, 
as  implemented  by  the  Customs  Service, 
has  restricted  the  availability  to 
employees  and  others  of  crediting  plans 
used  by  promotion  and  selection  panels 
to  rate  and  rank  candidates  for 
employment  and  promotion.  [National 
Treasury  Employees  Union  v.  Jule  M. 
Sugarman,  Acting  Director,  Office  of 
Personnel  Management,  et  al.  Docket 
No.  HQ120500003).  The  issues  to  be 
addressed  in  this  review  are  whether: 

(1)  has  the  Customs  Service  arbitrarily 
refused  access  to  such  plans;  and  (2),  in 
the  event  that  it  has,  does  the  arbitrary 
refusal  of  access  to  crediting  plans 
constitute  a  violation  of  sec.  2302(b]. 

The  Board  will  not  review  the 
following  rules  and  regulations  raised  in 
petitions  filed  with  it  pursuant  to  5 
U.S.C.  1205(e)(1)(B): 

a.  Volume  5  CFR  771.204,  which 
permits  agencies  to  exclude  bargaining 
unit  employees  for  the  coverage  of 
agency  grievance  systems,  (Petition  of 
Robert  M.  Tobias,  et  al.,  dated  Feb.  7, 
1980). 

b.  Volume  5  CFR  752.401(c)(2)  which 
excludes  actions  which  entitle 
employees  to  grade  retention  under  Part 
536  fi'om  adverse  action  procedural 
requirements.  (Petition  of  Robert  M. 
Tobias,  et  al.,  dated  Feb.  7, 1980);  and 

c.  Federal  Personnel  Manual 
Supplement  335-1  Subchapter  S6  which 
instructs  agency  personnel  to  maintain 
proper  security  and  control  over 
examination  materials  used  to  evaluate 
employees  for  promotion  and  internal 
placement  (Petition  of  Vincent  L. 
Connery,  dated  Feb.  7, 1980).  The  Board 
will,  as  noted  above,  review  the 
implementation  of  this  rule  by  the 
Customs  Service. 

For  the  Board. 

Ruth  T.  Prokop, 

Chairwoman. 

January  13, 1981. 

[FR  Doc  81-1780  Filed  1-15-81;  8:45  am) 

MLUNO  CODE  e32$-20-ll 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Performance  Review  Board  Members 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  This  is  notice  of  Performance 
Review  Board  Membership  to  review 
the  performance  appraisal  of  a 


Presidential  appointee.  The  Federal 
Inspector,  Alaska  Natural  Gas 
Transportation  System,  who  was 
formerly  a  SES  career  member  and 
elected  to  retain  SES  benefits,  except 
pay,  under  5  U.S.C.  3392(c). 

EFFECTIVE  DATE:  January  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Jule  Sugarman,  Deputy  Director,  Office 
of  Personnel  Management,  1900  E  St., 
N.W.,  Washington,  D.C.  20415  (202-632- 
6106). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  listing  of  Performance 
Review  Board  members  proposed  by  the 
U.S.  Office  of  Personnel  Management: 

Mr.  Lloyd  Miller,  Deputy  Managing  Director, 
National  Transportation  Safety  Board 
Dr.  Robert  Fairman,  Acting  Assistant 
Secretary  for  Administration,  Department 
of  Transportation 

Ms.  June  G.  Brown,  Inspector  General, 
Department  of  Interior. 

Office  of  Personnel  Management. 

Beverly  M.  Jones, 

Issuance  System  Manager. 

[FR  Doc.  81-1753  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-17434:  File  No.  SR-Amex- 
80-33] 

American  Stock  Exchange,  Inc.; 
Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Act  of  1934  (the  “Act”),  15 
U,S.C.  78s(b)(l),  as  amended  by  I^b.  L. 
No.  94-29, 16  (June  4, 1975),  notice  is 
hereby  given  Aat  on  December  31, 1980 
the  above-mentioned  self-regulatory 
organization  filed  with  the  Securities 
and  Exchange  Commission  a  proposed 
rule  change  as  follows: 

The  Exchange’s  Statement  of  Terms  of 
Substance  of  the  Proposed  Rule  Change 

((Brackets)  indicate  material  to  be 
deleted  and  italics  indicate  material  to 
be  added.) 

Article  IV,  Section  2(m) 

Registered  Address 

(m)  Every  member  [,  member  firm  and 
member  corporation)  and  member 
organization  shall  register  with  the 
Exchange  an  address  and  subsequent 
changes  thereof  where  notices  may  be 
served.  [The  registered  address  of  every 
member  who  personally  transacts 
business  upon  the  Exchange  must  be  in 
its  vicinity.')  Any  notice  mailed  to  a 


'This  has  been  interpreted  to  encompass  the  New 
York  metropolitan  area. 


member  or  member  organization  at  the 
last  address  registered  at  the  Exchange 
shall  be  presumed  to  have  been  received 
by  such  member  or  member 
organization. 

The  Exchange’s  Statement  of  Purpose 
and  Basis 

The  purpose  and  basis  of  the 
foregoing  rule  change  is  as  follows: 
Article  IV,  Section  2(m)  of  the  Exchange 
Constitution  requires  that  every  member 
and  member  organization  register  an 
address  with  the  Exchange  where 
notices  may  be  served.  The  registered 
address  of  every  member  who 
personally  transacts  business  on  the 
Floor  must  be  in  the  “vicinity  of  the 
Exchange”.  Notices  mailed  by  the 
Exchange  to  a  member’s  registered 
address  are  presumed  to  have  been 
received  by  the  member. 

The  local  address  requirement  was 
originally  intended  to  facilitate  the 
expeditious  clearance  and  settlement  of 
transactions  on  the  floor  of  the 
Exchange.  However,  the  creation  of 
modem  clearance  and  settlement 
facilities  such  as  the  National  Securities 
Clearing  Corporation  and  the  Depository 
Trust  Company  has  eliminated  the  need 
for  this  requirement. 

The  proposed  amendment  is 
consistent  with  Section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
Section  6(b)(2)  and  6(b)(5)  of  the  Act  in 
particular  in  that  it  would  enhance  the 
ability  of  qualified  persons  to  become 
members  of  the  Exchange  and  remove 
an  impediment  to  and  enhance  the 
perfection  of  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  by  removing  a  geographical 
location  requirement  for  members  who 
wish  to  personally  transact  business  on 
the  floor  of  the  Exchange.  The  proposed 
amendment  is  also  consistent  with 
Section  6(b)(5)  in  that  it  would  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  and  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  by  making 
Exchange  requirements  consistent  with 
the  geographical  location  requirements 
for  members  of  the  National  Securities 
Clearing  Corporation. 

Comments  Received  From  Members, 
Participants  or  Others  on  Proposed  Rule 
Change 

No  comments  were  solicited  or 
received  with  respect  to  the  proposed 
rule  change. 

Burden  on  Competition 

The  Amex  has  determined  that  no 
burden  on  competition  will  be  imposed 
by  the  proposed  amendment.  On  the 
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contrary,  elimination  of  the  local 
registered  address  requirement  for  Floor 
members  will  enhance  competition. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
00  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  above-mentioned  self- 
regulatory  organization  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submission  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchtuige  Commission, 
Washington,  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foregoing  and 
all  written  submissions  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  above-mentioned 
self-regulatory  organization.  All 
submissions  should  refer  to  the  file 
number  references  in  the  caption  above 
and  should  be  submitted  within  21  days 
of  the  date  of  this  publication. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  81-1591  FUed  1-15-61;  8:45  am] 

BHJJNQ  CODE  8010-01-M 


[Release  No.  34-17440;  File  No.  SR-NASO- 
80-27] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  as  amended  by  Pub.  L 
94-29, 16  (June  4, 1975),  notice  is  hereby 
given  that  on  December  31, 1980,  the 
above-mentioned  self-regulatory 
organization  filed  with  the  Securities 
and  Exchange  Commission  a  proposed 
rule  change  as  follows: 

The  NASD’s  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

The  proposed  rule  change  amends  the 
numerical  designation  of  one  of  the 
Rules  of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers,  Inc., 
changing  Article  III,  Section  35  to  Article 
in.  Section  34. 


The  NASD's  Stated  Purpose  of  the 
Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  numerical 
designation  of  Section  35  to  Section  34 
thereby  maintaining  the  consecutive 
numbering  system  employed  in  the 
Rules  of  Fair  Practice  of  the  Association. 
The  proposed  rule  change  makes  no 
other  changes  to  the  affected  rule  or  any 
other  Rules  of  Fair  Practice  of  the 
Association.  In  connection  with  this 
filing,  the  Commission’s  attention  is 
directed  to  File  No.  SR-NASD-77-6 
containing  all  documentation  relating  to 
the  filing  of  Article  III,  Section  35  as 
approved  by  the  Commission  in 
Securities  Exchange  Act  Release  No. 
16067  (July  8, 1980). 

The  NASD’s  Statement  of  Basis  Under 
the  Act  for  Proposed  Rule  Change 

Section  15A(b)(2)  of  the  1934  Act 
requires  that  the  Association  possess 
the  capacity  to  carry  out  the  purposes  of 
that  Act.  Implicit  in  that  requirement  is 
authority  for  the  Association  to 
administer  rules  adopted  by  the 
Association  and  approved  by  the 
Commission.  *1110  proposed  ^e  change 
is  being  made  pursuant  to  that  authority. 

Comments  Received  From  Members, 
Participants  or  Others  on  Proposed  Rule 
Change 

No  comments  were  solicited  or 
received  regarding  the  proposed  rule 
change. 

The  NASD’s  Statement  on  Burden  on 
Competition 

The  Association  believes  that, 
because  of  the  technical  nature  of  the 
proposed  rule  change,  no  burden  will  be 
imposed  on  competition. 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934.  At 
any  time  within  sixty  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  file  6  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Copies  of  the 
filing  wiuQ  respect  to  the  foregoing  and 
of  all  written  submissions  will  be 


available  for  inspection  and  copying  in 
the  Public  Reference  Room,  1100  L  Street 
NW.,  Washington,  D.C.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number 
referenced  in  the  caption  above  and 
should  be  submitted  within  21  days  of 
the  date  of  this  publication. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsunmons, 

Secretary. 

January  12, 1981. 

[FR  Doa  81-1582  FUed  1-15-81;  ft45  am] 

BHJJNQ  CODE  S010-01-H 


[Retease  34-17441;  Fite  No.  SR-NASO-SO- 
28] 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  National 
Association  of  Securities  Dealers,  Inc. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  as  amended  by  Pub.  L. 
No.  94-29, 16  (June  4, 1975),  notice  is 
hereby  given  that  on  January  5, 1981,  the 
above-mentioned  self-regulatory 
organization  filed  with  the  Securities 
€uid  Exchange  Commission  a  proposed 
rule  change  as  follows: 

Statement  of  the  Tenns  of  Substance  of 
die  Proposed  Rule  Change 

Text  of  Proposed  Rule  Change 

The  following  is  the  full  text  of  a 
proposed  amendment  to  Schedule  D 
under  Article  XVI  of  the  Association’s 
By-Laws.  (New  language  is  italicized.) 

Part  XI  of  Schedule  D  of  the 
Association’s  By-Laws  is  deleted  in  its 
entirety  and  replaced  with  the  following: 

XI— Publication  and  Dissemination  of 
Quotations  to  the  News  Media 

The  NASDAQ  Committee  shall 
recommend  lists  of  quotations  of 
NASDAQ  securities  for  dissemination 
by  the  news  media.  The  criteria  for  such 
lists  shall  be  determined  by  the 
NASDAQ  Committee  in  light  of  the 
space  available  for  publication  and  the 
information  desired  by  the  news  media 
and  the  investing  public.  The  criteria 
shall  be  based  on  the  dollar  value  of 
securities  traded  except  in  the  case  of: 

A.  Convertible  debt  securities,  which 
shall  be  based  on  the  principal  amount 
outstanding,  and 

B.  Securities  subject  to  a  distribution, 
which  shall  be  initially  based  on  the 
size  of  the  distribution. 
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The  NASDAQ  Committee  may.  under 
appropriate  circumstances,  grant 
exceptions  to  its  established  criteria  if  it 
determines  that  it  is  in  the  public 
interest  to  do  so. 

Purpose  of  Proposed  Rule  Change 

The  proposed  rule  change  revises  Part 
XI  of  Schedule  D  of  the  Association’s 
By-Laws.  The  revision  clearly  states  that 
the  criteria  for  inclusion  in  the  quotation 
lists  constitute  only  recommendations  to 
the  media.  The  amendment  also  will 
permit  revisions  of  the  size  or  number  of 
lists,  as  well  as  the  precise  criteria  for 
determining  eligibility  for  inclusion  in 
any  recommended  list,  which  will 
become  immediately  effective  under  the 
provisions  of  Section  19(b)(3]  of  the 
Act.*  At  the  same  time,  the  proposed 
rule  does  clearly  state  the  basis  upon 
which  these  criteria  will  be  applied.  It 
distinguishes  between  equity  and  debt 
issues,  and  new  and  established  issues. 
This  will  permit  the  Association  to 
respond  quickly  to  changing  market 
conditions,  media  requirements  or 
requests  from  issuers,  the  investing 
public,  or  the  seciuities  industry. 
Therefore,  the  Association  believes  the 
proposed  rule  change  will  permit  it  to 
administer  its  quotations  list  program  in 
a  more  efficient  and  responsive  fashion. 

Basis  Under  the  Act  for  the  Proposed 
Rule  Change 

Section  15A(b](ll)  provides  that  an 
association  of  brokers  and  dealers  shall 
not  be  registered  as  a  national  securities 
association  unless  the  Commission 
determines  that  the  rules  of  the 
association  contain  provisions 
governing  the  form  and  content  of 
quotations  relating  to  securities  sold 
otherwise  than  on  a  national  securities 
exchange,  which  may  be  distributed  or 
published  by  any  member  or  other 
persons  associated  with  a  member,  and 
the  persons  to  whom  such  quotations 
may  be  supplied.  Such  rules  relating  to 
quotations  shall  be  designed  to  produce 
fair  and  informative  quotations  to 
prevent  bctitious  or  misleading 
quotations  and  to  promote  orderly 
procedures  for  collecting,  distributing 
and  publishing  quotations. 

Comments  Received  From  Members, 
Participants  or  Others  on  the  Proposed 
Rule  Change 

Comments  regarding  this  proposed 
rule  change  were  neither  solicited  nor 
received. 


‘The  criteria  will  be  submitted  to  the  Commission 
in  a  separate  filing. 


Burden  on  Competition 

Since  this  rule  change  only  deals  with 
recommendations  of  the  content  of  the 
lists  for  dissemination  by  the  news 
media,  the  Association  does  not 
anticipate  any  burden  on  competition. 

Wiffiin  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  above-mentioned  self- 
regulatory  organization  consents,  the 
Commission  will; 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submission  should  file  six  (6)  copies 
thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
Copies  of  the  filing  with  respect  to  the 
foregoing  and  of  all  written  submissions 
will  be  available  for  inspection  and 
copying  in  the  Public  Reference  Room, 
1100  L  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  referenced  in  the  caption  above 
and  should  be  submitted  on  or  before 
February  9, 1981. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

January  12, 1981. 

[FR  Doc.  81-1593  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  S01(M>1-M 


[Release  No.  34-17431;  File  No.  SR-NYSE- 
80-42] 

Seif'Regulatory  Organization; 
Proposed  Ruie  Change  by  New  York 
Stock  Exchange,  Inc. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  as  amended  by  Pub,  L. 
No.  94-29, 16  (June  4, 1975),  notice  is 
hereby  given  that  on  December  15, 1980 
the  above  mentioned  self-regulatory 
organization  filed  with  the  Securities 
and  Exchange  Commission  a  proposed 
rule  change  as  follows: 


The  Exchange’s  Statement  of  the  Terms 
of  Substance  of  the  Proposed  Rule 
Change 

The  proposed  amendments  to  Rule 
460,  if  adopted,  would  formally  adopt  a 
provision  of  Rule  460  which  the 
Securities  and  Exchange  Commission 
(SEC  or  Commission)  contends  was 
never  validly  adopted  by  tlm  Exchange’s 
Board  of  Directors  and  (ii)  to  add  to  Rule 
460  a  provision  that  specialists  and 
persons  affiliated  with  specialists 
should  avoid  acquiring  or  owning  more 
than  5  percent  of  a  stock  in  which  they 
or  one  of  their  affiliates  is  registered  as 
specialists. 

’The  Exchange’s  Statement  of  Basis  and 
Purpose 

The  basis  and  purpose  of  the 
proposed  amendment  to  Rule  460  are  as 
follows: 

The  Supplementary  material  to  Rule 
460 — i.e.,  .10  thereunder — provides  that 
a  specialist  should  not  be  in  a  control 
relationship  with  any  specialty  stock 
company  and  states  that  this  applies  to 
ownership  of  10  percent  or  more  of  the 
stock  of  the  company  and  entering  into 
business  transactions  involving,  for 
example,  loans  or  the  acceptance  of 
finder’s  fees. 

The  purpose  of  the  restriction  is  to 
prevent  a  potential  conflict  between  the 
specialist’s  obligation  to  maintain  a  fair 
and  orderly  market  and  his  acquisition 
of  “insider”  status.  Such  a  conflict  might 
make  it  difficult  for  the  specialist  to  act 
solely  in  the  interest  of  a  fair  and 
orderly  market. 

In  a  recent  review  of  an  Exchange 
disciplinary  proceeding  against  a 
member  for  violations  of  various  rules 
(including  Rule  460.10)  the  SEC — ^while 
upholding  the  sanction  imposed  by  the 
Exchange — set  aside  one  of  the 
Exchange’s  findings  of  a  violation  of 
Rule  460.10  on  the  grounds  that  "the 
record  indicates  that  Subsection  .10  was 
never  validly  adopted  as  a  rule  by  the 
Exchange’s  Board  of  Directors”. 

While  the  Exchange  disagrees  with 
the  SEC's  contention  that  Rule  460.10 
“was  never  validly  adopted,”  in  order  to 
avoid  future  enforcement  problems,  the 
Exchange’s  Board  has  formally 
approved  the  provision  and  the 
Exchange  is  now  asking  the  Commission 
to  approve  it  pursuant  to  Rule  19b-4. 
***** 

Also,  in  September  1978,  the  Board 
approved  a  rule  change  (Proposed  Rule 
98(b)),  as  included  in  File  No.  SR-NYSE- 
78-59  which  was  designed  to  tiodify  and 
Exchange  policy  that  a  specialist  and 
persons  affiliated  with  a  specialist 
should  avoid  acquiring  or  owning,  either 
individually  or  as  a  group,  more  than  5 
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percent  of  the  stock  of  a  specialty 
company.  In  any  case  where  5  percent  is 
exceeded,  the  Ebcchange  could  require 
that  stock  be  liquidated. 

The  5%  policy  is  designed  to 
supplement,  and  provide  a  buffer,  to  the 
absolute  prohibition  against  owning 
more  than  10%  of  the  stock.  It  seems 
appropriate  therefore  that  the  5%  policy 
should  be  included  in  Rule  460.10. 

At  the  same  time,  the  Exchange  is 
proposing  a  minor  change  to  the 
language  originally  proposed  in  SR- 
NYSE-78-59  to  make  clear  that  the  rule 
contains  latitude  to  enable  the  5%  limit 
to  be  exceeded  where  circumstances 
warrant.  And,  the  Exchange  is  also 
adding  a  reporting  requirement  in 
connection  with  the  5%  policy. 
***** 

With  the  proposed  amendment  to  the 
supplementary  material  of  Rule  460,  as 
contained  in  Exhibit  I,  the  Exchange 
also  proposes  to  repeal  subparagraph  (c) 
of  present  Rule  98.10,  which  would  be 
superseded  by  Rule  460.10,  as  proposed. 

The  Exchange’s  Basis  Under  the  Act  for 
Proposed  Rule  Change 

The  proposed  rule  changes  are 
consistent  with  Section  6(b)(1)  in  that 
they  would  better  enable  the  Exchange 
to  enforce  compliance  by  its  members 
and  persons  associated  with  members 
with  rules  of  the  Exchange;  speciHcally, 
Rule  460.10  and  present  Exchange  policy 
which  would  be  codified  by  the 
proposed  amendment  to  this  Rule. 

Conuiients  Received  From  Members, 
Paticipants  or  Others  on  Proposed  Rule 
Changes 

The  Exchange  has  not  solicited  nor 
has  it  received  any  comments  regarding 
the  proposed  rule  changes. 

Burden  On  Competition 

The  proposed  rule  changes  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  above  mentioned  self- 
regulatory  organization  consents,  the 
Commission  will; 

(A)  By  order  approve  such  proposed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of  Ae 
Commission,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
Copies  of  the  filing  with  respect  to  the 
foregoing  and  of  all  written  submissions 
will  be  available  for  inspection  and 
copying  in  the  Public  Reference  Room, 
1100  L  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  referenced  in  the  caption  above 
and  should  be  submitted  on  or  before 
February  9, 1981. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

January  9, 1981. 

[FR  Doc.  81-1594  Filed  1-15-81;  8:45  am] 

BILUNG  CODE  M10-01-M 


[Release  No.  34-17439;  File  No.  SR-PSE- 
80-26] 

Self-Regulatory  Organization; 

Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  as  amended  by  Pub.  L. 
No.  94-29, 16  (June  4, 1975),  on 
December  9, 1980,  the  above-mentioned 
self-regulatory  organization  filed  with 
the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
follows: 

The  Exchange’s  Statement  of  the  Terms 
of  Substance  of  the  Proposed  Rule 
Change 

The  Pacific  Stock  Exchange 
Incorporated  (“PSE")  proposes  to  amend 
Article  XI  and  XIV  of  its  Constitution  to 
prohibit  violations  of  Board  policies, 
required  to  be  filed  with  the  Securities 
and  Exchange  Commission,  and  to 
assure  due  notice  before  siunmary 
suspension  or  expulsion  of  members  or 
member  organizations. 

The  Exchange’s  Statement  of  Basis  and 
Purpose  of  the  Proposed  Rule  Change 

The  purpose  of  the  proposed  change  is 
to  provide  procedural  due  process  in  the 
summary  suspension  or  expulsion  of 
members  or  member  organizations  and 
to  prohibit  violations  of  Board  policies 
required  to  be  filed  with  the  Securities 
and  Exchange  Commission. 


The  proposed  changes  to  the  PSE 
Constitution  are  consistent  with  Section 
6(b)  of  the  Act  in  general  and  further  the 
objectives  of  Sections  6(b)(5).  6(b)(6) 
and  6(b)(7)  of  the  Act,  in  particular,  in 
that  they  are  designed  to  promote  just 
and  equitable  principles  of  trade  to 
protect  investors  and  the  public  interest 
and  to  provide  for  members  and  member 
organizations  to  be  appropriately 
disciplined  for  violations  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules,  policies  and  procedures  of  the 
PSE. 

Comments  Received  From  Members, 
Participants,  or  Others  on  Proposed  Rule 
Change 

Conunents  have  neither  been  solicited 
nor  received  fitim  members  on  the 
proposed  rule  change. 

The  Exchange’s  Statement  on  Burden  on 
Competition 

The  exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  above-mentioned  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
Copies  of  the  filing  with  respect  to  the 
foregoing  and  of  all  written  submissions 
will  be  available  for  inspection  and 
copying  in  the  Public  Reference  Room. 
1100  L  Street  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  referenced  in  the  caption  above 
and  should  be  submitted  on  or  before 
February  9, 1981. 
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For  the  Cktmmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

January  12, 1981. 

George  A.  Fitzsinunons, 

Secretary. 

[FR  Doc  81-1595  Filed  1-15-Sl;  8:45  am) 

BHJJNG  CODE  SOKMtl-M 


[Retoase  No.  34-17442;  Hie  No.  SR-PHLX 
80-29] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Philadelphia 
Stock  Exchange,  inc. 

Pursuant  to  Section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  as  amended  by  Pub.  L 
No.  94-24, 16  (Jime  4, 1975),  notice  is 
hereby  given  that  on  January  2, 1981,  the 
above-mentioned  self-regulatory 
organization  filed  with  the  Securities 
and  Exchange  Commission  a  proposed 
rule  change  as  follows: 

The  Exchange’s  Statement  of  the  Terms 
of  Substance  of  the  Proposed  Rule 
Change 

The  Philadelphia  Stock  Exchange 
(“PHLX”),  pursuant  to  Rule  19b-4  of  the 
Securities  Exchange  Act  of  1934  ("Act”) 
proposes  to  amend  Rule  631 
(“Connection  with  Non-Members”),  as 
follows  :  (brackets  indicate  wends  to  be 
deleted;  italics  indicate  words  to  be 
added). 

Rule  631.  No  member  or  member 
organization  shall  establish  or  maintain 
any  private  wire  connection,  private 
radio,  television  or  wireless  system, 
between  his  or  its  offices  and  the  office 
of  any  non-member  without 
(notification)  application  to  and 
approval  by  the  Committee. 

Every  such  means  of  communication 
shall  be  registered  with  the  Committee. 
Notice  of  the  discontinuance  of  any  such 
means  of  communication  shall  be 
promptly  given  to  the  Committee. 

The  Exchange’s  Basis  and  Purpose  of 
Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  intent  of  the  Rule 
631  by  providing  that  formal  application 
to  and  approval  by  the  Committee  is  a 
prerequisite  to  the  installation  of  any 
type  of  communication  line  between  the 
offices  of  a  member  or  member 
organization  and  that  of  a  non-member. 
Approval  of  such  installation  is  based 
on  compliance  with  the  rules  and 
policies  of  the  Exchange  and  the  Act 
and  the  rules  and  regulations 
thereunder. 

The  proposed  rule  change  would 
enhance  the  PHLX's  capacity  to  comply 
and  enforce  compliance  by  its  members 


and  persons  associated  with  its 
members  with  the  Act,  the  rules  and 
regulations  thereimder  and  its  own 
rules. 

Comments  were  not  solicited  or 
received. 

The  PHLX  has  determined  that  the 
proposed  amendment  will  not  impose 
any  burden  on  competition. 

Within  35  days  of  the  date  of 
publication  of  fiiis  notice  in  the  Federal 
Register,  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  above-mentioned  self- 
regulatory  organization  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.' 
Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of  foe 
Commission,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
Copies  of  the  filing  with  respect  to  the 
foregoing  and  of  all  written  submissions 
will  be  available  for  inspection  and 
copying  in  the  Public  Reference  Room, 
1100  “L”  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  referenced  in  the  caption  above 
and  should  be  submitted  on  or  before 
February  9, 1981. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A  Fitzsinunons, 

Secretary. 

January  12, 1981. 

[FR  Doc.  S1-1S96  Filed  1-15-81: 8:45  am] 

WLUNO  CODE  8010-01-M 


VETERANS  ADMINISTRATION 

Station  Committee  on  Educational 
Allowancea;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on 
February  10, 1981,  at  9:00  a.m.,  the 
Veterans  Administration  Regional 
Office,  St.  Petersburg,  Florida,  Station 
Conunittee  on  Educational  Allowances 
shall,  at  the  Federal  Building,  Room  621, 


144  1st  Avenue  South,  St.  Petersburg, 
Florida,  conduct  a  hearing  to  determine 
whether  Veterans  Administration 
benefits  to  all  eligible  persons  enrolled 
in  Lakeland  college  of  Business  and 
Fashion,  Lakeland,  Florida,  should  be 
discontinued,  as  provided  in  38  CFR 
21.4143,  because  a  requirement  of  law  is 
not  being  met  or  a  provision  of  the  law 
has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  committee  at  that  time  and  place. 

Dated;  January  9, 1981. 

Carlos  L.  Rainwater, 

Director. 

[FR  Doc.  81-1563  Filed  l-lS-81;  8:45  am] 

BILUIM  CODE  832(MI1-M 


Vocational  Rehabilitation  and 
Counseling;  Policies  and  Procedures 

agency:  Veterans  Administration. 
ACTION:  Public  notice  and  request  for 
comment. 

SUMMARY:  The  Veterans  Administration 
is  publishing  for  public  notice  and 
comment  a  summary  of  new  provisions 
to  be  administered  in  the  vocational 
rehabilitation  and  counseling  program. 
This  summary  of  the  Veterans’ 
Rehabilitation  and  Education 
Amendments  of  1980  will  acquaint 
veterans,  educational  institutions  and 
the  public  at  large  with  the  anticipated 
changes  in  the  vocational  rehabilitation 
and  counseling  program. 
date:  Comments  must  be  received  on  or 
before  February  17, 1981. 

ADDRESS:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271  A),  Veterans  Administration,  810 
Vermont  Avenue,  N.W.,  Washington, 
D.C.  20420. 

Comments  will  be  available  for 
inspection  at  the  address  shown  above 
during  normal  business  hours  until 
February  27, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Stephen  L.  Lemons,  Assistant 
Director  for  Policy  and  Program 
Development,  Vocational  Rehabilitation 
and  Counseling  Service  (282),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  D.C,  20420  (202-389- 
2026). 

SUPPLEMENTARY  INFORMATION:  This 
publication  contains  DVB  Circular  28- 
80-3,  Vocational  Rehabilitation  and 
Counseling  Provisions  of  the  Veterans’ 
Rehabilitation  and  Education 
Amendments  of  1980  (Pub.  L.  96-466). 
This  circular  contains  a  summary  of  the 
Veterans  Administration  vocational 
rehabilitation  program.  This  circular  has 
been  implemented  and  has  been 
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distributed  through  normal  channels  to 
interested  persons.  Comments  received 
will  be  used  in  developing  VA 
Regulations  and  policies  to  implement 
Pub.  L.  96-466. 

ADDITIONAL  COMMENT 
INFORMATION 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  this  docmnent  to 
the  Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington, 

D.C.  20420.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  above  address  only 
between  the  hours  of  8  am  and  4:30  pm, 
Monday  through  Friday  (except 
holidays]  until  February  27, 1981.  Any 
person  visiting  Veterans  Administration 
Central  Office  in  Washington,  D.C.  for 
the  purpose  of  inspecting  any  such 
comments  will  be  received  by  the 
Central  Office  Veterans  Services  Unit  in 
room  132.  Such  visitors  to  a  VA  field 
station  will  be  informed  that  the  records 
are  available  for  inspection  only  in 
Central  Office  and  fimiished  the  above 
address  and  room  number. 

Approved:  January  7, 1981. 

Max  Cleland, 

Administrator.  ^ 

Vocational  Rehabilitation  and 
Counseling  Provisions  of  the  Veterans’ 
Rehabilitation  and  Education 
Amendments  of  1980  (Pub.  L.  96-466); 
DVB  Circular  26-40-3 

November  7, 1980. 

1.  Purpose.  This  issue  is  to  inform 
DVB  field  staff  about  changes  to 
Chapter  31,  title  38  U.S.C.,  resulting  fitim 
the  enactment  of  Pub.  L  96-466.  While 
the  focus  is  on  the  vocational 
rehabilitation  provisions  of  the  law, 
other  aspects  relevant  to  VR&C 
(Vocational  Rehabilitation  and 
Counseling)  operations  are  also 
discussed. 

2.  Background.  During  FY 1978  the  VA 
completed  and  submitted  to  the 
Congress  a  study  of  the  VA  vocational 
rehabilitation  program  as  mandated  by 
Pub.  L.  95-202.  The  study  included  an 
analysis  of  the  VA  vocational 
rehabilitation  program,  a  comparison  of 
Chapter  31  provisions  with  the  State/ 
Federal  program  provisions,  tmd 
recommendations  for  administrative  and 
legislative  changes  needed  to  up-date 
and  modernize  the  program. 
Subsequently,  proposed  legislation  was 
introduced  in  both  houses  of  Congress 
by  request  of  the  VA.  After 
consideration  of  these  and  other 
proposals.  Congress  enacted  Pub.  L  96- 
466,  “Veterans’  Rehabilitation  and 


Education  Amendments  of  1980,’’  which 
was  signed  into  law  on  October  17, 1980. 
Title  I  of  Pub.  L  96-466  updates  and 
expands  the  VA  vocational 
rehabilitation  program.  This  complete 
revision  of  Chapter  31,  the  first  since  its 
inception  in  1943,  improves  the 
vocational  rehabilitation  program  and 
assures  that  service-connected  disabled 
veterans  will  benefit  fi*om  the  latest 
concepts  and  methods  developed  in  the 
field  of  rehabilitation.  The  VA  has  the 
authority  to  make  the  Chapter  31 
program  more  responsive  to  the  needs  of 
service-disabled  veterans,  especially  the 
more  seriously  disabled. 

3.  Overview,  a.  Title  I — Rehabilitation 
Amendments.  (1)  Purposes.  The  purpose 
of  the  rehabilitation  program  is 
expanded  to  provide  for  all  services  and 
assistance  necessary  to  enable  service- 
disabled  veterans  to  achieve  maximum 
independence  in  daily  living,  and  to  the 
maximum  extent  feasible,  to  become 
employable  and  to  obtain  and  maintain 
suitable  employment.  This  statement  of 
purpose  significantly  differs  from  the 
tra^tional  view  which  limited 
vocational  rehabilitation  to  restoration 
of  employability  through  training,  and 
the  provisions  of  the  new  law  clearly 
reflect  this  fundamental  change  in 
philosophy. 

(2)  Eligibility  and  Entitlement 
Eligibility  for  and  entitlement  to  services 
are  organized  aroimd  two  basic 
concepts — employment  handicap  and 
serious  employment  handicap. 
Employment  handicap  must  be  shown  in 
each  case  as  part  of  the  determination  of 
basic  entitlement  The  basic  period  of 
eligibility  has  been  extended  fit)m  9  to 
12  years.  Rehabilitation  programs  will 
not  exceed  48  months,  unless  a  longer 
period  is  warranted  in  the  individual 
case.  A  finding  of  a  serious  employment 
handicap  is  a  key  factor  in  most 
provisions  for  extension  of  the  period  of 
eligibility  beyond  the  basic  12-year 
period  and  for  extension  of  the  duration 
of  a  rehabilitation  program  beyond  48 
months. 

(3)  Extended  Evaluation  and 
Independent  Living  Services.  Those 
veterans  for  whom  feasibility  of 
vocational  rehabilitation  cannot  be 
immediately  determined  will  now  enter 
extended  evaluation  programs  and 
receive  pretraining  services.  Such 
evaluation  and  services  will  be  provided 
to  determine  if  the  veteran  may  attain  a 
level  necessary  to  either  enter 
vocational  rehabilitation  training  or  a 
rehabilitation  program  having  the 
objective  of  achieving  maximum 
independence  in  daily  living.  For  this 
last  purpose,  a  special  pilot  program  of 
limited  scope  and  duration  has  been 


authorized  to  enable  some  of  the  most 
severely  disabled  veterans  to  undergo 
an  intensive  and  iimovative  program  of 
independent  living  services. 

(4)  Individualized  Planning. 
Rehabilitation  planning  will  now  include 
not  only  those  services  needed  to 
imjmrve  the  veteran’s  ability  to  function 
in  employment,  but  also  in  Us  or  her 
family  and  community.  An  individual 
written  rehabilitation  plan,  to  be  jointly 
developed  by  VA  staff  and  the  veteran, 
will  be  the  means  through  which  the 
goals  of  most  rehabilitation  programs 
are  developed,  and  will  delineate  the 
means  and  time  by  which  these  goals 
will  be  achieved. 

(5)  Allowances.  Enhanced  financial 
provisions  include  an  overall  17  percent 
increase  in  subsistence  allowance,  an 
increase  in  the  revolving  fund  loan 
maximum,  increased  subsistence 
allowance  for  nominal  pay  or  nonpay 
training,  subsistence  allowance  during 
periods  of  extended  evaluation, 
liberalization  of  post-rehabilitation 
payment  and  other  considerations. 

Under  a  new  option.  Chapter  31 
participants  with  remaining  Chapter  34 
entitlement  may  elect  to  receive  the 
higher  Chapter  34  educational 
allowance,  in  lieu  of  subsistence 
allowance  and  other  training  costs, 
while  still  being  able  to  receive  almost 
the  full  range  of  Chapter  31  services. 

(6)  Employment  A^istance.  To  cany 
out  the  fiill  purposes  of  the  program,  the 
scope  of  services  and  assistance  has 
been  broadened  to  include  employment 
assistance  as  an  integral  part  of  the 
program  for  service-connected  veterans 
who  are  or  have  been  in  vocational 
rehabilitation  programs.  In  this  way, 
veterans  will  be  assisted  to  obtain  and 
retain  employment 

b.  Title  III— Educational  Assistance 
Program  Adjustments.  While  the  basic 
provisions  of  this  title  are  addressed  in 
DVB  Circular  22-60-39,  VR&C  staff 
should  make  note  that  effective  October 
1. 1980,  mandatory  counseling  under 
Chapter  35  is  repealed.  Provisions  for 
special  restorative  training,  specialized 
vocational  training  and  requested 
counseling  are  retained. 

a  Title  TV— Post-Vietnam  Era 
Veterans  ’  Educational  Assistance 
Program  Adjustments.  Clarification  of 
Chapter  32  is  provided  to  indicate  that 
effective  October  1, 1960,  individuals 
under  this  contributory  program  are 
eligible  for  counseling  on  request 

d.  Title  V— Veterans' Employment 
Assistance  Amendments,  lliis  title 
addresses  a  variety  of  employment- 
related  issues  in  title  38,  U.S.C., 

Chapters  41, 42,  and  other  chapters.  The 
DVOP  (Disabled  Veterans  Outreach 
Program)  is  continued  and  strengthened. 
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Specific  priority  groups  of  veterans  are 
established;  appointments  of  DVOP 
personnel  are  tied  to  State  veteran 
population;  and  assignments  of 
personnel  are  apportioned  between 
local  State  employment  offices  and  VA 
locations.  These  provisions,  effective 
October  1, 1980,  will  assist  the  VR&C 
effort  in  fulfilling  Chapter  31  training 
and  employment  initiatives.  They  will 
be  discussed  more  fully  in  separate 
issues. 

4.  Implementation.  Provisions 
effective  October  1, 1980,  or  upon 
enactment  are  discussed  in  paragraph  5. 
These  are  for  immediate 
implementatien.  During  the  period  fi‘om 
enactment  to  March  31, 1981,  all  other 
provisions  of  Chapter  31,  Title  38,  U.S.C., 
will  remain  in  effect.  Provisions 
effective  April  1, 1981,  are  discussed 
briefly  in  paragraph  6  and  will  be  more 
fully  developed  in  subsequent  issues 
prior  to  the  effective  date. 

5.  Provisions  Effective  October  1, 

1980.  a.  Section  1508— Allowances.  This 
section  deals  with  a  variety  of  issues 
involving  payment  of  subsistence 
allowance,  including  rate  increases.  The 
following  provisions  are  for  immediate 
implementation. 

(1)  Subsistence  Allowance.  Rates  are 
increased  17  percent  (see  exhibit  A). 
Hines  DPC  will  adjust  running  IHL  and 
NCD  awards  to  show  the  new  rates  and 
will  notify  RO’s  (regional  offices)  of 
those  cases  in  which  RO  input  will  be 
necessary.  All  new  awards  should  use 
the  new  rates  for  periods  of  payment 
extending  beyond  October  1, 1980. 

(2)  Nonpay  Training.  On-job  or  work 
experience  trainees  in  a  Federal  agency 
at  nominal  or  no  pay  are  eligible  for 
subsistence  allowance  at  the 
institutional  rate,  rather  than  OJT  rate. 

(a)  All  new  entrance  or  reentrance 
awards  for  nonpay  OJT  trainees  will  be 
at  institutional  rates  of  subsistence 
allowance  effective  October  1, 1980. 

Both  the  authorization  document  (VA 
Form  22-1905,  Authorization  and 
Certification  of  Entrance  or  Reentrance 
Into  Training  and  Certification  of 
Trainee  Status]  and  the  award 
document  (VA  Form  22-1907a, 
Authorization  of  Subsistence 
Allowance)  will  be  annotated  in  the 
“Remarks”  section  as  follows:  “Unpaid 
Federal  work  experience:  in  the  receipt 
of  institutional  rates  effective  October  1, 
1980.” 

(b)  VR&C  staff  in  each  RO  will 
immediately  undertake  a  search  to 
identify  all  Federal  OJT  or  work 
experience  cases  with  running  awards 
paying  the  old  OJT  rate.  VA  Form  22- 
1905  will  be  prepared  with  the 
annotation  in  the  “Remarks”  section: 
"Adjust  award  for  unpaid  Federal  work 


experience  to  pay  insitutional  rates 
effective  October  1, 1980.”  Upon  receipt 
of  VA  Form  22-1905,  the  adjudicator  will 
prepare  VA  Form  22-1907a  and  annotate 
the  “Remarks”  section  of  the  award 
form,  “Unpaid  Federal  work  experience: 
in  receipt  of  institutional  rates  effective 
October  1, 1980.”  This  project,  including 
award  preparation,  should  be  completed 
no  later  than  December  15, 1980. 

(3)  Post-Rehabilitation  Pay.  Post¬ 
rehabilitation  pay  will  now  extend  for  a 
2-month  period  following  the  training 
program  and  will  no  longer  be  paid  as  a 
lump  sum.  Payment  will  be  at  the  full¬ 
time  rate  for  ffie  fype  of  training 
pursued,  regardless  of  the  rate  of  pursuit 
during  the  final  enrollment  period.  When 
preparing  VA  Form  22-1905  for  a  post¬ 
rehabilitation  payment,  the  VR&C  staff 
member  must  clearly  specify  in  the 
“Remarks”  section  ffiat  a  2-month  post¬ 
rehabilitation  payment  should  be  made. 
Upon  receipt  of  VA  Form  22-1905,  the 
adjudicator  will  prepare  a  reentrance 
award  on  VA  Form  22-1907a  to  extend 
the  veteran’s  last  award  period  for 
exactly  2  months.  In  the  “Remarks” 
section,  the  adjudicator  will  annotate: 
“Award  represents  2-month  post¬ 
rehabilitation  payment.”  The  lump-sum 
payment  indicator  in  item  4  of  the  VA 
Form  22-1907a  will  no  longer  be  used. 

(4)  Incarcerated  Chapter  31  Trainees. 
Specific  provisions  of  ffie  law  now 
restrict  and,  in  some  instances,  prohibit 
payment  of  chapter  31  subsistence 
allowance  to  veterans  incarcerated  in  a 
Federal,  State  or  local  penal  institution, 
halfway  house,  or  participating  in  a 
work  release  program.  Immediately, 
VR&C  staff  will  identify  such  trainees 
and  suspend  all  nmning  awards. 

Detailed  instructions  for  processing 
these  cases  will  be  forthcoming  in  an 
appendix  to  this  circular. 

b.  Section  1512— Revolving  Fund 
Loans.  The  existing  RFL  (Revolving 
Fund  Loan)  benefit  is  modified  to 
increase  the  maximum  loan  which  may 
be  authorized  from  $200  to  an  amount 
twice  the  monthly  subsistence  rate  for  a 
single  veteran  in  institutional  training 
(currently  $564). 

(1)  Loan  Approval  and 
Documentation.  Prudent  management  is 
a  critical  aspect  of  administering  this 
substantially  increased  benefit.  Strict 
assurance  must  be  given  that  loans  in 
any  amount  are  authorized  only  for 
meritorious  reasons.  The  VRS  must 
make  careful  evaluation  of  the  need  for 
the  loan  and  the  amount  of  the  loan.  The 
VRS  will  document  findings  of  the 
evaluation  on  VA  Form  22-1905d, 
Special  Report  of  Training. 

(2)  Loan  Amount  and  Repayment.  The 
loan  amoimt  shall  not  exceed  that 
needed  to  assure  the  veteran’s 


continuation  in  the  program.  Repayment 
should  be  made  as  quickly  as  possible, 
taking  into  account  the  effect  of  such 
terms  upon  the  veteran’s  ability  to 
continue  in  his  or  her  rehabilitation 
program.  The  VRS  must  review  with  the 
veteran  whether  there  is  a  need  for 
other  kinds  of  assistance,  for  example, 
assistance  in  budgeting. 

(3)  Special  Considerations. 

(a)  New  loan  requests  will  not  be 
approved  until  any  outstanding  RFL  has 
been  fully  recouped. 

(b)  Any  loan  in  excess  of  $200  will 
require  Central  Office  approval.  Such 
requests  accompanied  by  complete 
documentation  justifying  the  request 
will  be  forwarded  to  the  Field  Director 
(28). 

(4)  Other  Provisions.  Chapter  34 
educational  assistance  allowance  has 
been  added  to  sources  for  RFL 
repayment.  Also,  note  that  chapter  31 
trainees  who  elect  to  receive  a  chapter 
34  educational  assistance  allowance  are 
not  eligible  for  the  RFL  benefit. 

c.  Section  1516— Promotion  of 
Employment  and  Training.  Emplo3rment 
as  the  goal  of  rehabilitation  is 
emphasized  by  targeting  veterans  who 
are  or  have  been  participating  under  the 
chapter  31  program,  any  veterans  with 
service-connected  disabilities  and 
Vietnam  era  veterans  targeted  under 
Title  38,  U.S.C.,  Chapter  42, 

“Employment  and  Training  of  Disabled 
and  Vietnam  Era  Veterans.”  Both  direct 
outreach  efforts  to  employers  by  VA 
staff  and  coordination  with  other 
Agencies  are  mandated  in  order  to 
develop  and  establish  employment  and 
on-the-job  training  opportunities. 

Stations  should  include  this  in  all  VA/ 
DOL  (Department  of  Labor)  local 
agreements.  This  section  also  authorizes 
payment  to  an  employer/trainer  which 
does  not  exceed  the  direct  expenses 
inciured  in  providing  on-job  training  or 
employment.  Regulations  to  implement 
the  provisions  for  payment  to  an 
employer/ trainer  will  be  developed  in 
consultation  with  the  DOL  and 
distributed.  No  local  action  on  payment 
to  an  employer/trainer  will  be  taken 
until  these  regulations  are  received. 

d.  Section  1518— Personnel  Training, 
Development  and  Qualifications. 
Ongoing  professional  training  for  VR&C 
personnel  is  authorized  to  enable  them 
to  provide  such  services  under  Chapter 
31  in  accordance  with  the  most 
advanced  knowledge,  methods,  and 
techniques  available.  VA  may  contract 
with  consultants  and/or  agencies  to 
provide  training  and  staff  development. 
Training  in  areas  of  mutual  concern  will 
be  coordinated  by  the  VA  with  DOL  and 
RSA  (Rehabilitation  Services 
Administration).  The  Administrator  will 
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establish  qualifications  for  professional 
staff  providing  evaluation  and 
rehabilitiation  services  under  Chapter 
31. 

e.  Section  1519— Rehabilitation 
Research  and  Special  Projects. 

Research  and  special  projects  are 
authorized  to  advance  psychological, 
educational,  employment  social, 
vocational,  industrial  and  economic 
aspects  of  rehabilitation  of  veterans. 
Authorization  is  given  to  actively  engage 
in  and/or  support  studies,  projects  and 
research  and  to  make  grants  and  enter 
into  contracts  with  educational 
institutions  and  other  agencies. 
Cooperation  with  RSA,  DOL,  and  NIHR 
(National  Institute  for  Handicapped 
Research)  in  areas  of  mutual  concern  is 
also  mandated.  All  such  efforts  will  be 
undertaken  only  with  prior  Central 
Office  approval. 

f.  Section  1520— Pilot  Program  of 
Independent  Living  Services  and 
Assistance.  Beginning  in  FY 1982  and 
continuing  through  FY  1985,  a  pilot 
program  of  independent  living  services 
will  be  provided  for  severely 
handicapped  service-connected 
veterans  for  whom  a  vocational  goal  is 
not  reasonably  feasible,  including 
veterans  in  long-term  care  facilities  of 
the  VA.  Each  year  up  to  500  veterans 
may  enter  this  program,  which  will  be 
implemented  in  the  various  geographic 
regions  of  the  United  States.  An 
individualized  written  plan  will  be 
prepared  in  the  same  manner  as  for  a 
veteran  in  a  vocational  rehabilitation 
program.  Services  necessary  to  carry  out 
the  rehabilitation  plan  will  be  provided 
through  contractual  arrangements  made 
with  outside  agencies  and  organizations 
or  through  DM&S  (Department  of 
Medicine  and  Surgery).  A  report  on 
these  programs  including 
accomplishments,  cost  effectiveness  and 
legislative  recommendations  must  be 
submitted  to  the  Congress  by  September 
30, 1984.  Although  the  effective  date  for 
funding  the  pilot  program  is  October  1, 
1981,  planning  for  program 
establishment  will  begin  on  October  1, 
1980,  the  effective  date  of  the  program. 

g.  Section  1521 — Veterans'  Advisory 
Committee  on  Rehabilitation.  This 
section  requires  the  Administrator  to 
appoint  an  advisory  committee  with 
whom  to  consult  on  a  regular  basis 
concerning  the  chapter  31  program.  The 
members  will  include  veterans  with 
service-connected  disabilities  and 
persons  distinguished  in  the  general  and 
special  fields  of  rehabilitation.  Ex  officio 
members  will  represent  DVB,  DM&S, 
RSA,  NIHR,  and  DOL.  An  annual  report 
will  be  submitted  to  the  Administrator 
and  forwarded  to  Congress  along  with 


other  relevant  reports  and 
recommendations. 

h.  Other  Provisions.  (1)  Section  1780 — 
Payment  of  Educational  Allawance  or 
Subsistence  Allowance.  Chapter  36, 

Title  38,  U.S.C.,  is  amended  to  provide 
that,  in  addition  to  weekends  and  legal 
holidays,  up  to  5  days  in  a  12-month 
period  will  not  be  counted  as  absences 
if  the  institution  is  not  in  session  on 
those  days  due  to  teacher  conferences 
or  teacher  training  sessions,  and 
regularly  scheduled  classes  would 
otherwise  have  been  held. 

(2)  Section  1781 — Limitations  on 
Educational  Assistance.  Chapter  36, 

Title  38,  U.S.C.,  is  amended  to  include 
subsistence  allowance  granted  imder 
chapter  31  as  an  additional  category  of 
proUbited  payments  to  certain 
servicepersons  and  Government 
employees  receiving  training.  This 
codifies  existing  VA  Regulation  10022. 

(3)  Section  1795— Limitation  on  Period 
of  Assistance  Under  Two  or  More 
Programs.  Chapter  36,  Title  38,  U.S.C.,  is 
amended  to  include  Chapter  32 
entitlement  used  in  consideration  of  the 
48-month  limitation  under  two  or  more 
programs.  Although  assistance  received 
under  Chapter  31  must  be  included  with 
assistance  under  other  chapters  in 
considering  the  aggregate  48-month 
limitation  on  total  training,  additional 
months  of  benefits  may  be  allowed 
under  Chapter  31  when  determined 
necessary  to  accomplish  rehabilitation 
in  the  individual  case. 

i.  Title  V— Disabled  Veterans 
Outreach  Program.  (1)  Scope  and 
Eligibility.  The  DVOP  is  placed  on  a 
continuing  basis  at  a  level  of 
approximately  2,CNX)  specialists 
nationwide.  DVOP  personnel  are 
assigned  only  those  duties  directly 
related  to  meeting  the  employment 
needs  of  eligible  veterans.  Priority  is  as 
follows:  Disabled  Vietnam  veterans  who 
are  participating  in  or  have  completed  a 
program  of  vocational  rehabilitation 
under  Chapter  31,  other  disabled 
veterans,  and  eligible  veterans  included 
under  employment  emphasis  under 
Chapter  42. 

(2)  Location  of  DVOP  Personnel.  No 
more  than  three-fourths  of  DVOP  staff 
stationed  in  each  State  will  be  stationed 
at  local  State  employment  offices.  DVOP 
staff  not  stationed  at  local  employment 
offices  shall  be  stationed  at  VA  centers 
providing  a  program  of  readjustment 
counseling,  veterans  assistance  offices, 
or  other  sites  as  may  be  determined 
appropriate  for  cooMinated 
development  of  job  training  and 
employment  opportunities. 

6.  Ptovisions  Effective  April  1, 1981. 
The  majority  of  the  provisions  which 
complete  the  updating  and  expansion  of 


the  vocational  rehabilitation  program 
are  effective  April  1, 1981.  Instructions 
governing  the  implementation  of  these 
provisions  will  be  issued  prior  to  that 
effective  date. 

a.  Section  1500— Purpose.  The 
purposes  of  chapter  31  are  modified  to 
include  all  services  and  assistance 
needed  to  “enable  veterans  with 
service-connected  disabilities  to  achieve 
maximum  independence  in  daily  living 
and,  to  the  maximum  extent  feasible,  to 
become  employable  and  to  obtain  and 
maintain  suitable  employment.” 

b.  Section  1501 — Definitions.  Terms 
defined  include  ehiployment  handicap, 
serious  employment  handicap, 
rehabilitation  program,  vocational  goal, 
vocational  rehabilitation  program, 
independence  in  daily  living,  program  of 
independent  living  services  and 
assistance,  and  rehabilitated  to  the 
point  of  employability. 

c.  Section  1502 — Rasic  Entitlements. 
The  conditions  of  basic  entitlement  for 
rehabilitation  include  the  existence  of  a 
service-connected  compensable 
disability  incurred  or  aggravated  during 
or  after  World  War  11.  In  addition,  a 
serviceperson  with  a  service-connected 
disability  which  will  probably  be 
classified  as  compensable  who  is 
hospitalized  pending  discharge  is 
eligible.  Need  for  rehabilitation  because 
of  an  “employment  handicap”  must  be 
established  in  all  cases. 

d.  Section  1503 — Periods  of  Eligibility. 
The  basic  9-year  period  currently  in 
effect  is  extended  to  12  years. 

Conditions  for  extension  beyond  the 
basic  period  of  eligibility  have  been 
liberalized  for  veterans  with  “serious 
employment  handicaps,”  for  veterans 
prevented  from  participating  in  a 
vocational  rehabilitation  program  due  to 
medical  factors  or  due  to  eligibility  not 
being  established,  and  for  severely 
disabled  veterans  participating  in  the 
pilot  program  of  independent  living 
services  and  assistance. 

e.  Section  1504 — Scope  of  Services 
and  Assistance.  The  statutory  range  of 
services  and  assistance  available  is 
expanded  while  retaining  all  services 
and  assistance  furnished  under  current 
law  and  regulations.  New  provisions 
include  authorization  for  extended 
evaluation  and  reevaluations  to 
determine  potential  for  rehabilitation,  to 
determine  whether  a  serious 
employment  handicap  exists,  to  provide 
a  basis  for  planning  a  rehabilitation 
program,  and/or  to  improve  the 
rehabilitation  potential  of  a  veteran. 
Placement  and  followup  services  and 
assistance  necessary  to  establish 
severely  disabled  veterans  in  self- 
employment  are  also  added.  Many 
services  and  types  of  assistance 
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currently  available  through  VA 
regulations  are  now  included 
specifically  in  the  law. 

f.  Section  1505— Duration  of 
Rehabilitation  Programs.  The  current 
basic  48-month  period  for  rehabilitation 
services  is  continued,  and  conditions  for 
an  extension  beyond  48  months  have 
been  liberalized  to  accomplish  the 
purposes  of  vocational  rehabilitation  for 
a  veteran  with  a  serious  employment 
handicap.  A  period  for  extended 
evaluation  of  up  to  12  months  is 
authorized  if  the  VA  is  unable  to 
determine  whether  the  veteran  can 
achieve  a  vocational  goal,  with 
additional  6-month  extensions  of  that 
period  possible  for  an  individual 
veteran.  A  severely  disabled  veteran 
found  to  be  in  need  of  a  program  of 
independent  living  services  and 
assistance  may  be  authorized  a 
rehabilitation  program  for  a  basic  period 
of  24  months,  but  the  period  may  be 
extended  if  it  is  determined  that  a  longer 
period  is  necessary  and  likely  to  result 
in  a  substantial  increase  in  the  level  of 
independent  living. 

g.  Section  1506— Initial  and  Extended 
Evaluations.  An  initial  evaluation  will 
be  made  in  all  cases  to  establish 
eligibility  for  the  Chapter  31  program,  to 
determine  whether  a  serious 
employment  handicap  exists,  and  to 
determine  whether  the  achievement  of  a 
vocational  goal  is  feasible.  That  initial 
evaluation  shall  consist  of  coimseling 
and  diagnostic  or  other  services.  In 
addition,  an  extended  evaluation  will  be 
authorized  when  it  caimot  be 
determined  whether  the  achievement  of 
a  vocational  goal  is  reasonably  feasible. 
Each  veteran  with  a  serious  employment 
handicap  will  be  provided  counseling 
and  an  individually  written  vocational 
rehabilitation  plan,  whether  pursuing  a 
vocational  goal  or  an  independent  living 
goal. 

h.  Section  1507— Individualized 
Vocational  Rehabilitation  Plan.  The 
minimum  essential  elements  of  an 
individualized  written  plan  of 
vocational  rehabilitation  are  prescribed 
in  the  law  for  the  veteran  with  a  serious 
employment  handicap.  The  plan 
developed  jointly  widi  the  veteran  will 
be  reviewed  annually  and  redeveloped 
if  appropriate.  A  veteran  not  in 
agreement  with  an  original  or 
redeveloped  plan  may  submit  his  or  her 
objections  and  request  a  VA  review  of 
the  plan.  Time  limits  are  established  for 
the  review  process. 

i.  Section  1508 — Allowances.  (1) 
Election  of  Chapter  34  Allowance.  A 
Chapter  31  eligible  veteran  may  elect  to 
use  remaining  Chapter  34  entitlement 
and  receive  educational  assistance  in 
lieu  of  subsistence  allowance,  but 


remain  eligible  for  certain  other  Chapter 
31  services.  Despite  election  of  Chapter 
34  allowance,  the  veteran  is  a  vocational 
rehabilitation  trainee.  The  St.  Paul  DPC 
statistical  system  will  be  updated  to 
reflect  Chapter  34  awud  periods  which 
form  part  of  a  program  of  vocational 
rehabilitation.  System  modifications  to 
simultaneously  reduce  remaining 
Chapters  31  and  34  entitlement  for  such 
veterans  will  be  developed. 

(2)  Extended  Evaluation.  Subsistence 
allowance  is  now  authorized  for 
veterans  participating  in  extended 
evaluation. 

(3)  Specialized  Rehabilitation 
Facility.  For  a  veteran  pursuing  a 
rehabilitation  program  in  residence  at  a 
special  rehabilitation  facility,  authority 
has  been  granted  to  make  payment  to 
the  facility  for  room  and  board  in  lieu  of 
subsistence  allowance.  If  such  a 
payment  to  the  facility  is  made, 
however,  the  vetertm  will  receive  the 
portion  of  the  subsistence  allowance  for 
dependents  for  a  full-time  institutional 
program. 

(4)  Temporary  Hospitalization  Rating. 
If  a  hospitalized  trainee  is  temporarily 
receiving  compensation  at  the  100 
percent  level  as  a  result  of 
hospitalization  in  excess  of  21  days,  the 
sum  of  the  combined  Chapter  31 
subsistence  allowance  cmd 
compensation  benefits  is  limited  either 
to  the  sum  of  the  subsistence  allowance 
due  and  the  pre-hospitalization 
compensation  rate  received,  or  the  100 
percent  disability  compensation  rate, 
whichever  is  the  greater. 

j.  Section  1509— Entitlement  to 
Independent  Living  Services  and 
Assistance.  If  it  is  determined  that  the 
achievement  of  a  vocational  goal  is  not 
reasonably  feasible,  a  veteran  is  entitled 
to  be  considered  as  one  of  those 
selected  to  be  in  the  pilot  program  of 
independent  living  services  and 
assistance  to  achieve  maximum 
independence  in  daily  living. 

k.  Section  1510— Leaves  of  Absence. 
The  authority  to  grant  leaves  of  absence 
to  veterans  pursuing  vocational 
rehabilitation  training  is  continued.  The 
current  30-day  limit  during  a  12-month 
period  is  eliminated. 

l.  Section  1511 — Regulotions  to 
Promote  Satisfactory  Conduct  and 
Cooperation.  Authority  to  establish 
regulations  to  promote  satisfactory 
conduct  and  cooperation  is  continued.  In 
addition,  the  VA  must  determine  that  all 
reasonable  coimseling  efforts  have  been 
made  prior  to  discontinuing  services  and 
assistance  for  failure  to  maintain 
satisfactory  conduct  and  cooperation. 
The  specific  penalties  formerly  stated  in 
the  law  are  removed. 


m.  Section  1513 — Vocational 
Rehabilitation  for  Hospitalized 
Members  of  the  Armed  Forces  and 
Veterans.  The  VA  will  continue  to 
afford  vocational  rehabilitation  services 
and  assistance  to  persons  hospitalized 
pending  discharge  from  military  service. 
However,  payment  of  subsistence 
allowance  is  prohibited.  In  addition. 
Chapter  31  services,  including 
subsistence,  subject  to  limitations  in 
subparagraph  i(4)  above,  may  be 
provided  to  a  veteran  receiving  care  in  a 
VA  facility  or  other  medical  or  hospitcd 
facility.  . 

n.  Action  1514 — Vocational 
Rehabilitation  Outside  the  United 
States.  Regulations  will  be  prescribed  to 
allow  provision  of  a  vocational 
rehabilitation  program  outside  the 
United  States,  if  it  is  determined  to  be 
necessary  for  purposes  of  rehabilitation, 
and  if  it  is  in  the  best  interests  of  the 
veteran  and  the  Government.  Some 
provisions  of  the  previous  law  are 
eliminated  and  more  flexibility  is 
delegated  to  the  VA  than  was  formerly 
permitted. 

o.  Section  1515— Rehabilitation 
Resources.  The  VA  will  utilize  facilities, 
staff  and  resources  of  the  VA  and  those 
of  other  Agencies  or  public  and  private 
facilities  or  individuals  for  purposes  of 
providing  training,  work  experience,  or 
other  rehabilitation  services,  through 
contract  agreement  or  other 
arrangements.  A  veteran  pursuing  on- 
job  training  or  work  experience  in  a 
Federal  agency  continues  to  be 
considered  an  employee  of  the  United 
States  under  Chapter  81,  title  5,  U.S.C., 
but  not  for  purposes  of  laws 
administered  by  the  OPM  (Office  of 
Personnel  Management).  Medical  care  is 
to  be  provided  in  VA  facilities  or  as 
otherwise  set  forth  under  Chapter  17, 
title  38,  U.S.C. 

p.  Section  1517— Employment 
Assistance.  The  VA  is  now  required  to 
provide  employment  assistance  to 
veterans  with  a  service-connected 
disability  who  have  participated  under 
Chapter  31  or  in  a  similar  program  under 
the  Rehabilitation  Act  of  1973.  The 
services  to  veterans  include  direct 
placement,  assistance  of  DVOP  staff, 
use  of  DOL’s  employment  services,  the 
services  of  OPM,  placement  facilities 
provided  under  the  Rehabilitation  Act  of 
1973  or  other  public  or  nonprofit 
organizations.  The  VA  must  assure  that 
the  veteran  rehabilitated  for  self- 
employment  in  a  small  business  is 
provided  the  full  benefit  of  the  resources 
of  the  SBA  (Small  Business 
Administration),  including  veterans 
preference.  If  a  veteran  trained  under  a 
State  program  is  unable  to  obtain 
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necessary  equipment,  initial  stocks  and 
supplies  throu^  that  program  or  from 
other  sources,  the  VA  may  provide 
them. 

7.  Inservice  Training.  This  legislation 
represents  the  most  important  ^ange  in 
the  program  since  it  was  established  in 
1943,  and  it  is  essential  that  provisions 
are  communicated  to  the  regional  office 
Director  and  to  VR&C  and  other  staffs 
who  will  be  carrying  out  the  program. 
Each  person  in  the  VR&C  Division  will 
be  fruiiished  a  copy  of  this  issue.  A  staff 
meeting  will  be  scheduled  and  the 
circular’s  provisions  will  be  reviewed  in- 
depth.  Staffs  in  other  Divisions, 
including  Adjudication  and  Vetercms 
Services,  will  be  Invited  to  participate  in 
these  meetings  or,  if  desired,  the  VR&C 
Officer  will  brief  staffs  of  those 
Divisions  as  part  of  their  own  inservice 
training  programs. 

Dorothy  L.  Staibuck, 

Chief  Benefits  Director. 

RATES  FOR  SUBSISTENCE  ALLOWANCE 

UNDER  CHAPTER  31  OF  TITLE  38,  U.S.C. 

Addl 

•fM. 

dSi.  a  *  S’ 

over 


Institutional  training:' 


Full  time _ 

$282 

$349 

$411 

$30 

Throo  quarter  time _ 

212 

282 

308 

23 

Half  lime . 

141 

175 

208 

15 

F<fn>»coopofRtiv8,  spprofv 
ticesNp  or  other  on-iob 
training: 

FuNtime . 

246 

297 

343 

22 

Extended  evaluation: 

Fulltime . 

282 

349 

411 

30 

bxfeperxfant  living  training: 

FuNtime . 

282 

349 

411 

30 

Ttxee  quarter  time.. . 

212 

262 

306 

23 

HaH  time . 

141 

175 

206 

15 

‘Institutional  training  includes  IHL,  NCO,  and  nonpay  or 
minimal  pay  OJT  or  laocfc  experience  in  a  Federal  agency. 


(FR  Doc.  n-1638  Filed  1-lS-Sl;  8:45  ami 
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1 

FEDERAL  COMMUNICATIONS  COMMISSION. 

The  Federal  Communications 
Commission  voted  to  hold  a  Closed 
Meeting  on  Thursday,  January  29, 1981, 
following  the  Regular  Open  Meeting,  at 
1919  M  Street,  N.  W.,  Washington,  D.C. 
on  the  following  subject: 

Internal  Personnel  Matters 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Edward  Dooley,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

The  Public  Notices  for  the  Regular 
Open  and  Closed  Meeting,  for  the  above 
dates  will  be  issued  at  a  later  date. 

Issued:  January  13, 1981. 

Federal  Communication  Commission. 

William  J.  Tricarico, 

Secretary. 

[S-OOTO-Sl  Filed  1-14-Bl;  1(M»  am] 
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FEDERAL  COMMUNICATIONS  COMMISSION. 

During  the  Open  Meeting  scheduled 
for  January  8, 1981,  the  Commission 
discussed  the  consideration  of  FOIA 
Request  for  Employee  Disqualification 
Statements  filed  pursuant  to  Section 
19.735-204(e)(3)  of  the  Rules. 

The  prompt  emd  orderly  conduct  of 
Commission  business  did  not  permit 
prior  notice  of  this  additional  item. 

Additional  information  concerning 
this  matter  may  be  obtained  frnm 
Edward  Dooley,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

Issued:  January  13, 1981. 

Federal  Communications  Commission. 
William  ).Tiicaiko. 

Secretary. 

(s-eaes-n  Filed  1-1«-S1;  UMTam] 
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FEDERAL  COMMUNICATIONS  COMMISSION. 

The  Federal  Communications 
Commission  held  an  Emergency  Closed 
Meeting  on  Thursday.  January  8, 1981 
following  the  Regular  Open  Meeting,  at 
1919  M  Street,  N.W.,  Washington,  D.C. 
on  the  following  subject: 

Internal  Personnel  Matters 

The  prompt  and  orderly  conduct  of 
Commission  business  did  not  permit 
announcement  of  this  matter  prior  to  the 
meeting. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Edward  Dooley,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254- 
7674- 

Issued:  January  13, 1981. 

Federal  Communications  Commission 
William  J.  Tricarico, 

Secretary. 

(s-ooes-si  Filed  1-14-81;  UMM  am) 
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FEDERAL  RESERVE  SYSTEM. 

BOARD  OF  GOVERNORS 

TIME  AND  date:  10  A.M.,  WEDNESDAY, 

JANUARY  21, 1081. 

PLACE:  Board  Building,  C  Street  entrance 
between  20th  and  21st  Streets  NW., 
Washington.  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CON8IDEREO: 

1.  Proposal  to  revise  Regulation  C  (Home 
Mortgage  Disclosure)  to  implement 
amendments  to  the  Home  Mortgage 
Disclosure  Act. 

2.  Request  for  an  interpretation  of 
Regulation  Y  (Bank  Holding  Companies  and 
Change  in  Ba^  Control)  that  placement  of 
equity  interests  in  real  estate  projects  is 
within  the  regulation’s  permissible  lending 
activities. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — ^This  meeting  will  be  recorded  for 
the  benefrt  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board’s  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board  (202)  452-3204. 


Dated:  January  13, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

[S-OOSS-Sl  Filed  1-13-81;  4;30  pm] 
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FEDERAL  RESERVE  SYSTEM.  - 

Board  of  C^vemors 
TIME  AND  date:  Approximately  11:00 
a.m.,  Wednesday,  January  21, 1961, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board. 

Dated:  January  13, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

(5-0087-81  Filed  1-14-81;  8:48  am] 

BHJJNa  CODE  mo-oi-H 
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MERIT  SYSTEMS  PROTECTION  BOARD. 
AGENCY  HOLDING  THE  MEETING:  Merit 
Systems  Protection  Board. 

TIME  AND  DATE:  11  a.m.,  Monday, 
January  19, 1961. 

PLACE:  Hearing  Room,  Merit  Systems 
Protection  Bo^.  1717  H  Street  NW., 
Washington,  D.C.  20419. 

STATUS:  Open. 

MATTERS  'TO  BE  CONSIDERED:  Oral 
Arguments  on  Motion  for  Subpoena  in 
Acting  Special  Counsel  v.  Paul  D. 
Sullivan,  Docket  No.  HQ120600018. 
CONTACT  PERSON  FOR  MORE 
information:  Kathy  W.  Semone, 
Director,  Division  of  Records  imd 
Inquiries,  Office  of  the  Secretary,  202- 
632^25. 

January  14, 1981. 

Merit  Systems  Protection  Board. 

Rudi  T.  Prokop, 

Chairwoman. 

(S-0071-81  Filed  1-14-81;  2:32  pm] 

MUJNQ  CTWP  74IMMi 
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NUCLEAR  REGULATORY  COMMISSION, 
DATE:  Monday,  January  19  and 
Wednesday,  January  21, 1981. 
place:  Commissioners’  Conference 
Room,  1717  H  Street  NW.,  Washington, 
D.C. 

STATUS:  Open/closed. 

MATTERS  TO  BE  CONSIDERED:  Monday, 
January  19: 

2:30  p.m. 

1.  Briefing  on  Spent  Fuel  Storage 
(approximately  1  hour,  public  meeting) 

2.  Briefing  on  a  SigniHcant  Enforcement 
Action  (approximately  1  hour,  closed) 

Wednesday,  January  21: 

10:00  a.m. 

1.  Meeting  with  AIF  on  Future  of  Nuclear 
Power  Regulation  (approximately  1V&  hours, 
public  meeting) 

2:00  p.m. 

1.  Briefing  on  Adequacy  of  Sequoyah 
Ignition  Systems  (approximately  hours, 
public  meeting) 

AUTOMATIC  TELEPHONE  ANSWERING 
SERVICE  FOR  SCHEDULE  UPDATE:  (202) 
634-1498.  Those  planning  to  attend  a 
meeting  should  reverify  the  status  on  the 
day  of  the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Walter  Magee  (202)  634- 
1410. 

Walter  Magee, 

Office  of  the  Secretary. 

[S-0072-81  Filed  1-14-81;  3:55  pm) 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 

documents  on  two  assigned  days  of  the  week  41  FR  32914,  August  6,  1976.) 

(Monday /Thursday  or  Tuesday/Friday). 


Honjay _ TiwdBy  W<dBml<y 

DOT/SECRETARY _ USDA/ASCS _ 

DOT/CX3AST  GUARD  USDA/FNS _ 


DOT/FAA _ USDA/FSQS 


DOT/FHWA _ USDA/REA 

DOT/FRA _ MSPB/OPM 


DOT/NHTSA _ LABOR 


DOT/RSPA _ HHS/FDA 


DOT/SLSDC 


DOT/UMTA 


CSA 


Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Office  of  the  Federal  Register,  National  Archives  and  Records  Service, 
General  Services  Administration,  Washington,  D.C.  20408 


REMINDERS 


The  “reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

AGRICULTURE  OEPARTHENT 

Agricultural  Marketing  Service — 

82900  12-17-80  /  Tomatoes  grown  in  South  Texas;  production 

research  and  marketing  promotion,  committee 
membership,  penalties  for  late  assessment  payments,  etc. 
ENYIRONMENTAL  PROTECTION  AGENCY 
47832  7-16-80  /  Identification  and  listing  of  hazardous  waste; 

additions 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau — 

82921  12-17-80  /  Descendancy  rolls  of  certain  Delaware  Indiana; 

preparation,  certification,  and  approval 
82918  12-17-80  /  Membership  roll  of  Delaware  Indians  of 

Western  Oklahoma;  preparation,  certification,  and 
approval 

Surface  Mining  Reclamation  and  Enforcement  Office — 
83166  12-17-80  /  Steep-slope  mining;  interim  variances  ficm 

requirement  to  return  mined  land  to  original  contour 
JUSTICE  DEPARTMENT 
Immigration  and  Naturalization  Service — 

83195  12-18-80  /  Preliminary  examination  on  petitions  for 

naturalization;  designation  of  examiners 

List  of  Public  taws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

A  complete  listing  for  the  second  session  of  the  96th  Congress  is 
publis^d  in  the  Reader  Aid  section  of  the  issue  of  January  7, 1981 


Thursdsy _ Fildif _ 

DOT/SECRETARY _ USDA/ASCS 

DOT/COAST  GUARD  USDA/FNS 

DOT/FAA _ USDA/FSQS 

DOT/FHWA _ USDA/REA 

DOT/FRA _ MSPB/OPM 

DOT/NHTSA _ LABOR 

DOT/RSPA _ HHS/FDA 

DOT/SLSDC _ 

DOT/UMTA _ 

CSA _ 


NOTE:  As  of  Soptember  2,  1960,  documonts  from 
tho  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  wW  no  longer  be 
assigned  to  the  Tuesday/Friday  pubNcation 
schedule. 


